As Introduced

128th General Assembly
Regular Session H. B. No. 99
2009-2010

Representatives Weddington, Yates

Cosponsors: Representatives Luckie, Heard, Chandler, Domenick, Yuko,

Evans, Williams, S.

A BILL

To anend sections 109.573, 2901.07, 2953.21, 2953. 23,

2953. 71, 2953.72, 2953.73, 2953.74, 2953.75,

2953. 76, 2953.77, 2953.78, 2953.79, 2953.81

2953. 83, and 2953.84, to enact sections 105.912,
109. 561, 2933.81, 2933.82, and 2933.83, and to
repeal section 2953.82 of the Revised Code
relative to the expansion of DNA testing for
certain convicted felons, the elimnation of the
DNA testing nechanismfor felons who pl eaded
guilty or no contest to the offense, the

coll ection of DNA specinens fromall persons

ei ghteen years of age or older who are arrested
for a felony offense, the preservation and
accessibility of biological evidence in a crimnal
or delinquency investigation or proceeding, the

i mprovenent of eyewi tness identification
procedures, and the electronic or audio recording

of custodial interrogations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.573, 2901.07, 2953.21, 2953. 23,
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2953. 71, 2953.72, 2953.73, 2953.74, 2953.75, 2953.76, 2953.77,
2953. 78, 2953.79, 2953.81, 2953.83, and 2953.84 be anended and
sections 105.912, 109.561, 2933.81, 2933.82, and 2933.83 of the

Revi sed Code be enacted to read as foll ows:

Sec. 105.912. The Ohio judicial conference shall devel op the

forns regardi ng custodial interrogations that are described in
division (F) of section 2933.81 of the Revised Code, distribute

copies of the forms as specified in that division, and nonitor

conpliance with the recording requirenent in division (B) of that

section as specified in division (F) of that section.

Sec. 109.561. There is hereby established within the bureau

of crimnal identification and investigation a preservation of

bi ol ogi cal evidence task force. The task force shall consist of

of ficers and enpl oyees of the bureau. The task force shall perform

the duties and functions specified in division (D) of section
2933.82 of the Revi sed Code.

Sec. 109.573. (A) As used in this section:
(1) "DNA" nmeans human deoxyri bonucl ei c aci d.

(2) "DNA anal ysis" neans a | aboratory anal ysis of a DNA
specinen to identify DNA characteristics and to create a DNA

record.

(3) "DNA dat abase" neans a collection of DNA records from
forensic casework or fromcrinme scenes, specinens from anonynous
and unidentified sources, and records collected pursuant to
sections 2152.74 and 2901. 07 of the Revised Code and a popul ation
stati stics database for determ ning the frequency of occurrence of

characteristics in DNA records.

(4) "DNA record" nmeans the objective result of a DNA anal ysis
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of a DNA speci nen, including representations of DNA fragment
I engths, digital imges of autoradiographs, discrete allele
assi gnnent nunbers, and ot her DNA specimen characteristics that

aid in establishing the identity of an individual.

(5) "DNA specinmen" includes human bl ood cells or

physi ol ogi cal tissues or body fluids.

(6) "Unidentified person database" neans a coll ection of DNA
records, and, on and after May 21, 1998, of fingerprint and
phot ogr aph records, of unidentified human corpses, human renains,

or living individuals.

(7) "Relatives of m ssing persons database" neans a
coll ection of DNA records of persons related by consanguinity to a

m ssi ng person.

(8) "Law enforcenent agency” neans a police department, the
office of a sheriff, the state highway patrol, a county
prosecuting attorney, or a federal, state, or |ocal governnental
body that enforces crinminal |aws and that has enpl oyees who have a

statutory power of arrest.

(9) "Administration of criminal justice" means the
performance of detection, apprehension, detention, pretrial
rel ease, post-trial release, prosecution, adjudication
correctional supervision, or rehabilitation of accused persons or
crimnal offenders. "Administration of crininal justice" also
includes crimnal identification activities and the collection,

storage, and dissem nation of crimnal history record information

(B) (1) The superintendent of the bureau of crimnal

identification and investigation may do all of the follow ng:

(a) Establish and naintain a state DNA | aboratory to perform

DNA anal yses of DNA speci nens;

(b) Establish and mai ntain a DNA dat abase;
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(c) Establish and maintain an unidentified person database to
aid in the establishnent of the identity of unknown human corpses,

human remains, or living individuals;

(d) Establish and maintain a relatives of m ssing persons
dat abase for conparison with the unidentified person database to
aid in the establishnent of the identity of unknown human corpses,

human renains, and living individuals.

(2) If the bureau of crimnal identification and
i nvestigation establishes and nmaintains a DNA | aboratory and a DNA
dat abase, the bureau may use or disclose infornmation regardi ng DNA

records for the follow ng purposes:

(a) The bureau may disclose information to a | aw enforcenent

agency for the administration of crimnal justice.

(b) The bureau shall disclose pursuant to a court order
i ssued under section 3111.09 of the Revised Code any information
necessary to determne the existence of a parent and child
relationship in an action brought under sections 3111.01 to
3111. 18 of the Revised Code.

(c) The bureau may use or disclose information fromthe
popul ati on statistics database, for identification research and

prot ocol devel opnent, or for quality control purposes.

(3) If the bureau of crimnal identification and
i nvestigation establishes and maintains a relatives of mssing

persons database, all of the follow ng apply:

(a) If a person has disappeared and has been conti nuously
absent fromthe person's place of last domicile for a thirty-day
or longer period of tine w thout being heard fromduring the
period, persons related by consanguinity to the nissing person nay
submt to the bureau a DNA speci nen, the bureau may include the
DNA record of the specinen in the relatives of mnissing persons

dat abase, and, if the bureau does not include the DNA record of
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the specinen in the relatives of nissing persons database, the
bureau shall retain the DNA record for future reference and

i nclusion as appropriate in that database.

(b) The bureau shall not charge a fee for the submnission of a

DNA speci men pursuant to division (B)(3)(a) of this section

(c) If the DNA specinmen submtted pursuant to division
(B)(3)(a) of this section is collected by w thdrawi ng bl ood from
the person or a simlarly invasive procedure, a physician,
regi stered nurse, licensed practical nurse, duly licensed clinical
| aboratory technician, or other qualified nedical practitioner
shal |l conduct the collection procedure for the DNA speci nmen
subnmitted pursuant to division (B)(3)(a) of this section and shal
collect the DNA specinmen in a nedically approved manner. |If the
DNA specimen is collected by swabbing for buccal cells or a
simlarly noninvasive procedure, division (B)(3)(c) of this
section does not require that the DNA speci nen be collected by a
qual i fied nedical practitioner of that nature. No later than
fifteen days after the date of the collection of the DNA speci nen
the person conducting the DNA specinmen collection procedure shal
cause the DNA specinmen to be forwarded to the bureau of crimn nal
identification and investigation in accordance with procedures
establ i shed by the superintendent of the bureau under division (H)
of this section. The bureau may provi de the specinen vials,
nmai | i ng tubes, |abels, postage, and instruction needed for the

collection and forwardi ng of the DNA specinen to the bureau

(d) The superintendent, in the superintendent's discretion
may conpare DNA records in the relatives of mssing persons

dat abase with the DNA records in the unidentified person database.

(4) If the bureau of crimnal identification and
i nvestigation establishes and mai ntai ns an unidentified person
dat abase and if the superintendent of the bureau identifies a

mat chi ng DNA record for the DNA record of a person or deceased
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person whose DNA record is contained in the unidentified person
dat abase, the superintendent shall informthe coroner who
subnitted or the | aw enforcenent agency that submitted the DNA
specimen to the bureau of the match and, if possible, of the

identity of the unidentified person

(5) The bureau of criminal identification and investigation
may enter into a contract with a qualified public or private
| aboratory to perform DNA anal yses, DNA speci men mai nt enance,
preservation, and storage, DNA record keeping, and other duties
requi red of the bureau under this section. A public or private
| aboratory under contract with the bureau shall follow quality
assurance and privacy requirenents established by the

superi ntendent of the bureau.

(C The superintendent of the bureau of crimnnal
identification and investigation shall establish procedures for
entering into the DNA database the DNA records subm tted pursuant
to sections 2152.74 and 2901. 07 of the Revised Code and for
determ ning an order of priority for entry of the DNA records
based on the types of offenses committed by the persons whose

records are submtted and the avail abl e resources of the bureau.

(D) When a DNA record is derived froma DNA speci men provided
pursuant to section 2152.74 or 2901. 07 of the Revised Code, the
bureau of crimnal identification and investigation shall attach
to the DNA record personal identification infornmation that
identifies the person fromwhomthe DNA speci men was taken. The
personal identification information may include the subject
person's fingerprints and any other information the bureau
determ nes necessary. The DNA record and personal identification
information attached to it shall be used only for the purpose of
personal identification or for a purpose specified in this

section.

(E) DNA records, DNA specinmens, fingerprints, and photographs
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that the bureau of crimnal identification and investigation
receives pursuant to this section and sections 313.08, 2152. 74,
and 2901. 07 of the Revised Code and personal identification
information attached to a DNA record are not public records under
section 149.43 of the Revised Code.

(F) The bureau of criminal identification and investigation
may charge a reasonable fee for providing information pursuant to
this section to any | aw enforcenent agency |ocated in another

state.

(G (1) No person who because of the person's enpl oynent or
of ficial position has access to a DNA speci nen, a DNA record, or
ot her information contained in the DNA database that identifies an
i ndi vi dual shall know ngly disclose that specinen, record, or
information to any person or agency not entitled to receive it or

ot herwi se shall m suse that specinen, record, or information

(2) No person without authorization or privilege to obtain
i nformati on contained in the DNA database that identifies an

i ndi vi dual person shall purposely obtain that information

(H The superintendent of the bureau of crimnal
identification and investigation shall establish procedures for

all of the foll ow ng:

(1) The forwarding to the bureau of DNA speci nens coll ected
pursuant to division (H) of this section and sections 313. 08,
2152.74, and 2901. 07 of the Revised Code and of fingerprints and
phot ogr aphs col | ected pursuant to section 313.08 of the Revised
Code;

(2) The collection, maintenance, preservation, and anal ysis

of DNA speci nmens;

(3) The creation, naintenance, and operation of the DNA

dat abase;
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(4) The use and dissenination of information fromthe DNA

dat abase;

(5) The creation, maintenance, and operation of the

uni dentifi ed person database;

(6) The use and dissenination of information fromthe

uni dentifi ed person database;

(7) The creation, nmintenance, and operation of the relatives

of m ssing persons dat abase;

(8) The use and dissenination of infornmation fromthe

relatives of missing persons database;

(9) The verification of entities requesting DNA records and
other DNA information fromthe bureau and the authority of the

entity to receive the information

(10) The operation of the bureau and responsibilities of
enpl oyees of the bureau with respect to the activities described

in this section.

(1) I'n conducting DNA anal yses of DNA speci nens, the state
DNA | aboratory and any | aboratory with which the bureau has
entered into a contract pursuant to division (B)(5) of this
section shall give DNA anal yses of DNA specinmens that relate to
ongoi ng crinmnal investigations or prosecutions priority over DNA
anal yses of DNA specinens that relate to applications made
pursuant to section 2953.73 e+2953-82 of the Revised Code.

Sec. 2901.07. (A) As used in this section:

(1) "DNA anal ysis" and "DNA speci nen" have the sane neani ngs
as in section 109.573 of the Revised Code.

(2) "Jail"™ and "community-based correctional facility" have

the same neanings as in section 2929.01 of the Revised Code.

(3) "Post-release control™ has the same neaning as in section
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2967. 01 of the Revi sed Code.

(4) "Head of the arresting | aw enforcenment agency" neans

whi chever of the following is applicable regarding the arrest in

guesti on:

(a) If the arrest was made by a sheriff or a deputy sheriff,

the sheriff who made the arrest or who enpl oys the deputy sheriff

who nade the arrest;

(b) If the arrest was made by a | aw enforcenent officer of a

| aw enforcenent agency of a nunicipal corporation, the chief of

police, marshal, or other chief |aw enforcenent officer of the

agency that enploys the officer who nade the arrest;

(c) If the arrest was made by a constable or a | aw

enforcenent officer of a township police departnment or police

district police force, the constable who made the arrest or the

chief |aw enforcenent officer of the departnent or agency that

enpl oys the officer who made the arrest;

(d) If the arrest was nmade by the superintendent or a trooper

of the state highway patrol., the superintendent of the state

hi ghway patr ol

(e) If the arrest was made by a | aw enforcenent officer not
identified in division (A)(4)(a). (b), (c). or (d) of this

section, the chief |aw enforcenent officer of the | aw enforcenent

agency that enploys the officer who nade the arrest.

(B)(1) A person who is eighteen years of age or older and who

is arrested on or after the effective date of this anendnent for a

felony offense shall submit to a DNA specinen coll ection procedure

adm ni stered by the head of the arresting | aw enforcenent agency.

The head of the arresting | aw enforcenent agency shall cause the

DNA specinen to be collected fromthe person during the intake

process at the jail., conmunity-based correctional facility,

detention facility, or |aw enforcenent agency office or station to
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which the arrested person is taken after the arrest. The head of

the arresting | aw enforcenent agency shall cause the DNA speci nen

to be collected in accordance with division (C) of this section.

(2) Regardl ess of when the conviction occurred or the guilty
pl ea was entered, a person who has been convicted of, is convicted
of , has pleaded guilty to, or pleads guilty to a felony offense
and, who is sentenced to a prison termor to a comrunity
residential sanction in a jail or conmunity-based correctional
facility for that offense pursuant to section 2929.16 of the

Revi sed Code, and who does not provide a DNA speci nen pursuant to

division (B)(1) of this section., and a person who has been

convicted of, is convicted of, has pleaded guilty to, or pleads
guilty to a m sdeneanor offense listed in division (D) of this
section and, who is sentenced to a termof inprisonnent for that

of fense, and who does not provide a DNA speci nen pursuant to

division (B)(1) of this section, shall submt to a DNA specinmen

coll ection procedure adninistered by the director of
rehabilitation and correction or the chief adninistrative officer
of the jail or other detention facility in which the person is
serving the termof inprisonment. |If the person serves the prison
termin a state correctional institution, the director of
rehabilitation and correction shall cause the DNA specinen to be
collected fromthe person during the intake process at the
reception facility designated by the director. If the person
serves the conmunity residential sanction or term of inprisonnment
inajail, a comunity-based correctional facility, or another
county, nmulticounty, municipal, municipal-county, or

mul ticounty-rmunicipal detention facility, the chief adm nistrative
officer of the jail, comunity-based correctional facility, or
detention facility shall cause the DNA specinen to be collected
fromthe person during the intake process at the jail
comuni ty- based correctional facility, or detention facility. The

DNA speci men shall be collected in accordance with division (C) of
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this section.

23(3) Regardl ess of when the conviction occurred or the
guilty plea was entered, if a person has been convicted of, is
convi cted of, has pleaded guilty to, or pleads guilty to a fel ony
of fense or a m sdenmeanor offense listed in division (D) of this
section, is serving a prison term conmunity residential sanction,
or termof inprisonnent for that offense, and does not provide a
DNA speci nmen pursuant to division (B)(1) or (2) of this section,
prior to the person's release fromthe prison term comunity
residential sanction, or inprisonment, the person shall submt to,
and the director of rehabilitation and correction or the chief
adm ni strative officer of the jail, comunity-based correctiona
facility, or detention facility in which the person is serving the
prison term community residential sanction, or term of
i mprisonnment shall adninister, a DNA specinen collection procedure
at the state correctional institution, jail, comunity-based
correctional facility, or detention facility in which the person
is serving the prison term comunity residential sanction, or
termof inprisonment. The DNA specinmen shall be collected in

accordance with division (C) of this section.

3>(4) (a) Regardl ess of when the conviction occurred or the
guilty plea was entered, if a person has been convicted of, is
convi cted of, has pleaded guilty to, or pleads guilty to a fel ony
of fense or a misdeneanor offense listed in division (D) of this
section and the person is on probation, rel eased on parol e, under
transitional control, on comunity control, on post-release
control, or under any other type of supervised rel ease under the
supervi sion of a probation departnment or the adult parole
authority for that offense, the person shall submt to a DNA
speci nen col | ection procedure adm nistered by the chief
adm ni strative officer of the probation departnent or the adult

parol e authority. The DNA specinmen shall be collected in
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accordance with division (C of this section. If the person
refuses to submit to a DNA specinen collection procedure as
provided in this division, the person nay be subject to the

provi sions of section 2967.15 of the Revi sed Code.

(b) If a person to whomdivision (B){3}(4)(a) of this section
applies is sent to jail or is returned to a jail, community-based
correctional facility, or state correctional institution for a
violation of the terns and conditions of the probation, parole,
transitional control, other rel ease, or post-release control, if
the person was or will be serving a termof inprisonnent, prison
term or comunity residential sanction for commtting a felony
of fense or for commtting a mi sdeneanor offense listed in division
(D) of this section, and if the person did not provide a DNA
speci men pursuant to division (B)(1), (2)._ (3). or 33(4)(a) of
this section, the person shall submt to, and the director of
rehabilitation and correction or the chief administrative officer
of the jail or community-based correctional facility shal
admi ni ster, a DNA specinen collection procedure at the jail,
comuni ty- based correctional facility, or state correctiona
institution in which the person is serving the term of
i nprisonnent, prison term or community residential sanction. The
DNA speci nen shall be collected fromthe person in accordance with

division (C) of this section

4+(5) Regardl ess of when the conviction occurred or the
guilty plea was entered, if a person has been convicted of, is
convi cted of, has pleaded guilty to, or pleads guilty to a felony
of fense or a m sdenmeanor offense listed in division (D) of this
section, the person is not sentenced to a prison term a conmunity
residential sanction in a jail or comrunity-based correctional
facility, a termof inprisonnent, or any type of supervised
rel ease under the supervision of a probation departnent or the

adult parole authority, and the person does not provide a DNA
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speci nen pursuant to division (B)(1), (2), (3). (4)(a), or
33(4)(b) of this section, the sentencing court shall order the
person to report to the county probation departnment inmediately
after sentencing to subnit to a DNA specinmen collection procedure
adm ni stered by the chief adm nistrative officer of the county
probation office. If the person is incarcerated at the tine of
sentenci ng, the person shall subnmit to a DNA specinen collection
procedure adm nistered by the director of rehabilitation and
correction or the chief administrative officer of the jail or
other detention facility in which the person is incarcerated. The
DNA speci men shall be collected in accordance with division (C) of

this section.

(C If the DNA specinen is collected by w thdraw ng bl ood
fromthe person or a simlarly invasive procedure, a physician,
regi stered nurse, licensed practical nurse, duly licensed clinical
| aboratory technician, or other qualified nedical practitioner
shall collect in a nedically approved manner the DNA speci nen
required to be collected pursuant to division (B) of this section.
If the DNA specinmen is collected by swabbing for buccal cells or a
sim |l arly noninvasive procedure, this section does not require
that the DNA specinmen be collected by a qualified nedica
practitioner of that nature. No later than fifteen days after the

date of the collection of the DNA specinmen, the head of the

arresting |law enforcenent agency regarding a DNA speci nen taken

pursuant to division (B)(1) of this section. the director of

rehabilitation and correction or the chief administrative officer
of the jail, community-based correctional facility, or other
county, multicounty, nunicipal, nmunicipal-county, or

mul ti county-munici pal detention facilitys- in which the person is

serving the prison term comunity residential sanction, or term

of inprisonnent regarding a DNA specinen taken pursuant to
division (B)(2), (3)., or (4)(b) of this section, the chief

adm nistrative officer of the probation departnent or the adult
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parole authority regarding a DNA speci men taken pursuant to

division (B)(4)(a) of this section, or the chief administrative

officer of the county probation office, the director of

rehabilitation and correction, or the chief adm nistrative officer

of the jail or other detention facility in which the person is

incarcerated regarding a DNA specinen taken pursuant to division

(B)(5) of this section, whichever is applicable, shall cause the

DNA specinen to be forwarded to the bureau of crim nal
identification and investigation in accordance with procedures
establ i shed by the superintendent of the bureau under division (H)
of section 109.573 of the Revised Code. The bureau shall provide
the specinen vials, mailing tubes, |abels, postage, and

i nstructions needed for the collection and forwardi ng of the DNA

speci men to the bureau.

(D) The di o on ,

fromaperson—initscustody orunder—tssupervision DNA speci nen

collection duty set forth in division (BY(1) of this section

applies to any person who is eighteen years of age or older and

who is arrested on or after the effective date of this anendnent

for any felony offense. The DNA specinen collection duties set
forth in divisions (BY(2)., (3)., (4)(a)., (4)(b). and (5) of this

section apply to any person who has been convicted of, is

convicted of, has pleaded guilty to, or pleads guilty to any

felony offense or any of the followi ng m sdenmeanor offenses:

(1) A nmisdenmeanor violation, an attenpt to conmit a

ni sdenmeanor violation, or conplicity in conmitting a nisdemeanor
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vi ol ati on of section 2907.04 of the Revised Code;

(2) A misdeneanor violation of any |aw that arose out of the
same facts and circunstances and sane act as did a charge agai nst
the person of a violation of section 2903.01, 2903.02, 2905.01,
2907. 02, 2907.03, 2907.04, 2907.05, or 2911.11 of the Revised Code
that previously was dism ssed or anended or as did a charge
agai nst the person of a violation of section 2907.12 of the
Revi sed Code as it existed prior to Septenber 3, 1996, that

previously was di smssed or anended;

(3) A nisdeneanor violation of section 2919.23 of the Revised
Code that would have been a violation of section 2905.04 of the
Revi sed Code as it existed prior to July 1, 1996, had it been

committed prior to that date;

(4) A sexually oriented offense or a child-victimoriented
of fense, both as defined in section 2950.01 of the Revi sed Code,
that is a m sdeneanor, if, inrelation to that offense, the
offender is a tier Il sex offender/child-victimoffender, as
defined in section 2950.01 of the Revised Code.

(E) The director of rehabilitation and correction may
prescribe rules in accordance with Chapter 119. of the Revised
Code to collect a DNA specinmen, as provided in this section, from
an of fender whose supervision is transferred fromanother state to
this state in accordance with the interstate conpact for adult
of f ender supervision described in section 5149.21 of the Revised
Code.

Sec. 2933.81. (A) As used in this section:

(1) "Custodial interrogation" neans any interrogation

involving a | aw enforcenent officer's gquestioning that is

reasonably likely to elicit incrimnating responses and in which a

reasonabl e person in the subject's position would consider self to
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be in custody, beginning when a person should have been advi sed of

the person's right to counsel and right to remain silent and of

the fact that anything the person says could be used agai nst the

person, as specified by the United States suprene court in Mranda

v. Arizona (1966). 384 U.S. 436, and subsequent deci sions. and

endi ng when the questioning has conpletely finished.

(2) "Detention facility" has the sane neaning as in section
2921. 01 of the Revi sed Code.

(3) "Electronic recording” or "electronically recorded" neans

an audio and visual recording that is an authentic, accurate,

unal tered record of a custodial interrogation.

(4) "local correctional facility" has the sane neaning as in
section 2903.13 of the Revi sed Code.

(5) "Place of detention" neans a jail, police or sheriff's

station, holding cell, state correctional institution, |ocal

correctional facility, detention facility, departnment of youth

services facility, or other place where persons are questioned in

connection wth crimnal charges or delinquent child allegations

or _proceedi ngs.

(6) "State correctional institution" has the sane nmeani ng _as
in section 2967.01 of the Revi sed Code.

(7) "Statenent" neans an oral, witten, sign |anguage, or

nonver bal conmmuni cati on

(B)(1) Except as otherw se provided in division (B)(2) of

this section, all statenents nmade by a person during a custodi al

interrogation shall be electronically recorded.

(2) If any part of a custodial interrogation of a person

takes place outside of a place of detention and it is not possible

to electronically record the statenents nade by the person during

that part of the interrogation, all statenents nade by the person
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during that part of the interrogation shall be recorded in _an

audi o recording that is an authentic, accurate, unaltered record

of that part of the interrogation.

(3) During a custodial interrogation in a place of detention,

the canera used in making the electronic recording shall be

si nul t aneously focused upon both the interrogator and the person

bei ng i nt errogat ed.

(C In any crimnal or delinguent child action or proceeding

brought against a person, if any party to the action or proceeding

seeks the adni ssion as evidence of any statenent nmade by the

person during a custodial interrogation that is not electronically

recorded or recorded as authorized by division (B)(2) of this

section or the admi ssion of any statenent made thereafter by the

person during the sane custodial interrogation or a subsequent

custodial interrogation, including but not limted to any

statenent made thereafter that is electronically recorded or

recorded as authorized by division (BY(2) of this section, and if

the statenent otherwise is adnissible in the action or proceedi ng

under the Rules of Evidence, the court in its discretion may adnit

the statenent as evidence or may exclude the statenment from

adm ssion as evidence. If the court indicates that it intends to

adnmt the statenent as evidence, any party to the action or

proceedi ng nay object and file or nake a notion to exclude the

statenent. |f a party objects and makes or files a notion to

exclude the statenent., the court shall rule on the nption in

accordance with the Rul es of Evidence.

(D) Regardl ess of whether the statenent was electronically

recorded or recorded as authorized by division (B)(2) of this

section, any statement of a person made in a custodi al

interrogation may be admtted into evidence in a crimnnal or

del i nquent child proceedi ng brought against the person if all of

the foll owi ng apply:
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(1) The statenent is adm ssible under the Rul es of Evidence.

(2) The statenent is proven by clear and convincing evidence

to have been made by the person voluntarily.

(3) The statenent is reliable.

(4) The court finds that the custodial interrogation occurred

before a grand jury or court.

(BE) In any crimnal or delinaguent child proceeding that is

tried before a jury, conplete transcripts of all custodi al

i nterrogations shall be nmade available to the jurors upon notion

by the prosecution or defense. Actual audio or video pl ayback of

an_interrogation shall be presented to the jurors only upon a

judicial determ nation of need.

(F) The OChio judicial conference, pursuant to section 105.912

of the Revised Code, shall develop forns to survey custodi al

interrogations electronically recorded or recorded as authorized

by division (B)(2) of this section and outcones and identify any

patterns of nonconpliance with the provisions of this section. The

conference shall provide copies of the forns to all courts of

conmmon _pleas. nunicipal courts, county courts, prosecuting

attorneys, city directors of law, village solicitors, and other

chief legal officers of a nmunicipal corporation. The conference

shall nonitor conpliance with the recording requirenent set forth

in division (B) of this section through the subnission of the

forns devel oped under this division. The trial judge and the

prosecutor shall conplete and submt these forns for all of the

foll ow ng cases:

(1) Each case in which any custodial interrogation was

recorded and was introduced as evidence in a crininal case or

del i nquent child case;

(2) Each case in which any custodial interrogation was

conducted and not recorded but nonet hel ess was introduced as
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evidence in a crininal case or delinquent child case;

(3) Each case in which any custodial interrogation was

recorded and a plea of quilty to any felony charge was entered and

accepted by the court or in which an adm ssion of a delinquent

child charge that would be a felony if commtted by an adult was

entered and accepted by the juvenile court:

(4) Each case in which any custodial interrogation was

conduct ed and not recorded and a plea of quilty to any felony

charge was entered and accepted by the court or in which an

adni ssion of a delinguent child charge that would be a felony if

comm tted by an adult was entered and accepted by the juvenile

court.

(G (1) Law enforcenent personnel shall clearly identify and

cat al oque every electronic recording of a custodial interrogation

and every recording of a part of a custodial interrogation

recorded as authorized by division (B)Y(2) of this section.

(2) If a crimnal or delinguent child proceeding is brought

agai nst _a person who was the subject of a custodial interrogation

that was electronically recorded or who was the subject of a part

of a custodial interrogation that was recorded as authorized by

division (B)Y(2) of this section, |aw enforcement personnel shal

preserve the recording until the |ater of when all appeals,

post-conviction relief proceedings, and habeas corpus proceedi ngs

are final and concluded or the expiration of the period of tine

within which such appeals and proceedi hgs nust be brought.

(3) Upon notion by the defendant in a crininal proceeding or

the all eged delinquent child in a delinguent child proceedi ng, the

court may order that a copy of an electronic recording of a

custodial interrogation of the person or of a recording of a part

of a custodial interrogation of the person recorded as authorized

by division (B)(2) of this section be preserved for any period
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beyond the expiration of all appeals, post-conviction relief

proceedi ngs, and habeas corpus proceedi ngs.

(4) If no criminal or delinguent child proceeding is brought

agai nst _a person who was the subject of a custodial interrogation

that was electronically recorded or who was the subject of a part

of a custodial interrogation that was recorded as authorized by

division (B)Y(2) of this section, |aw enforcement personnel shal

preserve the related recording until all applicable state and

federal statutes of lintations bar prosecution of the person for

any offense or violation based on or related to any conduct

di scussed in the custodial interrogation.

Sec. 2933.82. (A) As used in this section:

(1)(a) "Biological evidence" neans any of the foll ow ng:

(i) The contents of a sexual assault exam nation Kit:

(ii) Any itemthat contains blood, senen, hair, saliva, skin

tissue, fingernail scrapings, bone, bodily fluids, or any other

identifiable biological material that was collected as part of a

crimnal investigation or delinquent child investigation and that

reasonably may be used to incrinm nate or excul pate any person for

an offense or delinquent act.

(b) The definition of "biological evidence" set forth in

division (A (1)(a) of this section applies whether the material in

question is catal ogued separately, such as on a slide or swab or

in a test tube, or is present on other evidence, including, but

not limted to, clothing, ligatures. bedding or other househol d

material, drinking cups or containers, or cigarettes.

(2) "Biological material" has the sane neaning as in section
2953. 71 of the Revi sed Code.

(3) "DNA" has the sane nmeaning as in section 109.573 of the
Revi sed Code.
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(4) "Profile" nmeans a unique identifier of an individual,
derived from DNA

(5) "Prosecutor"” has the sane nmeaning as in section 2935.01
of the Revi sed Code.

(6) "Governnental evidence-retention entity" neans all of the

foll owi ng:

(a) Any | aw enforcenent agency., prosecutor's office, court,

public hospital, crine |aboratory, or other governnental or public

entity or individual within this state that is charged with the

collection, storage, or retrieval of biological evidence;

(b) Any official or enplovee of any entity or individual

described in division (A)(6)(a) of this section.

(B) (1) Each governnental evidence-retention entity that

secures any biological evidence in relation to an investiqgation or

prosecution of a crimnal offense or delinguent act shall secure

t he biol ogi cal evidence for whichever of the foll owi ng periods of

tine is applicable:

(a) For the period of tinme that the offense or act rennins

unsol ved;

(b) If any person is convicted of or pleads quilty to the

offense, or is adjudicated a delinquent child for committing the

del i nquent act, for the period of tine that the person remmins

incarcerated, in a departnent of youth services institution or

other juvenile facility, under a community control sanction for

that of fense, under any order of disposition for that act, on

probation or parole for that offense, under judicial release or

supervi sed rel ease for that act, under post-release control for

that offense, involved in civil litigation in connection with that

offense or act, or subject to reqgistration and other duties

i nposed for that offense or act under sections 2950. 04, 2950.041,
2950. 05, and 2950. 06 of the Revi sed Code.
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(2) This section applies to evidence that was in the

possessi on of any governnental evidence-retention entity during

the investigation and prosecution of a crimnal case or delingquent

child case and that, at the tine the person is convicted of or

pleads guilty to the offense or is adjudicated a delinquent child

for the delinquent act, was likely to contain biological material

(3) If a person is convicted of or pleads quilty to an

offense or is adjudicated a delinquent child for the delinguent

act and if one or nore additional co-defendants of that person are

convicted of or plead quilty to the sane offense or are

adj udi cated delinqguent children for the sane delinquent act, both

of the follow ng apply:

(a) If a governnental evidence-retention entity possesses

bi ol ogi cal evidence related to the offense or act, the

gover nnental evidence-retention entity shall not destroy the

bi ol ogi cal evidence if any of those additional co-defendants

remain in custody, incarcerated, in a departnent of youth services

institution or other juvenile facility, under a comunity control

sanction for that offense, under any order of disposition for that

act, on probation or parole for that offense, under judicia

rel ease or supervised release for that act, under post-rel ease

control for that offense, involved in civil litigation in

connection with that offense or act, or subject to registration

and other duties inposed for that offense or act under sections
2950. 04, 2950.041, 2950.05. and 2950.06 of the Revi sed Code.

(b) The governnental evidence-retention entity referred to in

division (B)Y(3)(a) of this section shall preserve the biol ogica

evidence related to the offense for the period of tine during

whi ch any of those additional co-defendants renmin in custody,

incarcerated, in an institution or facility, under a comunity

control sanction, under an order of disposition, on probation or

parol e, under judicial release or supervised rel ease. under
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post-release control, involved in civil litigation, or subject to
regi stration and other duties under sections 2950.04, 2950. 041,
2950. 05, and 2950.06 of the Revised Code, as described in division

(BY(3)(a) of this section

(4) A governnental evidence-retention entity that possesses

bi ol ogi cal evi dence shall retain the biological evidence in the

amount _and nmanner sufficient to develop a DNA profile fromthe

bi ol ogical material contained in or included on the evidence.

(5) Upon witten reqguest by the defendant in any crim nal

case or the alleged delinquent child in any delinquent child case,

a governnental evidence-retention entity that possesses bi ol oqgi cal

evi dence shall prepare an inventory of the biological evidence

that has been preserved in connection with the defendant's

crimnal case or the alleged delinquent child' s delinguent child

case.

(6) A governnental evidence-retention entity that possesses

bi ol ogi cal evi dence that includes biological material nay destroy

the evidence before the expiration of the applicable period of

tine specified in division (B)(1) of this section if all of the

follow ng apply:

(a) No other provision of federal or state |aw requires the

state to preserve the evidence.

(b) The governnental evidence-retention entity, by certified

mail ., return receipt requested, provides notice of intent to

destroy the evidence to all of the follow ng:

(i) Al persons who remain in custody., incarcerated. in a

departnent of youth services institution or other juvenile

facility, under a community control sanction, under any order of

di sposition, on probation or parole, under judicial release or

supervi sed rel ease, under post-release control, involved in civi

litigation, or subject to reqgistration and other duties inposed
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for that offense or act under sections 2950.04, 2950.041, 2950. 05,

and 2950.06 of the Revised Code as a result of a crinina

convi ction, delinquency adjudication, or conmtnent related to the

evi dence in guestion

(ii) The attorney of record for each person who is in custody

in any circunstance described in division (B)Y(6)(b)(i) of this

section;

(iii) The state public defender

(iv) The prosecutor of record in the case that resulted in

the custody of the person in custody in any circunstance descri bed

in division (B)Y(6)(b)(i) of this section

(v) The attorney general.

(c) No person who is notified under division (B)(6)(b) of

this section does either of the following within one vear after

the date on which the person receives the notice:

(i) Files a notion for testing of evidence under sections
2953. 71 to 2953.81 or section 2953.82 of the Revised Code;

(ii) Submits a witten request for retention of evidence to

the governnental evidence-retention entity that provided notice of

its intent to destroy evidence under division (B)(6)(b) of this

section.

(7) 1f, after providing notice under division (B)(6)(b) of

this section of its intent to destroy evi dence, a governnenta

evi dence-retention entity receives a witten request for retention

of the evidence fromany person to whomthe notice is provided,

the governnental evidence-retention entity shall retain the

evidence while the person referred to in division (B)(6)(b)(i) of

this section remains in custody, incarcerated, in a departnent of

vouth services institution or other juvenile facility, under a

community control sanction, under any order of disposition, on
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probation or parole, under judicial release or supervised rel ease,

under post-rel ease control, involved in civil litigation, or

subject to registration and other duties inposed for that offense
or act under sections 2950.04., 2950.041, 2950.05. and 2950.06 of

the Revised Code as a result of a crimnal conviction, delinquency

adjudication, or commtnent related to the evidence in question.

(8) A governnental evidence-retention entity shall not be

required to preserve physical evidence pursuant to this section

that is of such a size, bulk, or physical character as to render

retention inpracticable. Wien retention of physical evidence that

otherwi se would be reqguired to be retained pursuant to this

section is inpracticable as described in this division. the

governnental evidence-retention entity that otherwi se would be

required to retain the physical evidence shall renpve and preserve

portions of the nmaterial evidence likely to contain bioloqgical

evidence related to the offense, in a quantity sufficient to

permt future DNA testing before returning or disposing of that

physi cal evi dence.

() (1) No person shall destroy biol ogical evidence in

violation of any provision of this section.

(2) Whoever violates division (C(1) of this section is

quilty of a nm sdeneanor of the first deqree.

(D) (1) The preservation of biological evidence task force

established within the bureau of crinmnal identification and

investigation under section 109.561 of the Revised Code shal

establish a systemregarding the proper preservation of biologica

evidence in this state. In establishing the system the task force

shall do all of the foll ow ng:

(a) Devise standards regarding the proper collection,

retention, and catal oqui ng of bi ol ogical evidence for ongoing

i nvesti gati ons and prosecutions;
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(b) Recommend practices, protocols, npdels, and resources for

the cataloguing and accessibility of preserved biol ogical evidence

already in the possession of governnental evidence-retention

entities.

(2) In consultation with the preservation of biol oqgical

evi dence task force described in division (D)(1) of this section,

the division of crimnal justice services of the departnent of

public safety shall adninister and conduct training prograns for

| aw enforcenent officers and other rel evant enpl oyees who are

charged with preserving and catal ogui ng bi ol ogi cal evi dence

regardi ng the nmethods and procedures referenced in this section.

Sec. 2933.83. (A) As used in this section:

(1) "Administrator" neans the person conducting a photo

| i neup or live lineup

(2) "Blind administrator” neans the adm ni strator does not

know the identity of the suspect. "Blind adni nistrator" includes

an adnmini strator who conducts a photo lineup through the use of a

folder systemor a substantially simlar system

(3) "Blinded administrator" neans the admninistrator may know

who the suspect is, but does not know which |ineup nenber is being

viewed by the eyew t ness.

(4) "Eyew tness" neans a person who observes anot her person

at or near the scene of an offense.

(5) "Filler" neans either a person or a photograph of a

person who is not suspected of an offense and is included in an

identification procedure.

(6) "Folder systent neans a system for conducting a photo

lineup that satisfies all of the foll ow ng:

(a) The investigating officer uses one "suspect photograph”

that resenbles the description of the suspected perpetrator of the
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of fense provided by the witness, five "filler photographs" of

persons not suspected of the offense that match the description of

the suspected perpetrator but do not cause the suspect photograph

to unduly stand out, four "blank photographs" that contain no

i ages of any person, and ten enpty fol ders.

(b) The investigating officer places one "filler photograph”

into one of the enpty folders and nunbers it as folder 1.

(c) The adm nistrator places the "suspect photograph" and the

other four "filler photographs" into five other enpty folders,

shuffles the five folders so that the adm nistrator i s unaware of

which folder contains the "suspect photoagraph.” and nunbers the

five shuffled folders as folders 2 through 6.

(d) The adninistrator places the four "blank photographs" in

the four remanining enpty folders and nunbers these folders as

folders 7 through 10, and these folders serve as "dummy fol ders."

(e) The adninistrator provides instructions to the witness as

to the lineup procedure and inforns the witness that a photograph

of the alleged perpetrator of the offense nmay or may not be

i ncluded in the photographs the witness is about to see and that

the adnini strator does not know which, if any, of the folders

contai ns the photograph of the all eged perpetrator.

(f) The adninistrator hands each of the ten folders to the

witness individually without |ooking at the photograph in the

folder. Each tine the witness has viewed a folder, the w tness

i ndi cates whet her the photoaraph is of the person the w tness saw,

indicates the degree of the witness' confidence in this

identification, and returns the folder and the photograph it

contains to the adnmnistrator. The witness may request to view

each of the folders a second tine, and, if the witness so

reqguests, the adm nistrator follows the procedures specified in

this division for the second view ng. handing themto the wtness
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in the sane order as during the first viewing. The witness is not

permtted to have nore than two viewi ngs of the folders. The

adm ni strator preserves the order of the folders and the

phot ogr aphs they contain in a facedown position in order to

docunent the steps specified in division (A (6)(q) of this

section.

(d) The adm nistrator docunents and records the results of

the procedure described in divisions (A (6)(a) to (f) of this

section. The docunentation and record includes the date, tinme, and

| ocation of the |ineup procedure; the nane of the adm nistrator

the nanes of all of the individuals present during the |ineup; the

nunber of phot ographs shown to the witness; copies of each

phot ograph shown to the witness: the order in which the folders

were presented to the witness; the source of each phot ograph that

was used in the procedure; a statenent of the wi tness' confidence

in the witness' own words as to the certainty of the w tness'

identification of the photographs as being of the person the

witness saw that is taken immediately upon the reaction of the

witness to viewi ng the photograph; and any additional information

the adnini strator considers pertinent to the |ineup procedure.

(7) "Live lineup" neans an identification procedure in which

a _group of persons. including the suspected perpetrator of an

of fense and ot her persons not suspected of the offense, is

di spl ayed to an eyewitness for the purpose of detern ning whether

the evewitness identifies the suspect as the perpetrator of the

of f ense.

(8) "Photo lineup" neans an identification procedure in which

an_array of photographs, including a photograph of the suspected

perpetrator of an offense and additi onal phot ographs of other

persons not suspected of the offense, is displayed to an

evewi tness for the purpose of detern ni ng whether the eyew t ness

identifies the suspect as the perpetrator of the offense.
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(9) "Perpetrator” neans the person who conmnmitted the offense.

(10) "Suspect" nmeans the person believed by | aw enf or cement

to be the possible perpetrator of the offense.

(B) Prior to conducting any live |lineup or photo |lineup on or

after the effective date of this section, any | aw enforcenent

agency or crinmnal justice entity in this state that conducts |ive

| i neups or photo lineups shall adopt specific procedures for

conducting the |lineups. The procedures, at a nmininmm shall inpose

the following requirenents:

(1) Unless inpracticable, a blind or blinded adm ni strator

shall conduct the live |lineup or photo |lineup

(2) Wien it is inpracticable for a blind adninistrator to

conduct the live |lineup or photo |lineup, the adm nistrator shall

state in witing the reason for that inpracticability.

(3) When it is inpracticable for either a blind or blinded

adni ni strator to conduct the live lineup or photo |lineup, the

adm nistrator shall state in witing the reason for that

inpracticability.

(4) Unless inpracticable, a video record of the live |lineup

or photo lineup shall be made that includes all of the foll ow ng

i nformati on:

(a) Al identification and nonidentification results obtained

during the |lineup, signed by the eyew tnesses, including the

eyvew t nesses' confidence statenents;

(b) The nanes of all persons present at the lineup:

(c) The date and tine of the |ineup;

(d) Any evewitness identification of one or nore fillers in

the |ineup;

(e) The nanes of the |lineup nenmbers and other rel evant

identifving information, and the sources of all photographs or
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persons used in the |ineup.

(5) If a video record of the live lineup or photo lineup is

i npracticable, the adm nistrator conducting the |ineup shal

docunent the reason for that inpracticability., and, unless

i npracticable, an audio record of the live lineup or photo |lineup

shall be made. The audi o record shall include all of the

i nformation specified in divisions (BY(4)(a) to (e) of this

section, and it shall be supplenmented by all of the photodgraphs

used in a photo lineup or photographs of all of the individuals

used in a live lineup, whichever is applicable.

(6) If both a video and audio record of the live |lineup or

photo lineup are inpracticable, the adninistrator conducting the

| i neup shall docunent in witing the reason for that

inpracticability, and a witten record of the |lineup shall be nmade

that includes all of the information specified in divisions

(B)(4)(a) to (e) of this section and that is suppl enented by al

of the photographs used in a photo |lineup or photodgraphs of all of

the individuals used in a live lineup, whichever is applicable.

(C) For any photo lineup or live lineup that is adninistered

on or after the effective date of this section, all of the

follow ng apply:

(1) Evidence of a failure to conply with any of the

provisions of this section or with any procedure for conducting

| i neups that has been adopted by a | aw enforcenent agency or

crimnal justice agency pursuant to division (B) of this section

and that conforns to any provision of divisions (B)Y(1) to (6) of

this section shall be considered by trial courts in adjudicating

notions to suppress eyewitness identification resulting fromor

related to the |ineup

(2) Evidence of a failure to conply with any of the

provisions of this section or with any procedure for conducting
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| i neups that has been adopted by a | aw enforcenent agency or

crimnal justice agency pursuant to division (B) of this section

and that conforns to any provision of divisions (B)(1) to (6) of

this section shall be adnmissible in support of any clai m of

evewitness nisidentification resulting fromor related to the

| i neup as long as that evidence otherwi se is adm ssibl e.

(3) When evidence of a failure to conmply with any of the

provisions of this section, or with any procedure for conducting

| i neups that has been adopted by a | aw enforcenent agency or

crimnal justice agency pursuant to division (B) of this section

and that conforns to any provision of divisions (B)Y(1) to (6) of

this section, is presented at trial, the jury shall be instructed

that it may consider credible evidence of nonconpliance in

determining the reliability of any eyewitness identification

resulting fromor related to the |ineup

(D)(1) As used in division (D) of this section, "showp"

neans an identification procedure in which an eyewitness is

presented with a single suspect for the purpose of determ ning

whet her the eyewitness identifies that individual as the

perpetrator of the offense.

(2) The suprene court may adopt rules prescribing specific

procedures to be followed for the adm nistration by |aw

enf orcenent agencies and crinmnal justice entities in this state

of photo lineups, live lineups, and showups. Any rul es adopted by

the suprene court as described in this division shall be

consistent with the requirenents of divisions (B) and (C) of this

section but may prescribe procedures for other aspects of the

adm ni stration of such |lineups and showups as determn ned

appropriate by the court. If the suprene court adopts rules of the

type described in this division, on and after the date on which

the rules take effect, | aw enforcenent agencies and cri m nal

justice entities in this state shall conply with the rules in
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conducting live |lineups, photo |ineups, and showups.

(3) The suprene court mmy adopt rules prescribing a

cautionary jury charge about eyew tness identification procedures

and the accuracy of eyewitness identification. |If the suprene

court adopts rules of the type described in this division., on and

after the date on which the rules take effect, the jury charge

shall be used in the courts of this state in the nanner specified

by the suprene court in the rules.

Sec. 2953.21. (A)(1)(a) Any person who has been convicted of
a crimnal offense or adjudicated a delinquent child and who
clainms that there was such a denial or infringenment of the
person's rights as to render the judgnent void or voidabl e under
the Chio Constitution or the Constitution of the United States,
and any person who has been convicted of a crimnal offense that
is a felony+~ and who is an inwate—and of fender for whom DNA
testing that was performed under sections 2953.71 to 2953. 81 of
the Revised Code or under forner section 2953.82 of the Revised
Code and anal yzed in the context of and upon consideration of al
avai | abl e admi ssi bl e evidence related to the inmate s person's
case as described in division (D) of section 2953.74 of the
Revi sed Code provided results that establish, by clear and
convi nci ng evi dence, actual innocence of that felony offense or,
if the person was sentenced to death, establish, by clear and
convi nci ng evi dence, actual innocence of the aggravating
circunstance or circunstances the person was found guilty of
conmtting and that is or are the basis of that sentence of death,
may file a petition in the court that inposed sentence, stating
the grounds for relief relied upon, and asking the court to vacate
or set aside the judgnent or sentence or to grant other
appropriate relief. The petitioner may file a supporting affidavit

and ot her docunentary evidence in support of the claimfor relief.
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(b) As used in division (A)(1)(a) of this section, "actua
i nnocence" neans that, had the results of the DNA testing
conduct ed under sections 2953.71 to 2953.81 of the Revised Code or
under former section 2953.82 of the Revised Code been presented at
trial, and had those results been analyzed in the context of and
upon consideration of all avail able adnissible evidence related to
t he +amates person's case as described in division (D) of section
2953. 74 of the Revised Code, no reasonable factfinder would have
found the petitioner guilty of the offense of which the petitioner
was convicted, or, if the person was sentenced to death, no
reasonabl e factfinder would have found the petitioner guilty of
t he aggravating circunstance or circunstances the petitioner was
found guilty of commtting and that is or are the basis of that

sent ence of death.

(c) As used in divisions (A (1)(a) and (b) of this section,
"forner section 2953.82 of the Revised Code" neans section 2953. 82

of the Revised Code as it existed prior to the effective date of

this anendnent.

(2) Except as otherw se provided in section 2953.23 of the
Revi sed Code, a petition under division (A)(1) of this section
shall be filed no later than one hundred ei ghty days after the
date on which the trial transcript is filed in the court of
appeal s in the direct appeal of the judgnment of conviction or
adjudication or, if the direct appeal involves a sentence of
death, the date on which the trial transcript is filed in the
suprene court. |If no appeal is taken, except as otherw se provided
in section 2953.23 of the Revised Code, the petition shall be
filed no later than one hundred eighty days after the expiration

of the tinme for filing the appeal

(3) In a petition filed under division (A of this section, a
person who has been sentenced to death may ask the court to render

void or voidable the judgnment with respect to the conviction of
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aggravated nmurder or the specification of an aggravating

ci rcunstance or the sentence of death.

(4) A petitioner shall state in the original or anended
petition filed under division (A of this section all grounds for
relief clainmed by the petitioner. Except as provided in section
2953. 23 of the Revised Code, any ground for relief that is not so

stated in the petition is waived.

(5) If the petitioner in a petition filed under division (A
of this section was convicted of or pleaded guilty to a felony,
the petition nmay include a claimthat the petitioner was denied
the equal protection of the laws in violation of the Chio
Constitution or the United States Constitution because the
sentence i mposed upon the petitioner for the felony was part of a
consistent pattern of disparity in sentencing by the judge who
i nposed the sentence, with regard to the petitioner's race,
gender, ethnic background, or religion. If the suprenme court
adopts a rule requiring a court of conmmon pleas to maintain
information with regard to an offender's race, gender, ethnic
background, or religion, the supporting evidence for the petition
shall include, but shall not be limted to, a copy of that type of
information relative to the petitioner's sentence and copi es of
that type of information relative to sentences that the sane judge

i nposed upon ot her persons.

(B) The clerk of the court in which the petition is filed
shal | docket the petition and bring it pronptly to the attention
of the court. The clerk of the court in which the petition is
filed imediately shall forward a copy of the petition to the

prosecuting attorney of that county.

(C The court shall consider a petition that is tinely filed
under division (A)(2) of this section even if a direct appeal of
the judgnent is pending. Before granting a hearing on a petition

filed under division (A) of this section, the court shal
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det erm ne whether there are substantive grounds for relief. In
maki ng such a deternination, the court shall consider, in addition
to the petition, the supporting affidavits, and the docunentary
evi dence, all the files and records pertaining to the proceedings
agai nst the petitioner, including, but not limted to, the
indictnment, the court's journal entries, the journalized records
of the clerk of the court, and the court reporter's transcript.
The court reporter's transcript, if ordered and certified by the
court, shall be taxed as court costs. If the court dism sses the
petition, it shall nake and file findings of fact and concl usi ons

of law with respect to such disnissal

(D) Wthin ten days after the docketing of the petition, or
within any further tinme that the court may fix for good cause
shown, the prosecuting attorney shall respond by answer or notion.
Wthin twenty days fromthe date the issues are raised, either
party may nove for sunmary judgnment. The right to sumary judgnent

shal | appear on the face of the record.

(E) Unless the petition and the files and records of the case
show the petitioner is not entitled to relief, the court shal
proceed to a pronpt hearing on the issues even if a direct appea
of the case is pending. If the court notifies the parties that it
has found grounds for granting relief, either party may request an
appel late court in which a direct appeal of the judgnent is

pendi ng to remand the pending case to the court.

(F) At any tinme before the answer or notion is filed, the
petitioner may amend the petition with or w thout |eave or
prejudice to the proceedings. The petitioner may anend the

petition with leave of court at any tine thereafter.

(G If the court does not find grounds for granting relief,
it shall make and file findings of fact and concl usions of |aw and
shall enter judgnent denying relief on the petition. If no direct

appeal of the case is pending and the court finds grounds for
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relief or if a pending direct appeal of the case has been remanded
to the court pursuant to a request nmade pursuant to division (E)
of this section and the court finds grounds for granting relief,

it shall make and file findings of fact and concl usions of |aw and
shall enter a judgnment that vacates and sets aside the judgnent in
question, and, in the case of a petitioner who is a prisoner in
cust ody, shall discharge or resentence the petitioner or grant a
new trial as the court determ nes appropriate. The court al so may
make suppl ementary orders to the relief granted, concerning such
matters as rearraignment, retrial, custody, and bail. |If the trial
court's order granting the petition is reversed on appeal and if
the direct appeal of the case has been remanded from an appellate
court pursuant to a request under division (E) of this section,
the appellate court reversing the order granting the petition
shall notify the appellate court in which the direct appeal of the
case was pending at the tinme of the remand of the reversal and
remand of the trial court's order. Upon the reversal and renmand of
the trial court's order granting the petition, regardl ess of

whet her notice is sent or received, the direct appeal of the case

that was remanded i s reinstated.

(H) Upon the filing of a petition pursuant to division (A of
this section by a person sentenced to death, only the suprene

court may stay execution of the sentence of death.

(1)(1) If a person sentenced to death intends to file a
petition under this section, the court shall appoint counsel to
represent the person upon a finding that the person is indigent
and that the person either accepts the appoi ntnent of counsel or
is unable to nake a conpetent decision whether to accept or reject
t he appoi ntmrent of counsel. The court may decline to appoint
counsel for the person only upon a finding, after a hearing if
necessary, that the person rejects the appointnment of counsel and

under st ands the | egal consequences of that decision or upon a
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finding that the person is not indigent.

(2) The court shall not appoint as counsel under division
(1)(1) of this section an attorney who represented the petitioner
at trial in the case to which the petition relates unless the
person and the attorney expressly request the appointnent. The
court shall appoint as counsel under division (1)(1) of this
section only an attorney who is certified under Rule 20 of the
Rul es of Superintendence for the Courts of Chio to represent
i ndi gent defendants charged with or convicted of an offense for
whi ch the death penalty can be or has been inposed. The
i neffectiveness or inconpetence of counsel during proceedings
under this section does not constitute grounds for relief in a
proceedi ng under this section, in an appeal of any action under

this section, or in an application to reopen a direct appeal.

(3) Division (I) of this section does not preclude attorneys
who represent the state of Chio frominvoking the provisions of 28
US. C 154 with respect to capital cases that were pending in
federal habeas corpus proceedings prior to July 1, 1996, insofar
as the petitioners in those cases were represented in proceedi ngs
under this section by one or nore counsel appointed by the court
under this section or section 120.06, 120.16, 120.26, or 120. 33 of
the Revised Code and those appoi nted counsel neet the requirenments

of division (1)(2) of this section.

(J) Subject to the appeal of a sentence for a felony that is
aut hori zed by section 2953.08 of the Revised Code, the renedy set
forth in this section is the exclusive renedy by which a person
may bring a collateral challenge to the validity of a conviction
or sentence in a crimnal case or to the validity of an
adj udi cation of a child as a delinquent child for the conm ssion
of an act that would be a crinmnal offense if comitted by an

adult or the validity of a related order of disposition.

Page 37

1110

1111
1112
1113
1114
1115
1116
1117
1118
1119
1120
1121
1122
1123

1124
1125
1126
1127
1128
1129
1130
1131
1132

1133
1134
1135
1136
1137
1138
1139
1140



H. B. No. 99
As Introduced

Sec. 2953.23. (A) Wether a hearing is or is not held on a
petition filed pursuant to section 2953.21 of the Revised Code, a
court may not entertain a petition filed after the expiration of
the period prescribed in division (A) of that section or a second
petition or successive petitions for simlar relief on behalf of a

petitioner unless division (A)(1) or (2) of this section applies:
(1) Both of the follow ng apply:

(a) Either the petitioner shows that the petitioner was
unavoi dably prevented from di scovery of the facts upon which the
petitioner must rely to present the claimfor relief, or,
subsequent to the period prescribed in division (A)(2) of section
2953. 21 of the Revised Code or to the filing of an earlier
petition, the United States Supreme Court recogni zed a new federal
or state right that applies retroactively to persons in the
petitioner's situation, and the petition asserts a claimbased on
that right.

(b) The petitioner shows by clear and convinci ng evi dence
that, but for constitutional error at trial, no reasonable
factfinder would have found the petitioner guilty of the offense
of which the petitioner was convicted or, if the claimchallenges
a sentence of death that, but for constitutional error at the
sent enci ng hearing, no reasonabl e factfinder would have found the

petitioner eligible for the death sentence.

(2) The petitioner was convicted of a felony, the petitioner
is an inwate of fender for whom DNA testing was perforned under
sections 2953.71 to 2953.81 of the Revised Code or under forner
section 2953. 82 of the Revised Code and anal yzed in the context of
and upon consideration of all avail abl e adm ssi bl e evi dence
related to the inmate's case as described in division (D) of
section 2953.74 of the Revised Code, and the results of the DNA

testing establish, by clear and convincing evidence, actual
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i nnocence of that felony offense or, if the person was sentenced
to death, establish, by clear and convincing evidence, actual

i nnocence of the aggravating circunstance or circunstances the
person was found guilty of conmtting and that is or are the basis

of that sentence of death.

As used in this division, "actual innocence" has the sane
nmeaning as in division (A (1)(b) of section 2953.21 of the Revised
Code, and "forner section 2953.82 of the Revised Code" has the

sanme neaning as in division (A (1)(c) of section 2953.21 of the
Revi sed Code.

(B) An order awarding or denying relief sought in a petition
filed pursuant to section 2953.21 of the Revised Code is a fina
j udgnent and may be appeal ed pursuant to Chapter 2953. of the
Revi sed Code.

Sec. 2953.71. As used in sections 2953.71 to 2953.83 of the
Revi sed Code:

(A "Application" or "application for DNA testing" neans a
request through postconviction relief for the state to do DNA
testing on biological material from whichever—of the followingis
appH-cable-

H—Fhe case in which the inarate of fender was convicted of
the offense for which the innmate is an eligible iarate of f ender
and is requesting the DNA testing under sections 2953.71 to
2953.81 of the Revised Code:-

E I : hich the | I lod |
I ¢ : hich the | : : I :
vhder—section2953-82 of the Revised Code.
(B) "Biological material" neans any product of a hunan body

cont ai ni ng DNA

(C "Chain of custody" neans a record or other evidence that
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tracks a subject sanple of biological material fromthe tine the
bi ol ogical material was first obtained until the tine it currently
exists inits place of storage and, in relation to a DNA sanple, a
record or other evidence that tracks the DNA sanmple fromthe tine
it was first obtained until it currently exists in its place of
storage. For purposes of this division, exanples of when

bi ol ogi cal material or a DNA sanple is first obtained include, but
are not linmted to, obtaining the material or sanple at the scene
of acrinme, froma victim froman inrwate offender, or in any

ot her manner or tine as is appropriate in the facts and

ci rcunmst ances present.

(D) "Custodial agency" neans the group or entity that has the

responsibility to maintain biological material in question

(E) "Custodian" neans the person who is the primary

representative of a custodial agency.

(F) "Eligible inwate of fender" neans an inwate of f ender who
is eligible under division (C) of section 2953.72 of the Revised
Code to request DNA testing to be conducted under sections 2953.71
to 2953.81 of the Revised Code.

(G "Exclusion" or "exclusion result" nmeans a result of DNA
testing that scientifically precludes or forecloses the subject
amate of fender as a contributor of biological material recovered
fromthe crinme scene or victimin question, in relation to the
of fense for which the inwate offender is an eligible inrate

of f ender and for which the sentence of death or prison termwas

i nposed upon the inmrateor—regardingarequestfor DNA-testing

of f ender.

(H "Extracting personnel" neans nedically approved personne
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who are enployed to physically obtain an inmate of fender's DNA
speci nen for purposes of DNA testing under sections 2953.71 to
2953. 81 er—seet+onr—2953-82 of the Revised Code.

(1) "I'nclusion” or "inclusion result” neans a result of DNA
testing that scientifically cannot exclude, or that holds
account abl e, the subject inmate offender as a contributor of
bi ol ogi cal material recovered fromthe crime scene or victimin
guestion, in relation to the offense for which the inmate of f ender
is an eligible inmate of fender and for which the sentence of death

or prison termwas inposed upon the inmrateor—regarding—areguest

theinmate of f ender

(J) "lInconclusive" or "inconclusive result" neans a result of
DNA testing that is rendered when a scientifically appropriate and

definitive DNA analysis or result, or both, cannot be deternined.

(K) "tpmete O fender" nmeans an—inmwatein—aprison a crinina
of f ender who was sentenced by a court, or by a jury and a court,

of this state.

(L) "Qutcone deterninative" neans that had the results of DNA
testing of the subject inmwate offender been presented at the trial
of the subject inamate of fender requesting DNA testing and been
found rel evant and admi ssible with respect to the fel ony offense
for which the inmate offender is an eligible inwate of f ender and
is requesting the DNA testing er—forwhich the inrateis
reguesting—theBNA-testingunder—section—2953-82 of the Revised
Code, and had those results been analyzed in the context of and
upon consideration of all available adm ssible evidence related to
the rmwates offender's case as described in division (D) of
section 2953.74 of the Revised Code, there is a strong probability

that no reasonabl e factfi nder would have found the iamrate of f ender
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guilty of that offense or, if the inmrate offender was sentenced to
death relative to that offense, would have found the ipmate

of fender guilty of the aggravating circunstance or circunmstances
the inmwate of fender was found guilty of committing and that is or

are the basis of that sentence of death.

(M "Parent sanple" neans the biological material first
obtained froma crine scene or a victimof an offense for which an
tamate of fender is an eligible ihvateor forwhich the innateis
reguesting—the PNA-testirguhrder—section—2953-82 of the Revised
Code of fender, and fromwhich a sanple will be presently taken to
do a DNA conparison to the DNA of the subject inrate of f ender
under sections 2953.71 to 2953. 81 er—seetion—2953-82 of the
Revi sed Code.

(N "Prison" has and "conmmunity control sanction" have the

sanme weaRiAg neanings as in section 2929.01 of the Revised Code.

(O "Prosecuting attorney" neans the prosecuting attorney
who, or whose office, prosecuted the case in which the subject
threte of f ender was convicted of the offense for which the iarate
offender is an eligible +arate offender and is requesting the DNA

testing er—for—which—theinmrateis—requesting—theDBNAtesti-hg
thder—section—2953-82of theRevised Code.

(P) "Prosecuting authority" means the prosecuting attorney or

the attorney general.

(Q "Reasonabl e diligence" neans a degree of diligence that
is conparable to the diligence a reasonabl e person would enploy in
searching for information regarding an inportant matter in the

person's own life.

(R) "Testing authority"” means a | aboratory at which DNA
testing will be conducted under sections 2953.71 to 2953. 81 e+
seet+on—2953-82 of the Revi sed Code.

(S) "Parole" and "post-rel ease control" have the sane
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neani ngs_as in section 2967.01 of the Revi sed Code.

(T) "Sexually oriented offense" and "child-victimoriented

of fense" have the sane neanings as in section 2950.01 of the
Revi sed Code.

Sec. 2953.72. (A) Any eligible inmate of fender who w shes to
request DNA testing under sections 2953.71 to 2953.81 of the
Revi sed Code shall submt an application for the testing to the
court of common pleas specified in section 2953.73 of the Revised
Code, on a formprescribed by the attorney general for this
pur pose. The eligible inrate of fender shall subnmit the application
in accordance with the procedures set forth in section 2953.73 of
the Revised Code. The eligible arate of fender shall specify on
the application the offense or offenses for which the inarate
of fender is an eligible iarate of fender and is requesting the DNA
testing. Along with the application, the eligible iarate of f ender
shall submit an acknow edgnent that is on a form prescribed by the
attorney general for this purpose and that is signed by the inmrate

of f ender. The acknow edgnment shall set forth all of the foll ow ng:

(1) That sections 2953.71 to 2953.81 of the Revised Code
contenpl ate applications for DNA testing of an eligible hrates
of fender at a stage of a prosecution or case after the inmrate
of f ender has been sentenced te—a—prisontermor—a-sentenceof
death, that any exclusion or inclusion result of DNA testing
rendered pursuant to those sections nay be used by a party in any
proceedi ng as described in section 2953.81 of the Revised Code,
and that all requests for any DNA testing nade at trial wll

continue to be handl ed by the prosecuting attorney in the case;

(2) That the process of conducting postconviction DNA testing
for an eligible +arate of f ender under sections 2953.71 to 2953.81
of the Revised Code begi ns when the inmate of fender subnits an
application under section 2953.73 of the Revised Code and the
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acknow edgnent described in this section;

(3) That the eligible inrate of fender nust submit the
application and acknow edgnent to the court of common pl eas that
heard the case in which the iarate of f ender was convicted of the
of fense for which the inmwate offender is an eligible of fender and
is requesting the DNA testing;

(4) That the state has established a set of criteria set
forth in section 2953. 74 of the Revised Code by which eligible
armate of fender applications for DNA testing will be screened and
that a judge of a court of common pl eas upon receipt of a properly
filed application and acconpanyi ng acknow edgnent will apply those

criteria to determ ne whether to accept or reject the application;

(5) That the results of DNA testing conducted under sections
2953. 71 to 2953.81 of the Revised Code will be provided as
described in section 2953.81 of the Revised Code to all parties in
the postconviction proceedings and will be reported to various

courts;

(6) That, if DNA testing is conducted with respect to an
+hrete of f ender under sections 2953.71 to 2953.81 of the Revised
Code, the state will not offer the inwate offender a retest if an
inclusion result is achieved relative to the testing and that, if
the state were to offer a retest after an inclusion result, the
policy would create an atnosphere in which endl ess testing could
occur and in which postconviction proceedings could be stalled for

many years

(7) That, if the court rejects an eligible irrate——s

of fender's application for DNA testing because the inrate of f ender

does not satisfy the acceptance criteria described in division
(A)(4) of this section, the court will not accept or consider

subsequent applications;

(8) That the acknow edgnent nenorializes the provisions of
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sections 2953.71 to 2953.81 of the Revised Code with respect to
the application of postconviction DNA testing to ihrrates

of fenders, that those provisions do not give any inamate of f ender
any additional constitutional right that the inmate offender did
not already have, that the court has no duty or obligation to
provi de postconviction DNA testing to inmates offenders, that the
court of conmon pleas has the sole discretion subject to an appeal
as described in this division to determ ne whether an irrate

of fender is an eligible inrate of f ender and whether an eligible
ihrate s of fender's application for DNA testing satisfies the
acceptance criteria described in division (A)(4) of this section
and whet her the application should be accepted or rejected, that
if the court of common pleas rejects an eligible inprate s

of fender's application, the inamrate offender may seek | eave of the
suprene court to appeal the rejection to that court if the inamrate
of f ender was sentenced to death for the offense for which the
tarate of fender is requesting the DNA testing and, if the inmrete
of f ender was not sentenced to death for that offense, may appeal
the rejection to the court of appeals, and that no deternination
ot herwi se made by the court of common pleas in the exercise of its
discretion regarding the eligibility of an inamate of fender or
regardi ng postconviction DNA testing under those provisions is

revi ewabl e by or appeal able to any court;

(9) That the manner in which sections 2953.71 to 2953. 81 of
the Revised Code with respect to the offering of postconviction
DNA testing to inmates offenders are carried out does not confer
any constitutional right upon any inamrate offender, that the state
has established guidelines and procedures relative to those
provi sions to ensure that they are carried out with both justice
and efficiency in mnd, and that an +amate of f ender who
participates in any phase of the mechani smcontained in those
provisions, including, but not limted to, applying for DNA

testing and being rejected, having an application for DNA testing
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accepted and not receiving the test, or having DNA testing
conduct ed and receiving unfavorable results, does not gain as a
result of the participation any constitutional right to chall enge,
or, except as provided in division (A)(8) of this section, any
right to any review or appeal of, the manner in which those

provisions are carried out;

(10) That the npbst basic aspect of sections 2953.71 to
2953.81 of the Revised Code is that, in order for DNA testing to
occur, there nust be an inmwate of f ender sanpl e agai nst which ot her
evi dence may be conpared, that, if an eligible inarate-—s offender's
application is accepted but the iamate of f ender subsequently
refuses to submit to the collection of the sanple of biologica
material fromthe +nmate of fender or hinders the state from
obtai ning a sanple of biological nmaterial fromthe iHarate
of fender, the goal of those provisions will be frustrated, and
that an +nrate s offender’'s refusal or hindrance shall cause the
court to rescind its prior acceptance of the application for DNA

testing for the inmate of fender and deny the applications

(B) The attorney general shall prescribe a formto be used to
make an application for DNA testing under division (A) of this
section and section 2953.73 of the Revised Code and a formto be
used to provide the acknow edgnent described in division (A of
this section. The fornms shall include all information described in

division (A) of this section, spaces for an +namrate offender to
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insert all information necessary to conplete the forns, including,
but not limted to, specifying the offense or offenses for which
the inwate offender is an eligible inarate offender and is
requesting the DNA testing er—for—which the inmate s requesting
the DNA-testing—under—seetion 295382 of the Revised Code, and any
other information or material the attorney general determines is
necessary or relevant. Fheforns—also—shall—beusedtorakean

: : . . . .
ReVi Sed Gede, a“d tlle attellley 99“9' al Sllall enRsu-e tllat Elley af-e
TN : I : ’ Lo nelude_all
Haferrati-on—and—spaces—necessaryfFor—that—type—of—use— The
attorney general shall distribute copies of the prescribed forns
to the departnment of rehabilitation and correction, the departnent
shal |l ensure that each prison in which iHaretes of fenders are
housed has a supply of copies of the forns, and the departnent
shall ensure that copies of the forns are provided free of charge

to any innmate of fender who requests them

(O (1) An inmete offender is eligible to request DNA testing
to be conducted under sections 2953.71 to 2953.81 of the Revised
Code only if all of the follow ng apply:

(a) The offense for which the inmate offender clains to be an
eligible itrrate offender is a felony, and the inwate of f ender was

convicted by a judge or jury of that offense.

(b) One of the follow ng applies:

(i) The inmwate of fender was sentenced to a prison term or
sentence of death for the felony described in division (C(1)(a)

of this section_ and the offender is in prison serving that prison

termor under that sentence of death, has been paroled or is on

probation regarding that felony, is under post-release contro

regarding that felony, or has been released fromthat prison term

and i s under a community control sanction regarding that felony.
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(ii) The offender was not sentenced to a prison termor

sentence of death for the felony described in division (Q(1)(a)

of this section, but was sentenced to a conmunity control sanction

for that felony and is under that community control sanction

(iii) The felony described in division (©(1)(a) of this

section was a sexually oriented offense or child-victimoriented

of fense, and the offender has a duty to conply with sections
2950. 04, 2950.041, 2950.05, and 2950.06 of the Revised Code

relative to that felony.

(2) An +nmate offender is not an eligible nwate of f ender
under division (C (1) of this section regarding any offense to

whi ch the inmrate of fender pleaded guilty or no contest.

(3) An offender is not an eliaqible offender under division

(O (1) of this section regarding any offense if the offender dies

prior to subnmtting an application for DNA testing related to that
of fense under section 2953. 73 of the Revi sed Code.

Sec. 2953.73. (A An eligible inwate off ender who wi shes to
request DNA testing to be conducted under sections 2953.71 to
2953.81 of the Revised Code shall submit an application for DNA
testing on a formprescribed by the attorney general for this
pur pose and shall submt the formto the court of conmon pleas
that sentenced the Hhrate offender for the offense for which the
threte offender is an eligible +arate offender and is requesting
DNA testing.

(B) If an eligible +hrrate offender subnmits an application for

DNA testing under division (A) of this section, upon the
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subni ssion of the application, all of the follow ng apply:

(1) The eligible inmate of fender shall serve a copy of the

application on the prosecuting attorney and the attorney general.

(2) The application shall be assigned to the judge of that
court of comon pleas who was the trial judge in the case in which
the eligible nAmrate of fender was convicted of the offense for
whi ch the Harate offender is requesting DNA testing, or, if that
judge no longer is a judge of that court, it shall be assigned
according to court rules. The judge to whomthe application is
assi gned shall decide the application. The application shal

becone part of the file in the case.

(CQ If an eligible inmate of fender subnits an application for
DNA testing under division (A) of this section, regardl ess of
whet her the inamate of fender has commenced any federal habeas
corpus proceeding relative to the case in which the inmate
of f ender was convicted of the offense for which the iarate
of fender is an eligible ihrrate offender and is requesti ng DNA
testing, any response to the application by the prosecuting
attorney or the attorney general shall be filed not |ater than
forty-five days after the date on which the eligible Frrate
of fender submits the application. The prosecuting attorney or the
attorney general, or both, nmay, but are not required to, file a
response to the application. If the prosecuting attorney or the
attorney general files a response under this division, the
prosecuting attorney or attorney general, whoever filed the
response, shall serve a copy of the response on the eligible
rarate of f ender

(D) If an eligible inrate offender subnits an application for
DNA testing under division (A of this section, the court shal
nmake the determ nation as to whether the application should be
accepted or rejected. The court shall expedite its review of the

application. The court shall nake the determ nation in accordance
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with the criteria and procedures set forth in sections 2953.74 to
2953. 81 of the Revised Code and, in making the determ nation
shal | consider the application, the supporting affidavits, and the
docunentary evidence and, in addition to those materials, shal
consider all the files and records pertaining to the proceedi ngs
agai nst the applicant, including, but not Iimted to, the
indictnment, the court's journal entries, the journalized records
of the clerk of the court, and the court reporter's transcript and
all responses to the application filed under division (C of this
section by a prosecuting attorney or the attorney general, unless
the application and the files and records show the applicant is
not entitled to DNA testing, in which case the application may be
deni ed. The court is not required to conduct an evidentiary
hearing in conducting its review of, and in making its
determination as to whether to accept or reject, the application
Upon making its deternination, the court shall enter a judgnent
and order that either accepts or rejects the application and that
i ncludes within the judgnment and order the reasons for the
acceptance or rejection as applied to the criteria and procedures
set forth in sections 2953.71 to 2953.81 of the Revised Code. The
court shall send a copy of the judgment and order to the eligible
tamate of fender who filed it, the prosecuting attorney, and the

attorney general.

(E) A judgnent and order of a court entered under division
(D) of this section is appeal able only as provided in this
division. If an eligible inrate of fender subnits an application
for DNA testing under section 2953.73 of the Revised Code and the
court of conmon pleas rejects the application under division (D)

of this section, one of the follow ng applies:

(1) If the inamate of fender was sentenced to death for the
of fense for which the inwate offender clains to be an eligible

iarate of fender and is requesting DNA testing, the iarate of f ender
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may seek | eave of the suprene court to appeal the rejection to the
suprene court. Courts of appeals do not have jurisdiction to
review any rejection if the inmate of fender was sentenced to death
for the offense for which the iamate of fender clains to be an
eligible iarate offender and is requesting DNA testing.

(2) If the hrrate of f ender was not sentenced to death for the
of fense for which the namate offender clainms to be an eligible
amate of fender and is requesting DNA testing, the rejection is a
fi nal appeal abl e order, and the inmate of fender nmay appeal it to
the court of appeals of the district in which is |ocated that

court of conmon pl eas.

(F) Notw t hstandi ng any provision of |aw regarding fees and
costs, no filing fee shall be required of, and no court costs
shal | be assessed against, an eligible offender who is indigent

and who subnmits an application under this section.

(G If a court rejects an eligible invate—s offender's
application for DNA testing under division (D) of this section,
unl ess the rejection is overturned on appeal, no court shall
require the state to adnminister a DNA test under sections 2953.71
to 2953.81 of the Revised Code on the eligible irrate of f ender

Sec. 2953.74. (A If an eligible inmate of fender submits an
application for DNA testing under section 2953.73 of the Revised
Code and a prior definitive DNA test has been conducted regarding
the sanme biol ogical evidence that the inmwate of f ender seeks to
have tested, the court shall reject the inwate-s offender's
application. If an eligible inrate offender files an application
for DNA testing and a prior inconclusive DNA test has been
conduct ed regardi ng the sane biol ogical evidence that the inmrate
of f ender seeks to have tested, the court shall reviewthe
application and has the discretion, on a case-by-case basis, to

ei ther accept or reject the application. The court may direct a
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testing authority to provide the court with information that the
court may use in determning whether prior DNA test results were
definitive or inconclusive and whether to accept or reject an
application in relation to which there were prior inconclusive DNA

test results.

(B) If an eligible +arate offender submts an application for
DNA testing under section 2953.73 of the Revised Code, the court

may accept the application only if one of the follow ng appli es:

(1) The inmwate of fender did not have a DNA test taken at the
trial stage in the case in which the inmate of fender was convicted
of the offense for which the irrate of fender is an eligible inrate
of fender and is requesting the DNA testing regardi ng the sane
bi ol ogi cal evidence that the irrate of f ender seeks to have tested,
t he inmate of f ender shows that DNA excl usi on when analyzed in the
context of and upon consideration of all available adm ssible
evi dence related to the subject inmate-s offender's case as
described in division (D) of this section would have been outcone
determinative at that trial stage in that case, and, at the tine
of the trial stage in that case, DNA testing was not generally
accepted, the results of DNA testing were not generally adm ssible

in evidence, or DNA testing was not yet avail abl e.

(2) The inmate of fender had a DNA test taken at the trial
stage in the case in which the inmate of fender was convicted of
the offense for which the inrate offender is an eligible ihrrate
of fender and is requesting the DNA testing regarding the sane
bi ol ogi cal evidence that the inrmate of f ender seeks to have tested,
the test was not a prior definitive DNA test that is subject to
division (A) of this section, and the inmate of fender shows that
DNA excl usi on when anal yzed in the context of and upon
consideration of all avail able adm ssible evidence related to the
subj ect inamate-s offender's case as described in division (D) of

this section woul d have been outcone determ native at the trial
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stage in that case.

(O If an eligible inmate of fender subnits an application for
DNA testing under section 2953.73 of the Revised Code, the court

may accept the application only if all of the foll owing apply:

(1) The court determ nes pursuant to section 2953.75 of the
Revi sed Code that biological material was collected fromthe crine
scene or the victimof the offense for which the inarate of f ender
is an eligible inmate of fender and is requesting the DNA testing
and that the parent sanple of that biological nmaterial against
which a sanple fromthe innrate of fender can be conpared stil

exists at that point in tinme.

(2) The testing authority determines all of the foll ow ng
pursuant to section 2953.76 of the Revised Code regarding the
parent sanple of the biological material described in division
(O (1) of this section

(a) The parent sanple of the biological naterial so collected
contains scientifically sufficient material to extract a test

sanpl e.

(b) The parent sanple of the biological material so collected
is not so mnute or fragile as to risk destruction of the parent
sanpl e by the extraction described in division (C(2)(a) of this
section; provided that the court nmay deternmine in its discretion
on a case-by-case basis, that, even if the parent sanple of the
bi ol ogical material so collected is so mnute or fragile as to
ri sk destruction of the parent sanple by the extraction, the
application should not be rejected solely on the basis of that

risk.

(c) The parent sanple of the biological nmaterial so collected
has not degraded or been contam nated to the extent that it has
becone scientifically unsuitable for testing, and the parent

sanpl e otherw se has been preserved, and remains, in a condition
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that is scientifically suitable for testing.

(3) The court deternines that, at the trial stage in the case
in which the +rrate of f ender was convicted of the offense for
whi ch the inmrate offender is an eligible inprate of fender and is
requesting the DNA testing, the identity of the person who

commtted the of fense was an i ssue.

(4) The court determ nes that one or nore of the defense
theories asserted by the inwate offender at the trial stage in the
case described in division (C(3) of this section or in a retrial
of that case in a court of this state was of such a nature that,
if DNA testing is conducted and an exclusion result is obtained,

the exclusion result will be outcone determ native.

(5) The court determines that, if DNA testing is conducted
and an exclusion result is obtained, the results of the testing

will be outcone determ native regardi ng that iarate of fender.

(6) The court determ nes pursuant to section 2953.76 of the
Revi sed Code fromthe chain of custody of the parent sanple of the
bi ol ogical material to be tested and of any test sanple extracted
fromthe parent sanple, and fromthe totality of circunstances
i nvol ved, that the parent sanple and the extracted test sanple are
the sanme sanple as collected and that there is no reason to
believe that they have been out of state custody or have been

tanpered with or contani nated since they were coll ected.

(D) If an eligible inmate of fender subnits an application for
DNA testing under section 2953.73 of the Revised Code, the court,
in determ ni ng whet her the "outconme determ native" criterion
described in divisions (B)(1) and (2) of this section has been
sati sfied, shall consider all avail able adm ssi bl e evi dence

related to the subject Harate s offender's case.

(E) If an eligible inmate of fender subnits an application for
DNA testing under section 2953.73 of the Revised Code and the
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court accepts the application, the eligible iarate of fender may
request the court to order, or the court onits own initiative my
order, the bureau of crimnal identification and investigation to
conpare the results of DNA testing of biological material from an
uni dentified person other than the irmate of f ender that was
obtained fromthe crinme scene or froma victimof the offense for
whi ch the iHarate of fender has been approved for DNA testing to the
conbi ned DNA i ndex system mai ntai ned by the federal bureau of

i nvesti gati on.

If the bureau, upon conparing the test results to the
conbi ned DNA i ndex system determnes the identity of the person
who is the contributor of the biological material, the bureau
shall provide that information to the court that accepted the
application, the inmwate offender, and the prosecuting attorney.
The +nmrate offender or the state nmay use the information for any

| awf ul pur pose.

If the bureau, upon conparing the test results to the
conbi ned DNA i ndex system is unable to determne the identity of
the person who is the contributor of the biological material, the
bureau may conpare the test results to other previously obtained
and acceptable DNA test results of any person whose identity is
known other than the eligible inrate offender. If the bureau, upon
conmparing the test results to the DNA test results of any person
whose identity is known, determ nes that the person whose identity
is known is the contributor of the biological material, the bureau
shal|l provide that information to the court that accepted the
application, the inmate of fender, and the prosecuting attorney.
The inrate offender or the state may use the information for any

| awf ul purpose.

Sec. 2953.75. (A If an eligible inwate of fender submits an
application for DNA testing under section 2953.73 of the Revised
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Code, the court shall require the prosecuting attorney to use
reasonabl e diligence to determ ne whether biological nmaterial was
collected fromthe crine scene or victimof the offense for which
the inmwate offender is an eligible iarate offender and is
requesting the DNA testing agai nst which a sanple fromthe inrrate
of f ender can be conpared and whether the parent sanple of that

bi ol ogical material still exists at that point in time. In using
reasonabl e diligence to nmake those determ nations, the prosecuting
attorney shall rely upon all relevant sources, including, but not

limted to, all of the foll ow ng:

(1) Al prosecuting authorities in the case in which the
trrate of f ender was convicted of the offense for which the inrate
of fender is an eligible +arate offender and is requesting the DNA
testing and in the appeals of, and postconviction proceedi ngs

related to, that case;

(2) Al law enforcenent authorities involved in the
i nvestigation of the offense for which the inmate of fender is an
eligible offender and is requesting the DNA testing;

(3) Al custodial agencies involved at any time with the

bi ol ogi cal material in question;

(4) The custodian of all custodial agencies described in

division (A)(3) of this section;

(5) Al crime |aboratories involved at any tinme with the

bi ol ogi cal material in question;
(6) Al other reasonabl e sources.

(B) The prosecuting attorney shall prepare a report that
contains the prosecuting attorney's determ nati ons made under
division (A) of this section and shall file a copy of the report
with the court and provide a copy to the eligible iarate of f ender

and the attorney general.

Page 56

1704
1705
1706
1707
1708
1709
1710
1711
1712
1713

1714
1715
1716
1717
1718

1719
1720
1721

1722
1723

1724
1725

1726
1727

1728

1729
1730
1731
1732
1733



H. B. No. 99
As Introduced

Sec. 2953.76. If an eligible innrate of fender subnits an
application for DNA testing under section 2953.73 of the Revised
Code, the court shall require the prosecuting attorney to consult
with the testing authority and to prepare findings regarding the
quantity and quality of the parent sanple of the biologica
material collected fromthe crinme scene or victimof the offense
for which the inamate offender is an eligible inrrate of fender and
is requesting the DNA testing and that is to be tested, and of the
chain of custody and reliability regarding that parent sanple, as

foll ows:

(A) The testing authority shall determ ne whether there is a
scientifically sufficient quantity of the parent sanple to test
and whether the parent sanple is so minute or fragile that there
is a substantial risk that the parent sanple could be destroyed in
testing. The testing authority nmay determine that there is not a
sufficient quantity to test in order to preserve the state's
ability to present in the future the original evidence presented
at trial, if another trial is required. Upon nmaking its
determ nation under this division, the testing authority shal
prepare a witten docunment that contains its determ nation and the
reasoni ng and rationale for that deternination and shall provide a
copy to the court, the eligible inarate offender, the prosecuting
attorney, and the attorney general. The court nay determne inits
di scretion, on a case-by-case basis, that, even if the parent
sanpl e of the biological material so collected is so minute or
fragile as to risk destruction of the parent sanple by the
extraction, the application should not be rejected solely on the

basis of that risk.

(B) The testing authority shall determ ne whether the parent
sanpl e has degraded or been contaninated to the extent that it has
becone scientifically unsuitable for testing and whether the

parent sanpl e otherwi se has been preserved, and remains, in a
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condition that is suitable for testing. Upon nmaking its

determ nation under this division, the testing authority shall
prepare a witten docunment that contains its determ nation and the
reasoning and rationale for that determ nation and shall provide a
copy to the court, the eligible inrate offender, the prosecuting

attorney, and the attorney general.

(C The court shall determne, fromthe chain of custody of
the parent sanple of the biological material to be tested and of
any test sanple extracted fromthe parent sanple and fromthe
totality of circunstances involved, whether the parent sanple and
the extracted test sanple are the sane sanple as collected and
whet her there is any reason to believe that they have been out of
state custody or have been tanmpered with or contam nated since
they were collected. Upon nmaking its determ nation under this
di vision, the court shall prepare and retain a witten docunent
that contains its determnation and the reasoning and rationale

for that determ nation

Sec. 2953.77. (A If an eligible inrate of fender submits an
application for DNA testing under section 2953.73 of the Revised
Code and if the application is accepted and DNA testing is to be
performed, the court shall require that the chain of custody
remain intact and that all of the applicable follow ng precautions
are satisfied to ensure that the parent sanple of the biol ogical
material collected fromthe crine scene or the victimof the
of fense for which the inwate offender is an eligible iarate
of f ender and requested the DNA testing, and the test sanple of the
parent sanple that is extracted and actually is to be tested, are

not contam nated during transport or the testing process:

(1) The court shall require that the chain of custody be
mai nt ai ned and docunented relative to the parent sanple and the

test sanple actually to be tested between the tinme they are
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renoved fromtheir place of storage or the tinme of their

extraction to the tine at which the DNA testing will be perforned.

(2) The court, the testing authority, and the | aw enforcenent
and prosecutorial personnel involved in the process, or any
combi nati on of those entities and persons, shall coordinate the
transport of the parent sanple and the test sanple actually to be
tested between their place of storage and the place where the DNA
testing will be perfornmed, and the court and testing authority

shal | document the transport procedures so used.

(3) The testing authority shall determ ne and docunent the
custodi an of the parent sanple and the test sanple actually to be

tested after they are in the possession of the testing authority.

(4) The testing authority shall maintain and preserve the
parent sanple and the test sanple actually to be tested after they
are in the possession of the testing authority and shall docunent

the mai ntenance and preservation procedures used.

(5) After the DNA testing, the court, the testing authority,
and the original custodial agency of the parent sanple, or any
conbi nation of those entities, shall coordinate the return of the
remai ni ng parent sanple back to its place of storage with the
original custodial agency or to any other place deternmned in
accordance with this division and section 2953.81 of the Revised
Code. The court shall deternmine, in consultation with the testing
authority, the custodial agency to maintain any newy created,
extracted, or collected DNA material resulting fromthe testing.
The court and testing authority shall docunment the return
procedures for original materials and for any newy created,
extracted, or collected DNA material resulting fromthe testing,
and al so the custodi al agency to which those materials should be

t aken.

(B) A court or testing authority shall provide the
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docunent ati on required under division (A of this section in

witing and shall maintain that docunentation.

Sec. 2953.78. (A If an eligible inrate of fender submits an
application for DNA testing under section 2953.73 of the Revised
Code and if the application is accepted and DNA testing is to be
perforned, the court shall select the testing authority to be used
for the testing. A court shall not select or use a testing
authority for DNA testing unless the attorney general approves or
desi gnates the testing authority pursuant to division (C) of this
section and unless the testing authority satisfies the criteria
set forth in section 2953.80 of the Revised Code.

(B) If a court selects a testing authority pursuant to
division (A) of this section and the eligible {nmrate of fender for
whomthe test is to be perfornmed objects to the use of the
sel ected testing authority, the court shall rescind its prior
acceptance of the application for DNA testing for the inmate
of f ender and deny the application. An objection as described in
this division, and the resulting rescission and denial, do not
preclude a court fromaccepting in the court's discretion, a
subsequent application by the sane eligible iarate of f ender
requesti ng DNA testing.

(C The attorney general shall approve or designate testing
authorities that may be selected and used to conduct DNA testing,
shall prepare a list of the approved or designated testing
authorities, and shall provide copies of the list to all courts of
common pleas. The attorney general shall update the list as
appropriate to reflect changes in the approved or designated
testing authorities and shall provide copies of the updated |i st
to all courts of commobn pleas. The attorney general shall not
approve or designhate a testing authority under this division

unl ess the testing authority satisfies the criteria set forth in
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section 2953.80 of the Revised Code. A testing authority that is
equi pped to handl e advanced DNA testing nmay be approved or
desi gnated under this division, provided it satisfies the criteria

set forth in that section.

(D) The attorney general's approval or designation of testing
authorities under division (C) of this section, and the selection
and use of any approved or designated testing authority, do not
afford an inrate of fender any right to subsequently chall enge the
approval , designation, selection, or use, and an inamate of f ender
may not appeal to any court the approval, designation, selection,

or use of a testing authority.

Sec. 2953.79. (A If an eligible inrate of fender submits an
application for DNA testing under section 2953.73 of the Revised
Code and if the application is accepted and DNA testing is to be
perfornmed, a sanple of biological naterial shall be obtained from
the inmete offender in accordance with this section, to be
conmpared with the parent sanple of biological naterial collected
fromthe crine scene or the victimof the offense for which the
thrrvete offender is an eligible +arate offender and requested the
DNA testing. The inmate s offender's filing of the application
constitutes the iammte-s offender's consent to the obtaining of
the sanple of biological material fromthe irrate of fender. The
testing authority shall obtain the sanple of biological naterial
fromthe iarate of fender in accordance with nedically accepted

procedur es.

(B) If DNA testing is to be perforned for an ihrate of f ender
as described in division (A) of this section, the court shal
require the state to coordinate with the departnent of

rehabilitation and correction or the other state agency or entity

of local government with custody of the offender, whichever is

applicable, as to the tinme and place at which the sanple of
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bi ol ogical material will be obtained fromthe inmrate of fender. Fhe

If the offender is in prison or is in custody in another facility

at the tinme the DNA testing is to be perforned, the sanple of

bi ol ogi cal material shall be obtained fromthe inrate of f ender at
the facility in which the +prrate offender is housed, and the

department of rehabilitation and correction or the other state

agency or entity of |ocal governnent with custody of the offender

whi chever is applicable, shall make the ipmate of f ender avail abl e

at the specified time. The court shall require the state to
provide notice to the inmate offender and to the ihrate s
of fender's counsel of the date on which, and the tinme and pl ace at

whi ch, the sanple will be so obtained.

The court also shall require the state to coordinate with the
testing authority regarding the obtaining of the sanple fromthe

arate of f ender

(O(1) If DNA testing is to be perfornmed for an inmate
of fender as described in division (A of this section, and the
thrvete offender refuses to submit to the collection of the sanple
of biological material fromthe inmrate of fender or hinders the
state from obtaining a sanple of biological material fromthe
+arate of fender, the court shall rescind its prior acceptance of
the application for DNA testing for the inmate offender and deny

the application.
(2) For purposes of division (C (1) of this section:

(a) An inmetes offender's "refusal to submit to the
collection of a sanple of biological material fromthe inrrate
of fender" includes, but is not limted to, the iArate-s offender's
rejection of the physical manner in which a sanple of the ihrate-s

offender's biological material is to be taken.

(b) An inmete-s offender's "hindrance of the state in
obtai ning a sanple of biological material fromthe inarate
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of fender" includes, but is not limted to, the inmate of f ender
bei ng physically or verbally uncooperative or antagonistic in the

taki ng of a sanple of the inrate s offender's biological mteri al

(D) The extracting personnel shall make the determ nation as
to whether an eligible rrate offender for whom DNA testing is to
be performed is refusing to submit to the collection of a sanmple
of biological material fromthe +nwate offender or is hindering
the state fromobtaining a sanple of biological material fromthe
thrvete of fender at the tinme and date of the schedul ed collection
of the sanple. If the extracting personnel determ ne that an
thrate of fender is refusing to subnit to the collection of a
sanple or is hindering the state fromobtaining a sanple, the
extracting personnel shall docunent in witing the conditions that
constitute the refusal or hindrance, maintain the docunentation,
and notify the court of the inmates offender's refusal or

hi ndr ance.

Sec. 2953.81. If an eligible offender submits an application
for DNA testing under section 2953.73 of the Revised Code and if
DNA testing is perforned based on that application, upon

conpletion of the testing, all of the follow ng apply:

(A) The court or a designee of the court shall require the
state to maintain the results of the testing and to nmaintain and
preserve both the parent sanple of the biological material used
and the innate of fender sanple of the biological material used.
The testing authority nay be designated as the person to maintain
the results of the testing or to maintain and preserve sone or all
of the sanples, or both. The results of the testing remain state's
evi dence. The sanples shall be preserved during the entire period
of time for which the +rmwate offender is inprisoned or confined
relative to the prsentermor sentence ef—death in question anrd-

e 4] : : ho i : | und
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sepntence—of death, is on parole or probation relative to that

sentence, is under post-release control or a conmunity contro

sanction relative to that sentence, or has a duty to conply with
sections 2950.04., 2950.041, 2950.05, and 2950.06 of the Revised

Code relative to that sentence. Additionally, if the prison term

or _confinenent under the sentence in question expires, if the

sentence in question is a sentence of death and the offender is

executed, or if the parole or probation period, the period of

post-rel ease control, the community control sanction, or the duty
to conply with sections 2950. 04, 2950.041, 2950.05, and 2950. 06 of

the Revised Code under the sentence in gquestion ends, the sanples

shall be preserved for a reasonable period of tinme of not |ess

than twenty-four nonths after the termor confinenent expires e+,

the amate offender is executed, or the parole or probation

peri od, the period of post-release control, the community control

sanction, or the duty to conply with sections 2950.04, 2950.041,
2950. 05, and 2950.06 of the Revised Code ends., whichever is
applicable. The court shall determ ne the period of time that is

reasonabl e for purposes of this division, provided that the period
shall not be | ess than twenty-four nonths after the termor

confinement expires e+, the inamate offender is executed, or the

parol e or probation period, the period of post-rel ease control,

the community control sanction, or the duty to conply with
sections 2950. 04, 2950.041, 2950.05, and 2950.06 of the Revised

Code ends, whi chever is applicable.

(B) The results of the testing are a public record.

(C) The court or the testing authority shall provide a copy
of the results of the testing to the prosecuting attorney, the

attorney general, and the subject rnArate of f ender.

(D) If the postconviction proceeding in question is pending
at that tine in a court of this state, the court of comon pleas

that deci ded the DNA application or the testing authority shal
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provide a copy of the results of the testing to any court of this
state, and, if it is pending in a federal court, the court of
common pleas that decided the DNA application or the testing
authority shall provide a copy of the results of the testing to

that federal court.

(E) The testing authority shall provide a copy of the results
of the testing to the court of common pl eas that decided the DNA

appl i cati on.

(F) The inmwate offender or the state may enter the results of

the testing into any proceeding.

Sec. 2953.83. In any court proceedi ng under sections 2953.71
to 295382 2953.81 of the Revised Code, the Rules of Crimna
Procedure apply, except to the extent that sections 2953.71 to
295382 2953.81 of the Revised Code provide a different procedure
or to the extent that the Rules would by their nature be clearly

i nappl i cabl e.

Sec. 2953.84. The provisions of sections 2953.71 to 295382
2953. 81 of the Revised Code by which an inwate of f ender nmay obtain
postconvicti on DNA testing are not the exclusive neans by which an
inrate of f ender may obtain postconviction DNA testing, and the
provi sions of those sections do not linmt or affect any other
means by whi ch an inmrete of fender nay obtain postconviction DNA

testing.

Section 2. That existing sections 109.573, 2901.07, 2953. 21,
2953. 23, 2953.71, 2953.72, 2953.73, 2953.74, 2953.75, 2953.76,
2953. 77, 2953.78, 2953.79, 2953.81, 2953.83, and 2953.84 and
section 2953.82 of the Revised Code are hereby repeal ed.
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