As Introduced

128th General Assembly
Regular Session S. B. No. 163
2009-2010

Senator Miller, R.

Cosponsors: Senators Miller, D., Sawyer, Strahorn, Smith

A BILL

To anend section 3901.21 of the Revised Code to
prohibit an insurer's use of a credit score,
credit history, or credit report in fixing a
premumrate for, or the terns and conditions of,
an i nsurance policy, or in determ ning whether to

i ssue, continue, or renew an insurance policy.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3901.21 of the Revised Code be

amended to read as foll ows:

Sec. 3901.21. The follow ng are hereby defined as unfair and

deceptive acts or practices in the business of insurance:

(A) Making, issuing, circulating, or causing or pernitting to
be made, issued, or circulated, or preparing with intent to so
use, any estimate, illustration, circular, or statenent
nm srepresenting the terns of any policy issued or to be issued or
the benefits or advantages prom sed thereby or the dividends or
share of the surplus to be received thereon, or making any fal se
or msleading statements as to the dividends or share of surplus
previously paid on sinilar policies, or naking any m sl eadi ng

representati on or any misrepresentation as to the financial
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condition of any insurer as shown by the |ast preceding verified
statenent made by it to the insurance departnment of this state, or
as to the legal reserve systemupon which any life insurer
operates, or using any nane or title of any policy or class of
policies misrepresenting the true nature thereof, or naking any

nm srepresentation or inconplete conparison to any person for the
pur pose of inducing or tending to induce such person to purchase,

anend, |apse, forfeit, change, or surrender insurance.

Any witten statenent concerning the premiuns for a policy
which refers to the net cost after credit for an assuned divi dend,
wi t hout an accurate witten statement of the gross premniuns, cash
val ues, and divi dends based on the insurer's current dividend
scal e, which are used to conpute the net cost for such policy, and
a prom nent warning that the rate of dividend is not guaranteed,

is a msrepresentation for the purposes of this division.

(B) Making, publishing, dissem nating, circulating, or
pl aci ng before the public or causing, directly or indirectly, to
be made, published, dissenm nated, circul ated, or placed before the
public, in a newspaper, magazi ne, or other publication, or in the
formof a notice, circular, panphlet, letter, or poster, or over
any radio station, or in any other way, or preparing with intent
to so use, an advertisenment, announcenent, or statenent containing
any assertion, representation, or statenent, with respect to the
busi ness of insurance or with respect to any person in the conduct
of the person's insurance business, which is untrue, deceptive, or

m sl eadi ng.

(© Making, publishing, dissem nating, or circulating,
directly or indirectly, or aiding, abetting, or encouraging the
meki ng, publishing, dissemnating, or circulating, or preparing
with intent to so use, any statenent, panphlet, circular, article,
or literature, which is false as to the financial condition of an

insurer and which is calculated to injure any person engaged in

Page 2

20
21
22
23
24
25
26
27

28
29
30
31
32
33
34

35
36
37
38
39
40
41
42
43
44
45

46
47
48
49
50
51



S. B. No. 163
As Introduced

t he busi ness of insurance.

(D Filing with any supervisory or other public official, or
nmaki ng, publishing, dissem nating, circulating, or delivering to
any person, or placing before the public, or causing directly or
indirectly to be made, published, dissem nated, circul ated,
delivered to any person, or placed before the public, any fal se

statenent of financial condition of an insurer.

Maki ng any false entry in any book, report, or statenent of
any insurer with intent to deceive any agent or examiner |awfully
appointed to examne into its condition or into any of its
affairs, or any public official to whom such insurer is required
by law to report, or who has authority by law to examne into its
condition or into any of its affairs, or, with like intent,
willfully omtting to nake a true entry of any naterial fact
pertaining to the business of such insurer in any book, report, or
statenent of such insurer, or nutilating, destroying, suppressing,

wi t hhol di ng, or concealing any of its records.

(E) Issuing or delivering or permtting agents, officers, or
enpl oyees to issue or deliver agency conpany stock or other
capital stock or benefit certificates or shares in any conmon-| aw
corporation or securities or any special or advisory board
contracts or other contracts of any kind pronising returns and

profits as an inducenent to insurance.

(F) Making or pernmitting any unfair discrimnation anong
i ndi viduals of the sane class and equal expectation of life in the
rates charged for any contract of life insurance or of life
annuity or in the dividends or other benefits payabl e thereon, or

in any other of the terns and conditions of such contract.

(G (1) Except as otherw se expressly provided by | aw,
knowi ngly pernmitting or offering to nake or nmaking any contract of

life insurance, life annuity or accident and health insurance, or
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agreenent as to such contract other than as plainly expressed in
the contract issued thereon, or paying or allow ng, or giving or
offering to pay, allow, or give, directly or indirectly, as

i nducenent to such insurance, or annuity, any rebate of preniuns
payabl e on the contract, or any special favor or advantage in the
di vi dends or other benefits thereon, or any val uabl e consideration
or i nducenent whatever not specified in the contract; or giving,
or selling, or purchasing, or offering to give, sell, or purchase,
as inducenment to such insurance or annuity or in connection
therewith, any stocks, bonds, or other securities, or other
obligations of any insurance conpany or other corporation,

associ ation, or partnership, or any dividends or profits accrued
thereon, or anything of val ue whatsoever not specified in the

contract.

(2) Nothing in division (F) or division (G(1) of this
section shall be construed as prohibiting any of the foll ow ng
practices: (a) in the case of any contract of life insurance or
life annuity, paying bonuses to policyhol ders or otherw se abating
their premiuns in whole or in part out of surplus accumul ated from
nonpartici pating i nsurance, provided that any such bonuses or
abat ement of prem uns shall be fair and equitable to policyhol ders
and for the best interests of the conpany and its policyhol ders;
(b) in the case of life insurance policies issued on the
i ndustrial debit plan, naking allowance to policyhol ders who have
continuously for a specified period made prem um paynents directly
to an office of the insurer in an anount which fairly represents
the saving in collection expenses; (c) readjustnent of the rate of
premiumfor a group insurance policy based on the | oss or expense
experience thereunder, at the end of the first or any subsequent
policy year of insurance thereunder, which may be made retroactive

only for such policy year

(H Making, issuing, circulating, or causing or permtting to
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be made, issued, or circulated, or preparing with intent to so
use, any statenent to the effect that a policy of life insurance
is, is the equivalent of, or represents shares of capital stock or
any rights or options to subscribe for or otherw se acquire any
such shares in the life insurance conpany issuing that policy or

any ot her conpany.

(1) Making, issuing, circulating, or causing or permtting to
be made, issued or circulated, or preparing with intent to so
i ssue, any statenent to the effect that paynents to a policyhol der
of the principal anmbunts of a pure endowrent are other than
paynments of a specific benefit for which specific preniunms have

been paid.

(J) Making, issuing, circulating, or causing or permtting to
be nade, issued, or circulated, or preparing with intent to so
use, any statenent to the effect that any insurance conpany was
required to change a policy formor related material to conply
with Title XXXI X of the Revised Code or any regul ation of the
superintendent of insurance, for the purpose of inducing or
i ntending to i nduce any policyhol der or prospective policyhol der
to purchase, anend, |apse, forfeit, change, or surrender

i nsurance.
(K) Aiding or abetting another to violate this section.

(L) Refusing to issue any policy of insurance, or canceling
or declining to renew such policy because of the sex or marital
status of the applicant, prospective insured, insured, or

pol i cyhol der.

(M) Making or permitting any unfair discrimnation between
i ndi vidual s of the sane class and of essentially the sane hazard
in the anobunt of premum policy fees, or rates charged for any
policy or contract of insurance, other than life insurance, or in

the benefits payabl e thereunder, or in underwiting standards and
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practices or eligibility requirenments, or in any of the terns or

condi tions of such contract, or in any other manner whatever.

(2) Considering an individual's credit score, credit report,

or credit history in determning a premum policy fee, or rate

charged for, in setting the coverage provided by, benefits payabl e

under, or other terns and conditions of, or in refusing to issue,

canceling, or refusing to renew, any policy or contract of

i nsur ance.

For purposes of division (M(2) of this section, "credit

n 1

score," "credit report," and "credit history" nean any witten

oral, or other comnuni cation of any information bearing on a

consuner's creditwrthiness, credit standing. or credit capacity.

(N Refusing to nmake avail able disability incone insurance
sol el y because the applicant's principal occupation is that of

managi ng a househol d.

(O Refusing, when offering maternity benefits under any
i ndi vi dual or group sickness and acci dent insurance policy, to
make maternity benefits available to the policyholder for the
i ndi vidual or individuals to be covered under any conparabl e
policy to be issued for delivery in this state, including famly
nmenbers if the policy otherw se provides coverage for famly
menbers. Nothing in this division shall be construed to prohibit
an insurer frominposing a reasonable waiting period for such
benefits under an individual sickness and accident insurance
policy issued to an individual who is not a federally eligible
i ndi vidual or a nonenpl oyer-rel ated group sickness and acci dent
i nsurance policy, but in no event shall such waiting period exceed

two hundred seventy days.

For purposes of division (O of this section, "federally
eligible individual" means an eligible individual as defined in 45
C. F.R 148.103.
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(P) Using, or permtting to be used, a pattern settlenent as
the basis of any offer of settlenent. As used in this division,
"pattern settlenment"” neans a nethod by which liability is
routinely inputed to a claimant w thout an investigation of the
particul ar occurrence upon which the claimis based and by using a
predeterm ned fornula for the assignnment of liability arising out
of occurrences of a simlar nature. Nothing in this division shal
be construed to prohibit an insurer fromdetermning a clainmant's
liability by applying fornulas or guidelines to the facts and
ci rcunmst ances di sclosed by the insurer's investigation of the

particul ar occurrence upon which a claimis based.

(Q Refusing to insure, or refusing to continue to insure, or
[imting the anpbunt, extent, or kind of life or sickness and
acci dent insurance or annuity coverage available to an individual,
or charging an individual a different rate for the sanme coverage
sol ely because of blindness or partial blindness. Wth respect to
all other conditions, including the underlying cause of blindness
or partial blindness, persons who are blind or partially blind
shall be subject to the sane standards of sound actuaria
princi ples or actual or reasonably anticipated actuari al
experience as are sighted persons. Refusal to insure includes, but
is not linmted to, denial by an insurer of disability insurance
coverage on the grounds that the policy defines "disability" as
bei ng presuned in the event that the eyesight of the insured is
| ost. However, an insurer may exclude from coverage disabilities
consi sting solely of blindness or partial blindness when such
conditions existed at the tinme the policy was issued. To the
extent that the provisions of this division may appear to conflict
Wi th any provision of section 3999.16 of the Revised Code, this

di vi sion appli es.

(R(1) Directly or indirectly offering to sell, selling, or

delivering, issuing for delivery, renewing, or using or otherw se
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mar keting any policy of insurance or insurance product in
connection with or in any way related to the grant of a student

| oan guaranteed in whole or in part by an agency or comi ssion of
this state or the United States, except insurance that is required
under federal or state |law as a condition for obtaining such a

| oan and the premumfor which is included in the fees and charges
applicable to the loan; or, in the case of an insurer or insurance
agent, knowingly permtting any |ender making such | oans to engage
in such acts or practices in connection with the insurer's or

agent's insurance busi ness.

(2) Except in the case of a violation of division (G of this
section, division (R (1) of this section does not apply to either

of the follow ng:

(a) Acts or practices of an insurer, its agents,
representatives, or enployees in connection with the grant of a
guar ant eed student loan to its insured or the insured s spouse or
dependent children where such acts or practices take place nore

than ninety days after the effective date of the insurance;

(b) Acts or practices of an insurer, its agents,
representatives, or enployees in connection with the solicitation
processi ng, or issuance of an insurance policy or product covering
the student |oan borrower or the borrower's spouse or dependent
children, where such acts or practices take place nore than one
hundred ei ghty days after the date on which the borrower is

notified that the student | oan was approved.

(S) Denying coverage, under any health insurance or health
care policy, contract, or plan providing fam |y coverage, to any
natural or adopted child of the named insured or subscriber solely
on the basis that the child does not reside in the household of

t he naned i nsured or subscri ber

(T)(1) Using any underwiting standard or engaging in any
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other act or practice that, directly or indirectly, due solely to
any health status-related factor in relation to one or nore

i ndi vidual s, does either of the follow ng:

(a) Terminates or fails to renew an existing individual
policy, contract, or plan of health benefits, or a health benefit
pl an i ssued to an enployer, for which an individual would

ot herwi se be eligible;

(b) Wth respect to a health benefit plan issued to an
enpl oyer, excludes or causes the exclusion of an individual from
coverage under an existing enployer-provided policy, contract, or

pl an of health benefits.

(2) The superintendent of insurance nay adopt rules in
accordance with Chapter 119. of the Revised Code for purposes of

i mpl enenting division (T)(1) of this section.

(3) For purposes of division (T)(1) of this section, "health

status-rel ated factor" nmeans any of the foll ow ng:
(a) Health status;

(b) Medical condition, including both physical and nental

i Il nesses;
(c) dains experience;
(d) Receipt of health care;
(e) Medical history;
(f) Genetic information;

(g) Evidence of insurability, including conditions arising

out of acts of domestic viol ence;
(h) Disability.

(U Wth respect to a health benefit plan issued to a small
enpl oyer, as those ternms are defined in section 3924.01 of the

Revi sed Code, negligently or willfully placing coverage for
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adverse risks with a certain carrier, as defined in section
3924. 01 of the Revised Code.

(V) Using any program schene, device, or other unfair act or
practice that, directly or indirectly, causes or results in the
pl aci ng of coverage for adverse risks with another carrier, as
defined in section 3924. 01 of the Revised Code.

(W Failing to conmply with section 3923.23, 3923. 231,
3923. 232, 3923.233, or 3923.234 of the Revised Code by engaging in

any unfair, discrimnatory reinbursenent practice

(X) Intentionally establishing an unfair prem umfor, or
nm srepresenting the cost of, any insurance policy financed under a

prem um fi nance agreenment of an insurance prem um finance conpany.

(Y)(1)(a) Limting coverage under, refusing to issue,
canceling, or refusing to renew, any individual policy or contract
of life insurance, or limting coverage under or refusing to issue
any individual policy or contract of health insurance, for the
reason that the insured or applicant for insurance is or has been

a victimof donestic viol ence;

(b) Adding a surcharge or rating factor to a prem um of any
i ndi vidual policy or contract of life or health insurance for the
reason that the insured or applicant for insurance is or has been

a victimof donestic violence;

(c) Denying coverage under, or limting coverage under, any
policy or contract of life or health insurance, for the reason
that a claimunder the policy or contract arises froman incident

of donestic viol ence;

(d) Inquiring, directly or indirectly, of an insured under,
or of an applicant for, a policy or contract of Iife or health
i nsurance, as to whether the insured or applicant is or has been a
victimof donmestic violence, or inquiring as to whether the

i nsured or applicant has sought shelter or protection from
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domestic viol ence or has sought nedical or psychol ogical treatnent

as a victimof donmestic violence.

(2) Nothing in division (Y)(1) of this section shall be
construed to prohibit an insurer frominquiring as to, or from
underwiting or rating a risk on the basis of, a person's physica
or nental condition, even if the condition has been caused by

domestic violence, provided that all of the follow ng apply:

(a) The insurer routinely considers the condition in
underwiting or in rating risks, and does so in the same nanner
for a victimof donmestic violence as for an insured or applicant

who is not a victimof donestic viol ence;

(b) The insurer does not refuse to issue any policy or
contract of life or health insurance or cancel or refuse to renew
any policy or contract of life insurance, solely on the basis of
the condition, except where such refusal to issue, cancellation
or refusal to renew is based on sound actuarial principles or is

related to actual or reasonably anticipated experience;

(c) The insurer does not consider a person's status as being
or as having been a victimof donmestic violence, in itself, to be

a physical or nental condition

(d) The underwriting or rating of a risk on the basis of the
condition is not used to evade the intent of division (Y)(1) of

this section, or of any other provision of the Revised Code.

(3)(a) Nothing in division (Y)(1) of this section shall be
construed to prohibit an insurer fromrefusing to i ssue a policy
or contract of life insurance insuring the life of a person who is
or has been a victimof domestic violence if the person who
comritted the act of donestic violence is the applicant for the
i nsurance or would be the owner of the insurance policy or

contract.

(b) Nothing in division (Y)(2) of this section shall be
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construed to permit an insurer to cancel or refuse to renew any
policy or contract of health insurance in violation of the "Health
I nsurance Portability and Accountability Act of 1996," 110 Stat.
1955, 42 U. S.C A 300gg-41(b), as anmended, or in a nanner that
violates or is inconsistent with any provision of the Revised Code
that inplements the "Health I nsurance Portability and
Accountability Act of 1996."

(4) An insurer is inmmune fromany civil or crimnal liability
that otherwi se nmight be incurred or inposed as a result of any
action taken by the insurer to conply with division (Y) of this

section.

(5) As used in division (Y) of this section, "donestic

vi ol ence” neans any of the follow ng acts:

(a) Know ngly causing or attenpting to cause physical harmto

a famly or househol d nmenber;

(b) Reckl essly causing serious physical harmto a famly or

househol d nenber;

(c) Knowi ngly causing, by threat of force, a famly or
househol d nenber to believe that the person will cause imi nent

physical harmto the famly or househol d nenber.

For the purpose of division (Y)(5) of this section, "famly
or househol d nenber" has the sane neaning as in section 2919. 25 of
t he Revi sed Code.

Nothing in division (Y)(5) of this section shall be construed
to require, as a condition to the application of division (Y) of
this section, that the act described in division (Y)(5) of this

section be the basis of a crimnal prosecution.

(2) Disclosing a coroner's records by an insurer in violation
of section 313.10 of the Revised Code.

(AA) Making, issuing, circulating, or causing or permtting
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to be made, issued, or circulated any statenent or representation
that a life insurance policy or annuity is a contract for the

purchase of funeral goods or services.

Wth respect to private passenger autonobile insurance, no
i nsurer shall charge different prenmiumrates to persons residing
within the limts of any mnunicipal corporation based solely on the

| ocation of the residence of the insured within those limts.

The enuneration in sections 3901.19 to 3901. 26 of the Revised
Code of specific unfair or deceptive acts or practices in the
busi ness of insurance is not exclusive or restrictive or intended
tolimt the powers of the superintendent of insurance to adopt
rules to inplenment this section, or to take action under other

sections of the Revised Code.

This section does not prohibit the sale of shares of any
i nvest ment conpany regi stered under the "lnvestnent Conpany Act of
1940," 54 Stat. 789, 15 U.S.C. A 80a-1, as anended, or any
policies, annuities, or other contracts described in section
3907. 15 of the Revised Code.

As used in this section, "estimate," "statenent,"

" n

"representation,” "misrepresentation,” "advertisenment," or

"announcenent" includes oral or witten occurrences.

Section 2. That existing section 3901.21 of the Revised Code

i s hereby repeal ed.
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