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ABILL

To anend sections 1541. 083 and 4928.01 and to enact

section 1513.372 of the Revised Code to provide
imunity fromliability for eligible | andowners
who provide access to abandoned mine | and for
pur poses of reclamation or acid mine drai nage
abatenent and to provide immunity fromliability
for nonprofit organizations that provide funding

or service for such reclamation or acid m ne

dr ai nage abatenent; to designate that mnethane gas
emitted froman abandoned coal mne constitutes a
renewabl e energy resource rather than an advanced

energy resource for purposes of the | aw governing

t he pronotion of renewabl e energy usage,
electricity supplied fromrenewabl e energy
sources, and renewabl e energy credits; and to
aut hori ze the Chief of the Division of Mneral
Resour ces Managenent in the Departnent of Natura

Resources to nake | eases to renove coal by

underground m ning nmethods at Burr Oak State Park

pursuant to | ease agreenents and real estate

transactions that have been entered into not |ater

than January 1, 2011
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Sub. S. B. No. 181
As Reported by the Senate Environment and Natural Resources Committee

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1541.083 and 4928. 01 be anended and
section 1513.372 of the Revised Code be enacted to read as

foll ows:

Sec. 1513.372. (A) As used in this section:

(1) "Abandoned m ne | and” neans | and or water resources that

were previously degraded by adverse effects of coal mning

practices to which one of the follow ng applies:

(a) The coal mining practices occurred prior to August 3,

1977, and there is no continuing reclamtion responsibility under

state or federal |aw

(b) The coal mining practices occurred prior to April 10,

1972.

(c) The coal mining practices were conducted pursuant to a

license that was issued prior to April 10, 1972.

(2) "Eliqgible | andowner" neans a | andowner who provi des

access without charge to abandoned nmne land that is | ocated on

the | andowner's property for the purpose of allow ng the

inpl enentation of a reclamation project on the abandoned m ne

land. "Eliqgible | andowner" does not include a person that is

responsi bl e under state or federal law to reclaimthe | and or

address water pollution existing or emanating from abandoned ni ne

| and.

(3) "Landowner" neans a person who holds a fee interest in

real property.

(4) "Nonprofit organi zati on" neans a corporation,

association, group, institution, society, or other organi zation

that is exenpt fromfederal incone taxation under section
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501(c)(3) of the "Internal Revenue Code of 1986," 100 Stat. 2085,
26 U.S.C. 501(c)(3), as anended, that provides funding or service

for a reclannation project.

(5) "Reclamation project" neans reclamation or an acid mne

dr ai nage abatenent project that is conducted in conpliance with

this chapter and rul es adopted under it on abandoned m ne | and

that is |ocated on property owned by an eligible | andowner

(6) "Reclanmtion project sponsor" neans a person that

provides funding or equipnent, materials, or services at no cost

or _at cost for a reclamation project. "Reclamation project

sponsor" does not include a person that is responsible under state

or federal law to reclaimthe |and or address water pollution

existing or enmmnating from abandoned m ne | and.

(7) "Reclamation project work area" neans the portion of a

parcel of real property on which a reclamation project is

conducted and the roads providing ingress to and egress fromthe

recl amati on project.

(B) Except as provided in divisions (€ and (D) of this

section, an eligible | andowner or nonprofit organization i s inmune

fromliability as foll ows:

(1) For any injury to or dannge suffered by a person working

under the direct supervision of the reclannation project sponsor

while the person is within the reclamation project work area;

(2) For any injury to or dannge suffered by a third party

that arises out of or occurs as a result of an act or om ssion of

the reclamation project sponsor during the inplenentation of the

reclamation project:

(3) For any injury to or dannge suffered by a third party

that arises out of or occurs as a result of the reclamation

proj ect:
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(4) For any pollution resulting froma reclamtion project:

(5) For the operation, muintenance, or repair of an acid m ne

dr ai nage abatenent facility constructed or installed during a

recl amation project unless the eligible | andowner negligently

damages or destroys the acid m ne drai nage abatenent facility or

deni es access to the reclamation project sponsor who is

responsi ble for the operation, nmintenance, or repair of the acid

nm ne drai nage abatenent facility.

(C) The eliqgible |landowner shall notify a project sponsor of

a known, | atent, dangerous condition | ocated at a recl amation

project work area that is not the subject of the reclamation

project. The imunity established in division (B) of this section

does not apply to any injury. damage. or pollution resulting from

the eligible |andowner's failure to notify the project sponsor of

such a known, | atent, dangerous conditi on.

(D) The immunity established in division (B) of this section

does not apply with regard to either of the foll ow ng:

(1) An injury to a person within the reclamation project work

area that results froman eliqgible | andowner's or nonprofit

organi zation's acts or onissions that are reckless or constitute

gross negligence or willful or wanton m sconduct:

(2) An eliqgible | andowner or nonprofit organi zati on who

engages in any unlawful activities with respect to a reclamation

proj ect.

(E) The chief of the division of nmineral resources nmanagenent

shall adopt rules in accordance with Chapter 119. of the Revised

Code that are necessary to inplenent this section

(F) Nothing in this section elinmnates the responsibilities

of a reclanmation project sponsor established in sections 1513. 27,
1513. 28, and 1513. 37 of the Revised Code pertaining to water

quality protection
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Sec. 1541.083. The chief of the division of parks and
recreation, with the approval of the director of natura
resources, the attorney general, and the governor, nay nake | eases
to parties naking application therefor granting perm ssion to take
and renove halite from beneath the surface of Headl ands state park
in Lake county, and coal by underground m ning nmethods from
beneath the surface of Jefferson state park in Jefferson county

and from beneath the surface of Burr Oak state park in Athens and

Mbrgan counties pursuant to | ease agreenents and real estate

transactions that have been entered into not |later than January 1,

2011, if he the chief finds that such taking and renmoval will in
no way affect the surface of the land or the use thereof as a
public park. As the chief deens in the best interest of the state,
such | eases may be nade either upon a royalty or rental basis, and
may be either for a termof years or until the economic extraction
of the mineral covered thereby has been conpl eted. Upon request
fromthe | essee of any such | ease, the chief nay consent to its
cancel | ation, but any equi pnent or inprovenent thereon owned by
the I essee nay be held as security by the chief for paynment of all
rentals, royalties, and damages due the state at the tine of

cancel | ati on

Sec. 4928.01. (A) As used in this chapter:

(1) "Ancillary service" nmeans any function necessary to the
provision of electric transm ssion or distribution service to a
retail customer and includes, but is not limted to, scheduling,
system control, and dispatch services; reactive supply from
generation resources and vol tage control service; reactive supply
fromtransm ssion resources service; regulation service; frequency
response service; energy inbalance service; operating
reserve-spi nning reserve service; operating reserve-suppl enenta

reserve service; load follow ng; back-up supply service;
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real - power | oss replacenent service; dynam c scheduling; system

bl ack start capability; and network stability service.

(2) "Billing and collection agent" neans a fully independent
agent, not affiliated with or otherwi se controlled by an electric
utility, electric services conpany, electric cooperative, or
government al aggregator subject to certification under section
4928. 08 of the Revised Code, to the extent that the agent is under
contract with such utility, conpany, cooperative, or aggregator
solely to provide billing and collection for retail electric
service on behalf of the utility conpany, cooperative, or

aggr egat or .

(3) "Certified territory" means the certified territory
established for an electric supplier under sections 4933.81 to
4933. 90 of the Revised Code.

(4) "Conpetitive retail electric service" neans a conponent
of retail electric service that is conpetitive as provided under

division (B) of this section.

(5) "Electric cooperative" neans a not-for-profit electric
light conpany that both is or has been financed in whole or in
part under the "Rural Electrification Act of 1936," 49 Stat. 1363,
7 U S.C 901, and owns or operates facilities in this state to
generate, transmit, or distribute electricity, or a not-for-profit

successor of such conpany.

(6) "Electric distribution utility" neans an electric utility

that supplies at least retail electric distribution service.

(7) "Electric light conpany"” has the same nmeaning as in
section 4905.03 of the Revised Code and includes an electric
servi ces conpany, but excludes any self-generator to the extent
that it consunes electricity it so produces, sells that
electricity for resale, or obtains electricity froma generating

facility it hosts on its prem ses.
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(8) "Electric load center" has the sane neaning as in section
4933. 81 of the Revised Code.

(9) "Electric services conpany" neans an electric |ight
conmpany that is engaged on a for-profit or not-for-profit basis in
the business of supplying or arranging for the supply of only a
competitive retail electric service in this state. "Electric
servi ces conmpany" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governnmental aggregator,

or billing and coll ection agent.

(10) "Electric supplier" has the sanme neaning as in section
4933. 81 of the Revised Code.

(11) "Electric utility" means an electric |ight conmpany that
has a certified territory and is engaged on a for-profit basis
either in the business of supplying a nonconpetitive retail
el ectric service in this state or in the businesses of supplying
both a nonconpetitive and a conpetitive retail electric service in
this state. "Electric utility" excludes a mnunicipal electric

utility or a billing and coll ection agent.

(12) "Firmelectric service" neans electric service other

than nonfirmelectric service.

(13) "Governnental aggregator" neans a |legislative authority
of a municipal corporation, a board of township trustees, or a
board of county commi ssioners acting as an aggregator for the
provi sion of a conpetitive retail electric service under authority

conferred under section 4928.20 of the Revi sed Code.

(14) A person acts "know ngly," regardl ess of the person's
pur pose, when the person is aware that the person's conduct w ||
probably cause a certain result or will probably be of a certain
nature. A person has know edge of circunstances when the person is

awar e that such circunstances probably exist.
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(15) "Level of funding for |owinconme custoner energy
ef ficiency progranms provided through electric utility rates" neans
the level of funds specifically included in an electric utility's
rates on Cctober 5, 1999, pursuant to an order of the public
utilities comm ssion issued under Chapter 4905. or 4909. of the
Revi sed Code and in effect on October 4, 1999, for the purpose of
i nproving the energy efficiency of housing for the utility's
| owi nconme custoners. The term excludes the | evel of any such
funds comitted to a specific nonprofit organization or

organi zations pursuant to a stipulation or contract.

(16) "Low-incone customer assistance prograns” means the
percent age of inconme paynent plan program the honme energy
assi stance program the home weatherization assi stance program

and the targeted energy efficiency and weat heri zati on program

(17) "Market devel oprment period" for an electric utility
means the period of tinme beginning on the starting date of
conmpetitive retail electric service and ending on the applicable
date for that utility as specified in section 4928.40 of the
Revi sed Code, irrespective of whether the utility applies to

receive transition revenues under this chapter.

(18) "Market power" neans the ability to inmpose on custoners
a sustained price for a product or service above the price that

woul d prevail in a conpetitive market.

(19) "Mercantile customer" neans a comercial or industrial
custonmer if the electricity consuned is for nonresidential use and
t he custoner consunes nore than seven hundred thousand kil owatt
hours per year or is part of a national account involving multiple

facilities in one or nore states.

(20) "Municipal electric utility" nmeans a nuni ci pal
corporation that owns or operates facilities to generate,

transnmit, or distribute electricity.
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(21) "Nonconpetitive retail electric service" neans a
component of retail electric service that is nonconpetitive as

provi ded under division (B) of this section.

(22) "Nonfirmelectric service" neans el ectric service
provi ded pursuant to a schedule filed under section 4905.30 of the
Revi sed Code or pursuant to an arrangenent under section 4905. 31
of the Revised Code, which schedul e or arrangenent includes
conditions that may require the custoner to curtail or interrupt
el ectric usage during nonemergency circunstances upon notification

by an electric utility.

(23) "Percentage of income paynent plan arrears” neans funds
eligible for collection through the percentage of incone paynent

plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the sanme nmeaning as in section 1.59 of the
Revi sed Code.

(25) "Advanced energy project" means any technol ogi es,
products, activities, or nanagenment practices or strategies that
facilitate the generation or use of electricity or energy and that
reduce or support the reduction of energy consunption or support
t he production of clean, renewable energy for industrial,
distribution, conrercial, institutional, governnental, research
not-for-profit, or residential energy users, including, but not
limted to, advanced energy resources and renewabl e energy
resources. "Advanced energy project" also includes any project
described in division (A), (B), or (C of section 4928.621 of the
Revi sed Code.

(26) "Regul atory assets" neans the unanortized net regul atory
assets that are capitalized or deferred on the regul atory books of
the electric utility, pursuant to an order or practice of the
public utilities conmi ssion or pursuant to generally accepted

accounting principles as a result of a prior comm ssion
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rat e- maki ng deci sion, and that woul d ot herwi se have been charged
to expense as incurred or would not have been capitalized or

ot herwi se deferred for future regulatory consideration absent
commi ssion action. "Regul atory assets" includes, but is not
limted to, all deferred denand-si de managenent costs; al
deferred percentage of incone paynent plan arrears;
post-in-service capitalized charges and assets recogni zed in
connection with statenent of financial accounting standards no.
109 (receivables fromcustoners for incone taxes); future nuclear
deconmmi ssi oni ng costs and fuel disposal costs as those costs have
been determ ned by the conmmission in the electric utility's nost
recent rate or accounting application proceedi ng addressi ng such
costs; the undepreciated costs of safety and radiation contro
equi prent on nucl ear generating plants owned or | eased by an
electric utility; and fuel costs currently deferred pursuant to
the terns of one or nore settlenment agreenents approved by the

conmi sSsi on

(27) "Retail electric service" neans any service involved in
supplying or arranging for the supply of electricity to ultimte
consuners in this state, fromthe point of generation to the point
of consunption. For the purposes of this chapter, retail electric
service includes one or nore of the followi ng "service
conmponent s": generation service, aggregation service, power
mar keti ng service, power brokerage service, transmni ssion service,
di stribution service, ancillary service, netering service, and

billing and col I ection service.

(28) "Starting date of conpetitive retail electric service"

means January 1, 2001

(29) "Custoner-generator” neans a user of a net netering

syst em

(30) "Net netering" means neasuring the difference in an

applicable billing period between the electricity supplied by an
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el ectric service provider and the electricity generated by a
custonmer-generator that is fed back to the electric service

provi der.

(31) "Net netering system neans a facility for the

production of electrical energy that does all of the follow ng:

(a) Uses as its fuel either solar, wnd, biomass, |andfill

gas, or hydropower, or uses a mcroturbine or a fuel cell;
(b) Is located on a custoner-generator's preni ses;

(c) Operates in parallel with the electric utility's

transm ssion and distribution facilities;

(d) Is intended primarily to offset part or all of the

custonmer-generator's requirenments for electricity.

(32) "Self-generator” nmeans an entity in this state that owns
or hosts on its prem ses an electric generation facility that
produces electricity primarily for the owner's consunption and
that may provide any such excess electricity to another entity,
whet her the facility is installed or operated by the owner or by

an agent under a contract.

(33) "Rate plan" neans the standard service offer in effect
on the effective date of the amendnent of this section by S. B. 221
of the 127th general assenbly, July 31, 2008.

(34) "Advanced energy resource" neans any of the foll ow ng:

(a) Any nethod or any nodification or replacenent of any
property, process, device, structure, or equipnent that increases
the generation output of an electric generating facility to the
extent such efficiency is achieved wi thout additional carbon

di oxi de em ssions by that facility;

(b) Any distributed generation system consisting of customer
cogeneration of electricity and thernal output sinultaneously,

primarily to neet the energy needs of the custoner's facilities;
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(c) dean coal technology that includes a carbon-based
product that is chenically altered before conbustion to
denmonstrate a reduction, as expressed as ash, in em ssions of
nitrous oxide, nmercury, arsenic, chlorine, sulfur dioxide, or
sul fur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of netal oxide
em ssions in accordance with standard D5142 of that society, or
cl ean coal technol ogy that includes the design capability to
control or prevent the em ssion of carbon di oxide, which design
capability the comm ssion shall adopt by rule and shall be based
on econom cal ly feasible best avail able technology or, in the
absence of a determ ned best avail able technol ogy, shall be of the
hi ghest | evel of economically feasible design capability for which

there exists generally accepted scientific opinion

(d) Advanced nucl ear energy technol ogy consisting of
generation |IIl technol ogy as defined by the nuclear regul atory
conmmi ssion; other, later technology; or significant inprovenents

to existing facilities;

(e) Any fuel cell used in the generation of electricity,
including, but not linited to, a proton exchange nenbrane fuel
cell, phosphoric acid fuel cell, nolten carbonate fuel cell, or

solid oxide fuel cell;

(f) Advanced solid waste or construction and denolition
debri s conversion technol ogy, including, but not limted to,
advanced st oker technol ogy, and advanced fl ui di zed bed
gasi fication technol ogy, that results in nmeasurabl e greenhouse gas
em ssions reductions as cal cul ated pursuant to the United States

envi ronmental protection agency's waste reduction nodel (WARM .

(g) Demand-si de managenent and any energy efficiency

i mprovenent -
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(35) "Renewabl e energy resource" nmeans sol ar photovoltaic or
solar thermal energy, w nd energy, power produced by a
hydroel ectric facility, geothermal energy, fuel derived fromsolid
wastes, as defined in section 3734.01 of the Revised Code, through
fractionation, biological deconposition, or other process that
does not principally involve conbustion, biomss energy,
bi ol ogi cal |y derived nethane gas, or energy derived from
nontreat ed by-products of the pul ping process or wood
manuf act uri ng process, including bark, wood chips, sawdust, and
lignin in spent pul ping liquors. "Renewabl e energy resource"
includes, but is not linmted to, any fuel cell used in the
generation of electricity, including, but not Iimted to, a proton
exchange nenbrane fuel cell, phosphoric acid fuel cell, nolten
carbonate fuel cell, or solid oxide fuel cell; w nd turbine
|ocated in the state's territorial waters of Lake Erie; nethane

gas emtted froman abandoned coal mine; storage facility that

will pronote the better utilization of a renewabl e energy resource
that primarily generates off peak; or distributed generation
system used by a custoner to generate electricity fromany such
energy. As used in division (A (35) of this section,
"hydroelectric facility" nmeans a hydroelectric generating facility
that is located at a damon a river, or on any water discharged to
ariver, that is within or bordering this state or within or
bordering an adjoining state and neets all of the follow ng

st andar ds:

(a) The facility provides for river flows that are not
detrimental for fish, wildlife, and water quality, including
seasonal flow fluctuations as defined by the applicable Iicensing

agency for the facility.

(b) The facility denonstrates that it conplies with the water

quality standards of this state, which conpliance may consi st of
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certification under Section 401 of the "CO ean Water Act of 1977,"
91 Stat. 1598, 1599, 33 U. S.C. 1341, and denpnstrates that it has
not contributed to a finding by this state that the river has

i mpai red water quality under Section 303(d) of the "C ean Water
Act of 1977," 114 Stat. 870, 33 U S. C. 1313.

(c) The facility conplies with mandatory prescriptions
regarding fish passage as required by the federal energy
regul atory conmi ssion license issued for the project, regarding

fish protection for riverine, anadronous, and catadronus fish

(d) The facility conplies with the recommendati ons of the
Ohi o environnental protection agency and with the ternms of its
federal energy regulatory conm ssion |icense regardi ng wat ershed
protection, mtigation, or enhancenent, to the extent of each

agency's respective jurisdiction over the facility.

(e) The facility conplies with provisions of the "Endangered
Speci es Act of 1973," 87 Stat. 884, 16 U S.C 1531 to 1544, as

amended.

(f) The facility does not harm cul tural resources of the
area. This can be shown through conmpliance with the terns of its
federal energy regulatory conmission license or, if the facility
is not regulated by that commi ssion, through devel opnment of a pl an
approved by the Chio historic preservation office, to the extent

it has jurisdiction over the facility.

(g) The facility conplies with the terns of its federal
energy regul atory conmi ssion |icense or exenption that are rel ated
to recreational access, accommpdation, and facilities or, if the
facility is not regulated by that conm ssion, the facility
conplies with simlar requirenents as are reconmended by resource
agencies, to the extent they have jurisdiction over the facility;
and the facility provides access to water to the public w thout

fee or charge.
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(h) The facility is not recommended for renoval by any
federal agency or agency of any state, to the extent the

particul ar agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric
servi ce conmponent shall be deened a conpetitive retail electric
service if the service conmponent is conpetitive pursuant to a
declaration by a provision of the Revised Code or pursuant to an
order of the public utilities conmm ssion authorized under division
(A) of section 4928.04 of the Revised Code. Otherw se, the service
component shall be deenmed a nonconpetitive retail electric

servi ce.

Section 2. That existing sections 1541.083 and 4928. 01 of the

Revi sed Code are hereby repeal ed.
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