As Reported by the Senate State and Local Government and
Veterans Affairs Committee

128th General Assembly

Regular Session S. B. No. 187

2009-2010

Senator Seitz

Cosponsor: Senator Sawyer

ABILL

To enact sections 5312.01 to 5312.15 of the Revised
Code to establish the Chio Planned Community Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5312.01, 5312.02, 5312.03, 5312. 04,
5312. 05, 5312.06, 5312.07, 5312.08, 5312.09, 5312.10, 5312.11,
5312.12, 5312.13, 5312.14, and 5312.15 of the Revi sed Code be

enacted to read as fol |l ows:

Sec. 5312.01. As used in this chapter:

(A) "Assessnent" neans the liability for an expense that is

allocated to a lot in a planned communi ty.

(B) "Bylaws" neans an instrunent filed with the declaration

that provides for the operation of the owners association.

"Byl aws" also is referred to as "reqgul ations" pursuant to Chapter

1702. of the Revi sed Code.

(CQ "Commopn el enent" neans any property in a planned

conmmunity that the owners association holds in fee or has use of

pursuant to a | ease or easenent.

(D) "Commpn expense" neans any expense or financial liability
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of the owners association, including allocations the association

desi gnates for reserves.

(E) "Declarant" neans the owner of property who executes and

records a declaration that the property is a planned comunity.

(F) "Declarant control" neans the period of tine in which the

declarant controls the owners association by appointing or

electing the nenbers of the association's board of directors.

(G "Declaration" neans an instrunent a property owner

executes and records to declare that the property is a planned

community subject to the provisions of this chapter

(H "Dwelling unit" nmeans a detached building or the portion

of a building that is designed and intended for use and occupancy

for residential purposes by a single household or fanmly.

(1) "Limted commbn el enent” neans a commobn el enent that a

decl aration designates as reserved for use by a certain |ot or

lots, to the exclusion of other |ots.

(J) "Lot" nmeans a parcel or tract of land that is forned when

a larger parcel of land is subdivided pursuant to Chapter 711. of

the Revised Code. has a separate parcel nunber assigned by the

county auditor, and is occupied or intended to be occupied by a

dwelling unit.

(K) "Omer" neans a person who owns a lot in a planned

community. "Omner" does not include any person that has an

interest in a lot solely as security for an obligation.

(L) "Omers association”" neans an organi zation that is

conprised of owners of lots in a planned community and that is

responsi ble for the adninistrative governance, mai ntenance, and

upkeep of the planned comunity.

(M _"Planned conmunity" nmeans a conmunity conprised of

i ndi vidual lots for which a deed, commpbn plan, or declaration
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requires any of the foll ow ng:

(1) That owners becone nmenbers of an owners associ ation that

governs the community;

(2) That owners or the owners association holds or | eases

property or facilities for the benefit of the owners:;

(3) That owners support by nenbership or fees, property or

facilities for all owners to use.

A condonm ni um property as defined in section 5311.01 of the

Revi sed Code is not a "planned community."

Sec. 5312.02. (A Any planned comunity in this state is

subject to this chapter. No person shall establish a pl anned

community unless that person files and records a declaration and

byl aws for that planned community in the office of the recorder of

the county or counties in which the planned community is | ocated.

(B) Any declaration for a planned comunity shall be

acconpani ed by byl aws that provide for the operation of the

pl anned comunity. The declaration and byl aws shall provide for

all of the foll ow ng:

(1) The election of the board of directors of the owners

associ ation;

(2) The nunber of persons constituting the board;

(3) The terns of the directors, with not | ess than one-fifth

to expire annually:;

(4) The powers and duties of the board:

(5) The nethod of renoval of directors fromoffice;

(6) Whether the services of a nmanager or nmnadi ng _agent may

be engaged:

(7) The nethod of anending the declaration and byl aws;
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(8) The tinme and place for holding neetings and the manner of

and authority for calling, giving notice of, and conducti ng

neeti ngs;

(9) The common expenses for which assessnents may be nade and

the manner of collecting fromthe owners their respective shares

of the commbn expenses:;

(10) Any other matters the original declarant or the owners

associ ati on deem necessary and appropri ate.

(G Nothing in this chapter invalidates any provision of a

docunent that governs a planned conmmunity if that provision was in

the docunent at the tine the docunent was recorded and the

docunent was recorded prior to the original effective date of this

chapt er.

Sec. 5312.03. (A (1) An owners association shall adm nister a

pl anned community, and a board of directors the owners elect from

anmong the owners and their spouses shall exercise all power and

authority of the owners association. If an owner is not an

individual. any principal., nenber of a limted liability conpany.

partner, director, officer., trustee, or enployvee of the owner my

be elected to the board.

(2) Unless otherwi se provided, a board of directors may carry

out any action this chapter requires or allows an owners

association to take, subject to any vote required of the owners.

(B) A declarant shall establish an owners associ ation not

|ater than the date upon which the first lot in the planned

community is conveyed to a bona fide purchaser for value. The

owners associ ation shall be organi zed as a nonprofit corporation

pursuant to Chapter 1702. of the Revi sed Code.

(O (1) If provided in the declaration, a declarant my

control the owners association for the period of tine the
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declaration specifies. During the tine of declarant control, the

declarant _or the declarant's designee may appoint and renove the

nenbers of the board. The period of declarant control shal

termnate not later than the tine at which all of the |ots have

been transferred to owners.

(2) Not later than the term nation of any period of declarant

control, the owners shall elect a board of directors conprised of

t he nunber of nenbers the declaration or byl aws specify.

Sec. 5312.04. (A A board of directors of an owners

association shall elect officers fromthe nenbers of the board, to

include a president. secretary, treasurer, and other officers as

the board desi gnates.

(B) A board may act in all instances on behalf of an

association unless otherwi se provided in this chapter, the

decl aration, or bylaws. The board may appoi nt persons to fill

vacancies in its nenbership for the unexpired portion of any term

(O Except during a period of declarant control, the board

shall call a neeting of the owners association at | east once each

vear. Special neetings may be called by the president., a majority

of the board, owners representing fifty per cent of the voting

power in the organization. or any | ower share of the voting power

as the declaration or byl aws specify.

(D) The board may hold a neeting by any nethod of

conmuni cation, including electronic or tel ephonic conmuni cati on,

provi ded that each nenber of the board can hear or read in rea

time and participate and respond to every other nenber of the

boar d.

(E) Inlieu of conducting a neeting, the board may take an

action with the unani nbus witten consent of the nenbers of the

board. Any witten consent shall be filed with the m nutes of the
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neetings of the board.

(F) No owner other than a director nay attend or participate

in any discussion or deliberation of a neeting of the board of

directors unless the board expressly authorizes that owner to

attend or participate.

Sec. 5312.05. (A) Unless otherwi se specified in the

declaration or byl aws, the owners may anend the declaration and

byl aws by the consent of seventy-five per cent of the owners,

either in witing or in a neeting called for that purpose. No

anendnent _to the declaration or bylaws is effective until filed in

the office of the county recorder

(B) Avote to ternminate the applicability of the declaration

and to dissolve the planned conmunity requires the unani nbus

consent of owners.

Sec. 5312.06. (A Unl ess otherw se provided in the

declaration or bylaws, the owners association, through its board

of directors, shall do both of the follow ng:

(1) Annually adopt and anmend an esti mated budget for revenues

and expendi tures. Any budget shall include reserves in an anpunt

adequate to repair _and replace major capital itens in the nornal

course of operations wi thout the necessity of special assessnents,

unl ess the owners, exercising not less than a majority of the

voting power of the owners association, waive the reserve

reqgui renent annual | vy.

(2) Collect assessnents for common expenses fromowners in

accordance with section 5312.10 of the Revi sed Code.

(B) Commencing not later than the tine of the first

conveyance of a lot to a person other than a declarant, the owners

association shall maintain all of the following to the extent

reasonably avail abl e and applicabl e:
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(1) Property insurance on the commpn el enents;

(2) Liability insurance pertaining to the common el enents;

(3) Directors and officers liability insurance.

(C) The owners association shall keep all of the foll ow ng:

(1) Correct and conpl ete books and records of account that

specify the receipts and expenditures relating to the common

el enents and other conmmobn receipts and expenses;

(2) Records showi ng the collection of the conmmbn expenses

fromthe owners

(3) Mnutes of the neetings of the association and the board

of directors:

(4) Records of the nanmes and addresses of the owners.

(D) An owners association, through its board of directors,

may do any of the foll ow ng:

(1) Hre and fire nanagi hg agents, attorneys, accountants,

and ot her i ndependent professionals and enpl oyees that the board

determ nes are necessary or desirable in the nanagenent of the

property and the association

(2) Commrence., defend. intervene in, settle, or conpronise any

civil, crimnal, or admnistrative action or proceeding that is in

the nane of, or threatened against, the association, the board of

directors, or the property, or that involves two or nbre owners

and relates to matters affecting the property:

(3) Enter into contracts and incur liabilities relating to

the operation of the property;

(4) Enforce all provisions of the declaration, byl aws,

covenants, conditions, restrictions, and articles of incorporation

governing the lots, commpn elenents, and limted conmbn el enents;

(5) Adopt and enforce rules that requl ate the mai ntenance,
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repair, replacenent, nodification, and appearance of combn

el enents, and any other rules as the declaration provides;

(6) Acquire, encunber, and convey or otherw se transfer real

and personal property. subject to section 5312.10 of the Revised
Code:

(7) Hold in the nane of the owners association the real

property and personal property:

(8) G ant easenents, |eases, |licenses, and concessi ons

t hrough or over the commpbn el enents;

(9) Levy and collect fees or other charges for the use,

rental ., or operation of the common el enents or for services

provided to owners:

(10) Pursuant to section 5312.11 of the Revised Code, |evy

the followi ng charges and assessnments:

(a) Interest and charges for the |ate paynent of assessnments:

(b) Returned check charages:

(c) Enforcenent assessnents for violations of the

declaration, the bylaws, and the rules of the owners association

(d) Charges for damnge to the common el enents or ot her

property.

(11) Adopt and anend rules that requlate the coll ection of

del i nquent assessnents and the application of paynents of

del i nquent assessnents:;

(12) | npose reasonabl e charges for preparing, recording, or

copving the declaration, bylaws, anendnents to the declaration and

byl aws, resale certificates, or statements of unpaid assessnents:

(13) Authorize entry to any portion of the planned community

by designated individuals when conditions exist that involve an

imMm nent risk of danmage or harmto common el enents, anot her
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dwelling unit, or to the health or safety of the occupants of that

dwelling unit or another dwelling unit;

(14) Subject to division (A (1) of section 5312.09 of the

Revi sed Code. borrow noney and assign the right to common

assessnents or other future inconme to a lender as security for a

loan to the owners association

(15) Suspend the voting privileges and use of recreational

facilities of an owner who is delinquent in the paynent of

assessnents for nore than thirty days;

(16) Purchase insurance and fidelity bonds the directors

consi der _appropriate and necessary:

(17) Invest excess funds in investnents that neet standards

for fiduciary investnents under the laws of this state;

(18) Exercise powers that are any of the foll ow ng:

(a) Conferred by the declaration or byl aws;

(b) Necessary to incorporate the owners association as a

nonprofit corporation;

(c) Permitted to be exercised in this state by a nonprofit

cor poration;

(d) Necessary and proper for the governnent and operation of

the owners associ ation

Sec. 5312.07. (A Unl ess otherwi se prohibited by this

section, any owner may exam ne and copy the books, records, and

nmnutes of the owners association that division (C of section

5312. 06 of the Revised Code describes., pursuant to reasonabl e

standards set forth in the declaration, bylaws, or rules the board

pronul gates. The standards nmy include, but are not linmted to,

st andards governing the type of docunents that are subject to

exam nation and copying. the tines and | ocations at which those
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docunents may be examined or copied, and the specification of a

reasonabl e fee for copying the docunents.

(B) Unl ess approved by the board of directors, an owner nmy

not exam ne or copy any of the follow ng frombooks, records, and

m nut es:

(1) Information that pertains to property-rel ated personnel

matters:

(2) Comunications with legal counsel or attorney work

product pertaining to potential, threatened or pending litiagation,

or other property-related natters:;

(3) Information that pertains to contracts or transactions

currently under negotiation, or information that is contained in a

contract or other agreenent containing confidentiality

requirenments and that is subject to those requirenents:;

(4) Information that relates to the enforcenent of the

declaration, bylaws, or rules of the owners associ ati on agai nst

ot her owners:;

(5) Information, the disclosure of which is prohibited by

state or federal |aw

Sec. 5312.08. (A) Unl ess otherw se provided by the

declaration, the owners association is responsible for reasonable

nmai nt enance, repair, and replacenent of the commopn el enents, and

each owner is responsible for nmintenance, repair, and repl acenent

of the owner's lot and inprovenents to that |ot, including the

dwelling unit and the utility lines serving that dwelling unit.

(B) An owner shall permt agents or enployees of the owners

association and other owners access through the owner's 1ot and

dwelling unit for the purpose of fulfilling the association's

duties and obligations. Any damage to the common elenments, lot, or

dwelling unit due to that access is the responsibility of the
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owner that caused the damage or the owners association if it is

responsi ble for the damage. That owner, or the owners associ ation

is liable for the pronpt repair of any danmage and, if not

repairable. for the value of the dannged property or itemas it

existed imedi ately prior to that danmmge

Sec. 5312.09. (A (1) The owners association nay not assign

the right to common assessnents, or the future incone fromthose

assessnents, or convey any fee interest or any security interest

in any portion of the commpn el enents unl ess the declaration

specifically provides for such a conveyance or seventy-five per

cent of the voting power of the owners association, or any |arger

percent age the decl aration specifies., approves the conveyance.

(2) The owners association nmay not convey any fee interest in

alimted commbn el enent or subject a limted common elenent to a

security interest without the approval of all of the owners of the

lots to which the limted conmon el enent is allocated. Any

proceeds of the conveyance of a limted commbn el enent _are an

asset of the owners associ ation.

(B) No contract to convey or subject a commpn el enent or a

limted commbn elenent to a security interest is enforceable

agai nst the owners association unless it conplies with division

(A) of this section. The board of directors, on behalf of the

owners association, has all powers necessary and appropriate to

ef fect a conveyance or encunbrance that division (A of this

section permts, including the power to execute a deed or other

i nstrunent.

Sec. 5312.10. (A (1) In accordance with its declaration, all

costs the owners association incurs in the adm nistration

gover nance, and mai nt enance of a planned community are common

expenses. Unl ess otherwi se provided in the declaration, all costs
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of the adm ni stration, operation, nmintenance, repair, and

repl acenment of the conmmon el enents are conmbn expenses.

(2) The common expense liability of each |ot shall be

allocated in accordance with the allocation set forth in the

declaration. If the declaration does not establish any allocation,

the commpn expense liability shall be allocated equally anpng al

the lots.

(3) The board of directors shall assess the commbn expense

liability for each lot at |east annually, based on a budget the

board adopts at | east annually.

(B) The board shall charge interest on any past due

assessnent _or _installnent at the rate the board establishes. not

to exceed any maxinumrate perntted by | aw

(CQ (1) The board may not charge assessnents for common

expenses unless the declaration provides for or contenplates the

charqgi ng of such assessnents.

(2) The board may not increase any assessnent for conmmon

expenses when the declaration limts the anpbunt of such

assessnents unless the owners anmend the declaration as provided in

di vision (A of section 5312.05 of the Revised Code to allow the

i ncr eased anount.

Sec. 5312.11. (A) An owners association nay assess an

individual lot for any of the follow ng:

(1) Enforcenent assessnents and individual assessnents for

utility service that are inposed or levied in accordance with the

declaration., as well as expenses the board incurs in collecting

those assessnents;

(2) Costs of maintenance, repair., or replacenent incurred due

to the willful or neqgligent act of an owner or occupant of a | ot

or their famly, tenants, quests, or invitees, including, but not
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limted to, attorney's fees, court costs, and other expenses;

(3) Costs associated with the enforcenent of the declaration

or the rules and requl ations of the owners association, including,

but not linmted to. attorney's fees., court costs. and other

expenses;

(4) Costs or charges the declaration or bylaws pernit.

(B) Unless otherw se provided by the declaration, bylaws, or

rules, the owners association shall credit any anount it receives

froma | ot owner pursuant to this section in the follow ng order:

(1) To interest owed to the owners associ ation

(2) To adm nistrative late fees or enforcenent assessnents

owed to the owners association

(3) To collection costs, attorney's fees, and paral egal fees

the owners association incurred in collecting the assessnent;

(4) To the oldest principal amunts the owner owes to the

owners associ ation for the conmbn expenses chargeabl e agai nst the

dwelling unit or lot.

(G Prior to inposing a charge for damages or an_enf orcenent

assessnent pursuant to this section, the board of directors shal

give the owner a witten notice that includes all of the

foll ow ng:

(1) A description of the property damage or viol ation;

(2) The anmpunt of the proposed charge or assessnent;

(3) A statenent that the owner has a right to a hearing

before the board to contest the proposed charge or assessnent;

(4) A statenent setting forth the procedures to request a

heari ng:

(5) A reasonable date by which the owner nust cure a

continuing violation to avoid the proposed charge or assessnent,
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if such an opportunity to cure is applicable.

(D) (1) To request a hearing, the owner shall deliver a

witten notice to the board not later than the tenth day after

receiving the notice this division requires. If the ower fails to

nake a tinely request for a hearing, the right to that hearing is

wai ved, and the board immediately may i npose a charge for damages

or _an enforcenent assessnent pursuant to this section

(2) If an owner requests a hearing, at |east seven days prior

to the hearing the board shall provide the owner with a witten

notice that includes the date, tine, and | ocation of the hearing.

(3) The board shall not levy a charge or assessnent before

hol di ng _any hearing requested pursuant to this section.

(4 Wthin thirty days following a hearing at which the board

i nposes a charge or assessnent, the owners associ ati on shal

deliver a witten notice of the charge or assessnent to the owner.

(5) Any witten notice that this section requires shall be

delivered to the owner or any occupant of the dwelling unit by

personal delivery, by certified mail., return receipt requested, or

by requl ar mail

Sec. 5312.12. (A) The owners association has a lien upon the

estate or interest in any lot for the paynment of any assessnent or

charge levied in accordance with section 5312.11 of the Revised

Code, as well as any related interest, admnistrative |late fees,

enforcenent assessnents, collection costs, attorney's fees, and

paral egal fees, that are chargeabl e against the | ot and that

remai n_unpaid ten days after any portion has becone due and

payabl e.

(B) All of the following apply to a lien charged against a

property pursuant to this section:

(1) The lien is effective on the date that a certificate of
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lien is filed for record in the office of the recorder of the

county or counties in which the lot is situated, pursuant to

aut hori zation by the board of directors of the owners associ ation.

The certificate shall contain a description of the lot., the nane

of the record owner of the lot, and the anount of the unpaid

portion of the commbn expenses. It shall be subscribed to by the

presi dent of the board or other designated representative of the

owner s associ ati on

(2) The lien is a continuing |lien upon the | ot against which

each assessnment i s nmade, subject to automatic subseguent

adjustnments reflecting any additional unpaid interest,

adnm nistrative late fees, enforcenment assessnents, collection

costs, attorney's fees, paralegal fees, and court costs.

(3) The lien is valid for a period of five years fromthe

date of filing, unless it is sooner released or satisfied in the

same _nanner provided by law for the rel ease and sati sfaction of

nortgages on real property or unless it is discharged by the fina

judonent or order of a court in an action brought to discharge the

lien as provided in this section

(4 The lien is prior to any lien or encunbrance subsequently

arising or created, except liens for real estate taxes and

assessnents of political subdivisions and liens of first nortgages

that have been filed for record prior to the recording of the

lien, and may be foreclosed in the sane nanner as a nortgage on

real property in an action brought by the owners association

(O (1) In any foreclosure action that the holder of a lien

commences, the holder shall nane the owners association as a

defendant in the action. The owners associ ation or the hol der of

the lien is entitled to the appointnent of a receiver to collect

rental paynents due on the property. Any rental paynent a receiver

coll ects during the pendency of the foreclosure action shall be

applied first to the payment of the portion of the commbn expenses
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chargeable to the lot during the foreclosure action

(2) Unless prohibited by the declaration or the byl aws,

followi ng any foreclosure action, the owners association or_an

agent the board authorizes is entitled to becone a purchaser at

the forecl osure sale.

(3) Anortgage on a lot may contain a provision that secures

the nortgagee's advances for the paynment of the portion of the

combn expenses chargeabl e against the | ot upon which the

nor t gagee hol ds t he nortgage.

(4) In any foreclosure action, it is not a defense, set off,

counterclaim or crossclaimthat the owners association has failed

to provide the owner with any service, goods, work, or material

or failed in any other duty.

(D) An owner may commence an action for the discharge of the

lien in the court of commpn pleas of the county in which all or a

part of the property is situated if the owner believes that the

conmon _expense liability for which the owners association filed a

certificate of lien was inproperly charged. In the action, if it

is finally deternmned that the portion of the commbn expense

liability was inproperly charged to the owner or the lot. the

court shall enter an order that it determ nes to be just, which

may provide for a discharge of record of all or a portion of the

lien.

Sec. 5312.13. All owners, residents, tenants, and other

persons lawfully in possession and control of any part of an

ownership interest shall conply with any covenant., condition. and

restriction set forth in any recorded docunent to which they are

subject, and with the bylaws and the rules of the owners

association, as |lawfully anended. Any violation is grounds for the

owners association or any owner to commence a civil action for

danages, injunctive relief, or both, and an award of court costs
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and reasonable attorney's fees in both types of action.

Sec. 5312.14. In any action relating to the commbn el enents

or to any right, duty, or obligation possessed or inposed upon the

owners association by statute or otherw se, the owners associ ation

may sue or be sued as a separate legal entity. Service of summons

or _other process may be made upon the owners associ ation by

serving the process personally upon the president of the board of

directors or the person naned as statutory agent of the

association if it is an incorporated entity. Any action brought by

or on behalf of the owners association shall be pursuant to

authority granted by the board of directors.

Sec. 5312.15. This chapter shall be construed to establish a

uniformfranework for the operation and nanagenent of pl anned

comunities in this state and to suppl enent any planned conmmunity

governi ng docunent that is in existence on the effective date of

this chapter. In the event of a specific conflict between this

chapter and express requirenents or restrictions in such a

gover ni ng docunent, the governi ng docunent shall control. This

chapter shall control if any governing docunent is silent with

respect to any provision of this chapter.
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