As Introduced

128th General Assembly
Regular Session S. B. No. 202
2009-2010

Senator Turner

A BILL

To amend sections 2903. 01, 2903.11, 2903.12, 2903. 13,
and 2929.04 of the Revised Code to increase the
penalties for certain offenses when a public
utility worker is the victimand to nmake the
killing of a public utility worker an aggravating
circunstance for the inposition of the death

penalty for aggravated nurder.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2903.01, 2903.11, 2903.12, 2903.13,
and 2929.04 of the Revised Code be anended to read as foll ows:

Sec. 2903.01. (A No person shall purposely, and with prior
cal cul ati on and design, cause the death of another or the unl awf ul

term nati on of another's pregnancy.

(B) No person shall purposely cause the death of another or
the unlawful term nation of another's pregnancy while committing
or attenpting to commit, or while fleeing i mediately after
committing or attenpting to commit, kidnapping, rape, aggravated
arson, arson, aggravated robbery, robbery, aggravated burglary,

burglary, terrorism or escape.

(© No person shall purposely cause the death of another who

is under thirteen years of age at the tine of the commi ssion of
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t he of f ense.

(D) No person who is under detention as a result of having
been found guilty of or having pleaded guilty to a felony or who

breaks that detention shall purposely cause the death of another.

(E) No person shall purposely cause the death of a | aw

enforcenent officer or public utility worker whom the of fender

knows or has reasonable cause to knowis a | aw enforcement officer

or public utility worker when either of the follow ng applies:

(1) The victim at the tine of the comr ssion of the offense,

is engaged in the victims duties.

(2) It is the offender's specific purpose to kill a | aw

enforcement officer or public utility worker.

(F) Whoever violates this section is guilty of aggravated
nmurder, and shall be puni shed as provided in section 2929.02 of
t he Revi sed Code.

(G As used in this section:

(1) "Detention" has the sane neaning as in section 2921.01 of
t he Revi sed Code.

(2) "Law enforcenent officer" has the sane neaning as in
section 2911.01 of the Revised Code.

(3) "Public utility" has the sane neaning as in section
3125.41 of the Revised Code and al so includes the United States

postal service.

(4) "Public utility worker" neans an enpl oyee of a public

utility who does not work prinmarily at one | ocation and whose

chief duties involve activities, such as the delivery of itens to

or the installation or repair of itens or fixtures at hones or

busi nesses, that occur at various custoners' prem Ses.
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Sec. 2903.11. (A) No person shall knowi ngly do either of the

fol | owi ng:

(1) Cause serious physical harmto another or to another's

unbor n;

(2) Cause or attenpt to cause physical harmto another or to
anot her's unborn by neans of a deadly weapon or dangerous

ordnance.

(B) No person, with knowl edge that the person has tested
positive as a carrier of a virus that causes acquired
i mmunodefi ci ency syndrone, shall knowi ngly do any of the

fol |l ow ng:

(1) Engage in sexual conduct wi th another person w thout
di scl osing that know edge to the other person prior to engaging in

t he sexual conduct;

(2) Engage in sexual conduct with a person whomthe offender
knows or has reasonabl e cause to believe | acks the nental capacity
to appreciate the significance of the know edge that the offender
has tested positive as a carrier of a virus that causes acquired

i mmunodefi ci ency syndrone;

(3) Engage in sexual conduct with a person under eighteen

years of age who is not the spouse of the offender.

(C The prosecution of a person under this section does not
precl ude prosecution of that person under section 2907.02 of the
Revi sed Code.

(D)(1)(a) Wioever violates this section is guilty of
fel oni ous assault. Except as otherw se provided in this division
or division (D)(1)(b) of this section, felonious assault is a
felony of the second degree. If the victimof a violation of
division (A) of this section is a peace officer er—an,

i nvestigator of the bureau of crimnal identification and
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i nvestigation, or public utility worker, felonious assault is a

felony of the first degree.

(b) Regardl ess of whether the felonious assault is a felony
of the first or second degree under division (D)(1)(a) of this
section, if the offender also is convicted of or pleads guilty to
a specification as described in section 2941.1423 of the Revised
Code that was included in the indictnent, count in the indictnent,
or information charging the offense, except as otherw se provided
inthis division or unless a longer prison termis required under
any other provision of law, the court shall sentence the offender
to a mandatory prison termas provided in division (D)(8) of
section 2929. 14 of the Revised Code. If the victimof the offense
is a peace officer e—an, investigator of the bureau of crinina

identification and investigation, or public utility worker, and if

the victimsuffered serious physical harmas a result of the
conmm ssion of the offense, felonious assault is a felony of the
first degree, and the court, pursuant to division (F) of section
2929. 13 of the Revised Code, shall inpose as a mandatory prison
termone of the prison terns prescribed for a felony of the first

degree.

(2) In addition to any other sanctions inposed pursuant to
division (D)(1) of this section for felonious assault comrtted in
violation of division (A (2) of this section, if the deadly weapon
used in the conm ssion of the violation is a notor vehicle, the
court shall inpose upon the offender a class two suspension of the
offender's driver's |license, commercial driver's license,
tenporary instruction permit, probationary |icense, or nonresident
operating privilege as specified in division (A (2) of section
4510. 02 of the Revised Code.

(E) As used in this section

(1) "Deadly weapon" and "dangerous ordnance" have the sane

meani ngs as in section 2923.11 of the Revised Code.
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(2) "Mdtor vehicle" has the same nmeaning as in section
4501. 01 of the Revi sed Code.

(3) "Peace officer" has the same nmeaning as in section
2935. 01 of the Revised Code.

(4) "Sexual conduct" has the sane neaning as in section
2907.01 of the Revised Code, except that, as used in this section
it does not include the insertion of an instrunent, apparatus, or
other object that is not a part of the body into the vaginal or
anal opening of another, unless the of fender knew at the tine of
the insertion that the instrunment, apparatus, or other object

carried the offender's bodily fluid.

(5) "lInvestigator of the bureau of crininal identification
and investigation" neans an investigator of the bureau of crim nal
identification and investigation who is comm ssioned by the
superi ntendent of the bureau as a special agent for the purpose of
assisting | aw enforcenment officers or providing emergency
assi stance to peace officers pursuant to authority granted under
section 109.541 of the Revised Code.

(6) "lnvestigator" has the sanme neaning as in section 109.541
of the Revised Code.

(7) "Public utility worker" has the sane neaning as in
section 2903.01 of the Revi sed Code.

Sec. 2903.12. (A) No person, while under the influence of
sudden passion or in a sudden fit of rage, either of which is
brought on by serious provocation occasioned by the victimthat is
reasonably sufficient to incite the person into using deadly

force, shall know ngly:

(1) Cause serious physical harmto another or to another's

unbor n;

(2) Cause or attenpt to cause physical harmto another or to
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anot her's unborn by neans of a deadly weapon or dangerous

ordnance, as defined in section 2923.11 of the Revi sed Code.

(B) Whoever violates this section is guilty of aggravated
assault. Except as otherwi se provided in this division, aggravated
assault is a felony of the fourth degree. If the victimof the
offense is a peace officer e—an, investigator of the bureau of

crimnal identification and investigation, or public utility

worker, aggravated assault is a felony of the third degree.

Regar dl ess of whether the offense is a felony of the third or
fourth degree under this division, if the offender also is
convicted of or pleads guilty to a specification as described in
section 2941. 1423 of the Revised Code that was included in the

i ndictnent, count in the indictnment, or information charging the
of fense, except as otherw se provided in this division, the court
shall sentence the offender to a mandatory prison termas provided
in division (D)(8) of section 2929.14 of the Revised Code. If the
victimof the offense is a peace officer e—an, investigator of
the bureau of crimnal identification and investigation, or public

utility worker, and if the victimsuffered serious physical harm

as a result of the comm ssion of the offense, aggravated assault
is a felony of the third degree, and the court, pursuant to
division (F) of section 2929.13 of the Revised Code, shall inpose
as a mandatory prison termone of the prison terns prescribed for

a felony of the third degree.
(C) As used in this section

(1) "Investigator of the bureau of crimnal identification
and investigation" has the same meaning as in section 2903.11 of
t he Revi sed Code.

(2) "Peace officer” has the sanme neaning as in section
2935. 01 of the Revised Code.

(3) "Public utility worker" has the sane neaning as in
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section 2903.01 of the Revi sed Code.

Sec. 2903.13. (A) No person shall knowi ngly cause or attenpt

to cause physical harmto another or to another's unborn.

(B) No person shall recklessly cause serious physical harmto

anot her or to another's unborn.

(© Whoever violates this section is guilty of assault, and
the court shall sentence the offender as provided in this division
and divisions (O (1), (2), (3), (4, (5, and (6) of this section.
Except as otherwi se provided in division (C(1), (2), (3), (4), or

(5) of this section, assault is a nisdenmeanor of the first degree.

(1) Except as otherwise provided in this division, if the
offense is cormmitted by a caretaker against a functionally
i mpai red person under the caretaker's care, assault is a felony of
the fourth degree. If the offense is cormitted by a caretaker
against a functionally inpaired person under the caretaker's care,
if the of fender previously has been convicted of or pleaded guilty
to a violation of this section or section 2903.11 or 2903. 16 of
the Revised Code, and if in relation to the previous conviction
the of fender was a caretaker and the victimwas a functionally
i mpai red person under the offender's care, assault is a felony of

the third degree.

(2) If the offense is commtted in any of the follow ng

circunstances, assault is a felony of the fifth degree:

(a) The offense occurs in or on the grounds of a state
correctional institution or an institution of the departnent of
youth services, the victimof the offense is an enpl oyee of the
department of rehabilitation and correction, the departnent of
yout h services, or a probation departnent or is on the prem ses of
the particular institution for business purposes or as a visitor,

and the offense is commtted by a person incarcerated in the state
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correctional institution, by a person institutionalized in the
departnment of youth services institution pursuant to a conm tnent
to the departnent of youth services, by a parolee, by an offender
under transitional control, under a conmunity control sanction, or
on an escorted visit, by a person under post-rel ease control, or
by an of fender under any other type of supervision by a government

agency.

(b) The offense occurs in or on the grounds of a | ocal
correctional facility, the victimof the offense is an enpl oyee of
the local correctional facility or a probation departnment or is on
the prenises of the facility for business purposes or as a
visitor, and the offense is conmitted by a person who is under
custody in the facility subsequent to the person's arrest for any
crime or delinquent act, subsequent to the person's being charged
with or convicted of any crine, or subsequent to the person's

being all eged to be or adjudicated a delinquent child.

(c) The offense occurs off the grounds of a state
correctional institution and off the grounds of an institution of
the departnment of youth services, the victimof the offense is an
enpl oyee of the departnent of rehabilitation and correction, the
departnent of youth services, or a probation departnent, the
of fense occurs during the enployee's official work hours and while
the enpl oyee is engaged in official work responsibilities, and the
of fense is commtted by a person incarcerated in a state
correctional institution or institutionalized in the departnent of
youth services who tenporarily is outside of the institution for
any purpose, by a parolee, by an offender under transitiona
control, under a conmmunity control sanction, or on an escorted
visit, by a person under post-release control, or by an offender

under any other type of supervision by a governnent agency.

(d) The offense occurs off the grounds of a |ocal

correctional facility, the victimof the offense is an enpl oyee of
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the local correctional facility or a probation departnment, the

of fense occurs during the enployee's official work hours and while
the enpl oyee is engaged in official work responsibilities, and the
offense is cormitted by a person who is under custody in the
facility subsequent to the person's arrest for any crine or
del i nquent act, subsequent to the person being charged with or
convicted of any crime, or subsequent to the person being all eged
to be or adjudicated a delinquent child and who tenporarily is
outside of the facility for any purpose or by a parol ee, by an

of fender under transitional control, under a comunity control
sanction, or on an escorted visit, by a person under post-rel ease
control, or by an of fender under any other type of supervision by

a government agency.

(e) The victimof the offense is a school teacher or
adm ni strator or a school bus operator, and the offense occurs in
a school, on school premises, in a school building, on a schoo
bus, or while the victimis outside of school prenises or a school
bus and is engaged in duties or official responsibilities
associated with the victinm s enploynent or position as a schoo
teacher or adm nistrator or a school bus operator, including, but
not limted to, driving, acconpanying, or chaperoning students at
or on class or field trips, athletic events, or other school
extracurricular activities or functions outside of school

premi ses.

(3) If the victimof the offense is a peace officer er—an,
investigator of the bureau of crimnal identification and
i nvestigation, a firefighter, er—a person perform ng energency

medi cal service, or public utility worker, while in the

performance of thet+ official duties or in the course of

enpl oynent, assault is a felony of the fourth degree.

(4) If the victimof the offense is a peace officer er—an,

i nvestigator of the bureau of crimnal identification and
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investigation, or public utility worker and if the victimsuffered

serious physical harmas a result of the conm ssion of the

of fense, assault is a felony of the fourth degree, and the court,
pursuant to division (F) of section 2929.13 of the Revi sed Code,
shall inpose as a nandatory prison termone of the prison terns
prescribed for a felony of the fourth degree that is at |east

twel ve nonths in duration

(5) If the victimof the offense is an officer or enployee of
a public children services agency or a private child placing
agency and the offense relates to the officer's or enployee's
performance or anticipated performance of official
responsibilities or duties, assault is either a felony of the
fifth degree or, if the offender previously has been convicted of
or pleaded guilty to an offense of violence, the victimof that
prior offense was an officer or enployee of a public children
servi ces agency or private child placing agency, and that prior
of fense related to the officer's or enployee's performance or
antici pated performance of official responsibilities or duties, a

felony of the fourth degree.

(6) If an of fender who is convicted of or pleads guilty to
assault when it is a msdeneanor also is convicted of or pleads
guilty to a specification as described in section 2941. 1423 of the
Revi sed Code that was included in the indictnent, count in the
i ndi ctnent, or information charging the offense, the court shal
sentence the offender to a mandatory jail termas provided in
division (G of section 2929.24 of the Revi sed Code.

If an offender who is convicted of or pleads guilty to
assault when it is a felony also is convicted of or pleads guilty
to a specification as described in section 2941. 1423 of the
Revi sed Code that was included in the indictnent, count in the
i ndictnent, or information charging the offense, except as

ot herwi se provided in division (C)(4) of this section, the court
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shal |l sentence the offender to a mandatory prison termas provided
in division (D)(8) of section 2929.14 of the Revised Code.

(D) As used in this section

(1) "Peace officer"” has the same nmeaning as in section
2935. 01 of the Revised Code.

(2) "Firefighter" has the sane neaning as in section 3937.41
of the Revi sed Code.

(3) "Energency nedical service" has the sane neaning as in
section 4765.01 of the Revised Code.

(4) "Local correctional facility" means a county,
mul ti county, rmunicipal, municipal-county, or multicounty-nmunicipa
jail or workhouse, a mininmumsecurity jail established under
section 341.23 or 753.21 of the Revised Code, or another county,
nmul ti county, municipal, nunicipal-county, or multicounty-nunicipa
facility used for the custody of persons arrested for any crime or
del i nquent act, persons charged with or convicted of any crinme, or

persons alleged to be or adjudicated a delinquent child.

(5) "Enployee of a local correctional facility" nmeans a
person who is an enpl oyee of the political subdivision or of one
or nmore of the affiliated political subdivisions that operates the
| ocal correctional facility and who operates or assists in the

operation of the facility.

(6) "School teacher or adninistrator" neans either of the

fol |l ow ng:

(a) A person who is enployed in the public schools of the
state under a contract described in section 3319.08 of the Revised
Code in a position in which the person is required to have a
certificate issued pursuant to sections 3319.22 to 3319. 311 of the
Revi sed Code.
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(b) A person who is enployed by a nonpublic school for which
the state board of education prescribes m ni mum standards under
section 3301.07 of the Revised Code and who is certificated in
accordance with section 3301.071 of the Revised Code.

(7) "Comunity control sanction"” has the sanme neaning as in
section 2929.01 of the Revised Code.

(8) "Escorted visit" neans an escorted visit granted under
section 2967.27 of the Revised Code.

(9) "Post-release control"™ and "transitional control" have

the same neanings as in section 2967.01 of the Revised Code.

(10) "Investigator of the bureau of crimnal identification
and investigation" has the sane nmeaning as in section 2903. 11 of
t he Revi sed Code.

(11) "Public utility worker" has the sane neaning as in
section 2903.01 of the Revi sed Code.

Sec. 2929.04. (A) Inposition of the death penalty for
aggravated nurder is precluded unless one or nore of the follow ng
is specified in the indictnent or count in the indictnment pursuant
to section 2941. 14 of the Revised Code and proved beyond a

reasonabl e doubt:

(1) The offense was the assassination of the president of the
United States or a person in line of succession to the presidency,
the governor or |ieutenant governor of this state, the
president-elect or vice president-elect of the United States, the
governor-el ect or |ieutenant governor-elect of this state, or a
candi date for any of the offices described in this division. For
pur poses of this division, a person is a candidate if the person
has been nom nated for election according to law, if the person
has filed a petition or petitions according to |aw to have the

person's name placed on the ballot in a primary or genera
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el ection, or if the person canpaigns as a wite-in candidate in a

primary or general election.
(2) The offense was comitted for hire.

(3) The offense was committed for the purpose of escaping
det ecti on, apprehension, trial, or punishment for another offense

committed by the of fender

(4) The offense was commtted while the of fender was under
detention or while the of fender was at large after having broken
detention. As used in division (A)(4) of this section, "detention"
has the sane nmeaning as in section 2921.01 of the Revised Code,
except that detention does not include hospitalization,
institutionalization, or confinenment in a nental health facility
or nental retardation and devel opnentally disabled facility unless
at the tinme of the comm ssion of the offense either of the

foll owi ng circunstances apply:

(a) The offender was in the facility as a result of being

charged with a violation of a section of the Revised Code.

(b) The offender was under detention as a result of being
convicted of or pleading guilty to a violation of a section of the
Revi sed Code.

(5) Prior to the offense at bar, the offender was convicted

of an of fense an essential elenent of which was the purposeful

killing of or attenpt to kill another, or the offense at bar was
part of a course of conduct involving the purposeful killing of or
attenpt to kill two or nore persons by the offender

(6) The victimof the offense was a | aw enforcenent officer

as defined in section 2911.01 of the Revised Code, or a public

utility worker, as defined in section 2903.01 of the Revi sed Code,

whom t he of fender had reasonabl e cause to know or knew to be a | aw

enforcenent officer or a public utility worker as so defined, and

either the victim at the tine of the comm ssion of the offense,
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was engaged in the victinms duties, or it was the offender's

specific purpose to kill a |l aw enforcenent officer or a public

utility worker as so defi ned.

(7) The offense was commtted while the offender was
committing, attenpting to commit, or fleeing inmediately after
conmtting or attenpting to commt ki dnapping, rape, aggravated
arson, aggravated robbery, or aggravated burglary, and either the
of fender was the principal offender in the comm ssion of the
aggravated nmurder or, if not the principal offender, commtted the

aggravated rmurder with prior calculation and design

(8) The victimof the aggravated nurder was a witness to an
of fense who was purposely killed to prevent the victims testinony
in any crimnal proceeding and the aggravated nurder was not
comritted during the comm ssion, attenpted comm ssion, or flight
i Mmedi ately after the conm ssion or attenpted comi ssion of the
offense to which the victimwas a witness, or the victimof the
aggravated nmurder was a witness to an of fense and was purposely
killed in retaliation for the victims testinony in any crim nal

proceedi ng.

(9) The offender, in the conm ssion of the offense,
pur posefully caused the death of another who was under thirteen
years of age at the tinme of the conmi ssion of the offense, and
either the offender was the principal offender in the comn ssion
of the offense or, if not the principal offender, comitted the

of fense with prior calculation and design.

(10) The offense was conmitted while the of fender was
committing, attenpting to commit, or fleeing imediately after

comritting or attenpting to commit terrorism

(B) If one or nore of the aggravating circunstances listed in
division (A of this section is specified in the indictnment or

count in the indictnment and proved beyond a reasonabl e doubt, and
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if the offender did not raise the matter of age pursuant to
section 2929.023 of the Revised Code or if the offender, after
raising the matter of age, was found at trial to have been

ei ghteen years of age or older at the tinme of the conmi ssion of
the offense, the court, trial jury, or panel of three judges shal
consi der, and wei gh agai nst the aggravating circunstances proved
beyond a reasonabl e doubt, the nature and circunstances of the
of fense, the history, character, and background of the of fender

and all of the follow ng factors:

(1) Whether the victimof the offense induced or facilitated

(2) Whether it is unlikely that the of fense woul d have been
conmm tted, but for the fact that the offender was under duress,

coercion, or strong provocation

(3) Whether, at the tinme of conmitting the offense, the
of fender, because of a nental disease or defect, |acked
substantial capacity to appreciate the crimnality of the
of fender's conduct or to conformthe offender's conduct to the

requi rements of the |aw,
(4) The youth of the offender;

(5) The offender's lack of a significant history of prior

crimnal convictions and del i nquency adj udi cati ons;

(6) If the offender was a participant in the offense but not
the principal offender, the degree of the offender's participation
in the of fense and the degree of the offender's participation in

the acts that led to the death of the victim

(7) Any other factors that are relevant to the issue of

whet her the of fender should be sentenced to death.

(C The defendant shall be given great latitude in the

presentation of evidence of the factors listed in division (B) of
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this section and of any other factors in mtigation of the

i mposition of the sentence of death.

The existence of any of the mitigating factors listed in
division (B) of this section does not preclude the inposition of a
sentence of death on the of fender but shall be weighed pursuant to
divisions (D)(2) and (3) of section 2929.03 of the Revised Code by
the trial court, trial jury, or the panel of three judges agai nst
the aggravating circunstances the offender was found guilty of

commi tting.

Section 2. That existing sections 2903. 01, 2903. 11, 2903.12,
2903. 13, and 2929.04 of the Revised Code are hereby repeal ed.
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