As Reported by the Senate Judiciary--Civil Justice Committee

128th General

Assembly

Regular Session Sub. S. B. No. 251
2009-2010

To

Senators Seitz, Schiavoni

Cosponsors: Senators Turner, Kearney

A BILL

amend sections 1337.092, 1337.12, 2101. 24,

2109. 21, 2111.02, 2111.12, 2111.121, 5301.071
5747.02, 5801.10, 5804.12, 5808.14, 5808.17, and
5810.13; to enact new section 2107.52 and sections
1337.21 to 1337.64, 3793.31 to 3793.39, 5808. 18,
5808. 19, 5809. 031, 5810.14, and 5815.49; and to
repeal sections 1337.09, 1337.091, 1337.093,
1337.18, 1337.19, 1337.20, and 2107.52 of the

Revi sed Code to adopt the Uniform Power of
Attorney Act; to nodify a trustee's duties with
respect to life insurance policies, specify a
trustee's power to distribute trust principal in
further trust, provide for the titling of assets
in trust form and nmake ot her changes in the Trust
Code; to nodify the anti-|apse provisions
regarding wills and adopt anti-|apse provisions
applicable to trusts; to provide a nechanismfor a
probate court to order a person who suffers from
al cohol and other drug abuse to undergo treatnment;
to provide a rule of construction interpreting
federal estate tax and generati on-ski pping
transfer tax fornmulas in wills and trusts due to

the repeal of those taxes; and to declare an
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ener gency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1337.092, 1337.12, 2101.24, 2109. 21,
2111.02, 2111.12, 2111.121, 5301.071, 5747.02, 5801.10, 5804. 12,
5808. 14, 5808.17, and 5810. 13 be anended and new section 2107.52
and sections 1337.21, 1337.22, 1337.23, 1337.24, 1337.25, 1337.26,
1337. 27, 1337.28, 1337.29, 1337.30, 1337.31, 1337.32, 1337.33,
1337.34, 1337.35, 1337.36, 1337.37, 1337.38, 1337.39, 1337.40,
1337.41, 1337.42, 1337.43, 1337.44, 1337.45, 1337.46, 1337.47,
1337.48, 1337.49, 1337.50, 1337.51, 1337.52, 1337.53, 1337.54,
1337.55, 1337.56, 1337.57, 1337.58, 1337.59, 1337.60, 1337.61,
1337.62, 1337.63, 1337.64, 3793.31, 3793.32, 3793.33, 3793. 34,
3793. 35, 3793.36, 3793.37, 3793.38, 3793.39, 5808.18, 5808.19,
5809. 031, 5810.14, and 5815.49 of the Revised Code be enacted to

read as foll ows:

Sec. 1337.092. (A) If an attorney in fact enters into a
contract in the representative capacity of the attorney in fact,
if the contract is within the authority of the attorney in fact,
and if the attorney in fact discloses in the contract that it is
being entered into in the representative capacity of the attorney
in fact, the attorney in fact is not personally liable on the
contract, unless the contract otherw se specifies. If the words or

1

initialism"attorney in fact," "as attorney in fact," "AF,"

n

"power of attorney," "POA " or any other word or words or
initialismindicating representative capacity as an attorney in
fact are included in a contract follow ng the nane or signature of
an attorney in fact, the inclusion is sufficient disclosure for
pur poses of this division that the contract is being entered into
in the attorney in fact's representative capacity as attorney in

fact.
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(B) An attorney in fact is not personally liable for a debt
of the attorney in fact's principal, unless one or nore of the

foll owi ng applies:

(1) The attorney in fact agrees to be personally responsible
for the debt.

(2) The debt was incurred for the support of the principal,
and the attorney in fact is liable for that debt because of
another legal relationship that gives rise to or results in a duty

of support relative to the principal

(3) The negligence of the attorney in fact gave rise to or

resulted in the debt.

(4) An act of the attorney in fact that was beyond the

attorney in fact's authority gave rise to or resulted in the debt.

(5) An agreenment to assist in the recovery of funds under
section 169. 13 of the Revised Code was the subject of the power of

attorney that gave rise to or resulted in the debt.

(G This section applies but is not limted to, and the terns

"power of attorney" and "attorney in fact" include but are not

limted to. an agency adreenent and an agent under an _agency

agr eenent .

Sec. 1337.12. (A (1) An adult who is of sound m nd
voluntarily may create a valid durable power of attorney for
health care by executing a durable power of attorney, in
accordance with division{B)yof section 1337409 1337.24 of the
Revi sed Code, that authorizes an attorney in fact as described in
division (A)(2) of this section to make health care decisions for
the principal at any tinme that the attendi ng physician of the
princi pal determnes that the principal has |lost the capacity to
meke i nfornmed health care decisions for the principal. Except as

ot herwi se provided in divisions (B) to (F) of section 1337.13 of
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the Revised Code, the authorization may include the right to give
i nformed consent, to refuse to give infornmed consent, or to

wi thdraw i nformed consent to any health care that is being or
could be provided to the principal. Additionally, to be valid, a
dur abl e power of attorney for health care shall satisfy both of

the foll ow ng:

(a) It shall be signed at the end of the instrument by the

principal and shall state the date of its execution.

(b) It shall be witnessed in accordance with division (B) of
this section or be acknow edged by the principal in accordance

with division (C) of this section.

(2) Except as otherw se provided in this division, a durable
power of attorney for health care may designate any conpetent
adult as the attorney in fact. The attendi ng physician of the
princi pal and an adninistrator of any nursing home in which the
principal is receiving care shall not be designated as an attorney
in fact in, or act as an attorney in fact pursuant to, a durable
power of attorney for health care. An enployee or agent of the
attendi ng physician of the principal and an enpl oyee or agent of
any health care facility in which the principal is being treated
shal | not be designated as an attorney in fact in, or act as an
attorney in fact pursuant to, a durable power of attorney for
health care, except that these limtations do not preclude a
principal from designating either type of enpl oyee or agent as the
principal's attorney in fact if the individual is a conpetent
adult and related to the principal by blood, marriage, or
adoption, or if the individual is a conpetent adult and the
princi pal and the individual are nenbers of the sanme religious

order.

(3) A durable power of attorney for health care shall not

expire, unless the principal specifies an expiration date in the
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i nstrunent. However, when a durable power of attorney contains an
expiration date, if the principal |acks the capacity to make

i nformed health care decisions for the principal on the expiration
date, the instrunment shall continue in effect until the principa
regains the capacity to make infornmed health care decisions for

t he princi pal .

(B) If witnessed for purposes of division (A)(1)(b) of this
section, a durable power of attorney for health care shall be
wi tnessed by at |east two individuals who are adults and who are
not ineligible to be w tnesses under this division. Any person who
is related to the principal by blood, narriage, or adoption, any
person who is designated as the attorney in fact in the
instrunment, the attendi ng physician of the principal, and the
adm ni strator of any nursing hone in which the principal is

receiving care are ineligible to be w tnesses.

The wi tnessing of a durable power of attorney for health care
shall involve the principal signing, or acknow edging the
principal's signature, at the end of the instrument in the
presence of each wi tness. Then, each wi tness shall subscribe the
wi tness's signature after the signature of the principal and, by
doing so, attest to the witness's belief that the principal
appears to be of sound nmind and not under or subject to duress,
fraud, or undue influence. The signhatures of the principal and the
wi tnesses under this division are not required to appear on the

same page of the instrument.

(O If acknow edged for purposes of division (A)(1)(b) of
this section, a durable power of attorney for health care shall be
acknow edged before a notary public, who shall make the
certification described in section 147.53 of the Revised Code and
al so shall attest that the principal appears to be of sound m nd

and not under or subject to duress, fraud, or undue influence.

(D)(1) If a principal has both a valid durable power of

Page 5

114
115
116
117
118
119

120
121
122
123
124
125
126
127
128

129
130
131
132
133
134
135
136
137
138

139
140
141
142
143
144

145



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

attorney for health care and a valid declaration, division (B) of
section 2133.03 of the Revised Code applies. If a principal has
both a valid durable power of attorney for health care and a DNR
identification that is based upon a valid declaration and if the
decl arati on supersedes the durable power of attorney for health
care under division (B) of section 2133.03 of the Revised Code,
the DNR identification supersedes the durable power of attorney
for health care to the extent of any conflict between the two. A
val i d durable power of attorney for health care supersedes any DNR
identification that is based upon a do-not-resuscitate order that
a physician issued for the principal which is inconsistent with
the durable power of attorney for health care or a valid decision

by the attorney in fact under a durable power of attorney.
(2) As used in division (D) of this section:

(a) "Declaration" has the same nmeaning as in section 2133.01
of the Revi sed Code.

(b) "Do-not-resuscitate order” and "DNR i dentification" have

the same neanings as in section 2133.21 of the Revised Code.

Sec. 1337.21. Sections 1337.21 to 1337.64 of the Revi sed Code

nmay be cited as the uniform power of attorney act.

Sec. 1337.22. As used in sections 1337.21 to 1337.64 of the
Revi sed Code:

(A) "Agent" neans a person granted authority to act for a

princi pal under a power of attorney, whether denoni nated an agent,

attorney in fact, or otherw se. "Agent" includes an original

agent., coagent. successor agent, and a person to which an agent's

authority is del egat ed.

(B) "Durable," with respect to a power of attorney, nmeans not

term nated by the principal's incapacity.
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(G "Electronic" neans relating to technol ogy havi ng

electrical, digital, nagnetic, wireless, optical, electromgnetic,

or sinmlar capabilities.

(D) "Good faith" neans honesty in fact.

(E) "lncapacity" neans inability of an individual to manage

property or business affairs for either of the foll owi ng reasons:

(1) The individual has an inpairnment in the ability to

receive and evaluate informati on or nake or conmmuni cate deci si ons

even with the use of technol ogi cal assistance.

(2) The individual is any of the foll ow ng:

(a) M ssing:

(b) Detained. including incarcerated in a penal system

(c) CQutside the United States and unable to return.

(F) "Person" neans an individual, corporation, business

trust, estate, trust, partnership, limted liability conpany,

association, joint venture, public corporation, governnent or

governnent al subdi vi sion, agency, or instrunentality, or any other

| egal or commercial entity.

(G "Power of attorney" neans a witing or other record that

grants authority to an agent to act in the place of the principal,

whet her or not the term power of attorney is used.

(H "Presently exercisable general power of appointnent, "

with respect to property or a property interest subject to a power

of appoi ntnent, nmeans power exercisable at the tinme in question to

vest absolute ownership in the principal individually, the

principal's estate. the principal's creditors, or the creditors of

the principal's estate. The termincludes a power of appoi nt ment

not exercisable until the occurrence of a specified event, the

sati sfaction of an ascertai nable standard, or the passage of a

specified period only after the occurrence of the specified event,
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the satisfaction of the ascertainable standard, or the passage of

the specified period. The term does not include a power

exercisable in a fiduciary capacity or only by will.

(1) "Principal" neans an individual who grants authority to

an _agent in a power of attorney.

(J) "Property" neans anything that nay be the subject of

ownershi p, whether real or personal, or legal or equitable, or any

interest or right therein.

(K) "Record" neans information that is inscribed on a

tangible nediumor that is stored in an el ectronic or other medium

and is retrievable in perceivable form

(L) "Sign" neans., with present intent to authenticate or

adopt a record., to execute or adopt a tangible synbol or to attach

to or logically associate with the record an el ectroni c sound,

synbol ., or process.

(M "State" nmeans a state of the United States, the District

of Col unbia, Puerto Rico, the United States Virgin |Islands, or any

territory or insular possession subject to the jurisdiction of the

Uni ted States.

(N) "Stocks and bonds" neans _stocks. bonds., mutual funds, and

all other types of securities and financial instrunents, whether

held directly, indirectly, or in any other manner, but does not

i nclude commpdity futures contracts or call or put options on

st ocks or stock indexes.

Sec. 1337.23. Sections 1337.21 to 1337.64 of the Revised Code

apply to all powers of attorney except the follow ng:

(A A power to the extent it is coupled with an interest in

the subject of the power, including a power given to or for the

benefit of a creditor in connection with a credit transaction;

(B) A power to make heal th-care deci sions;
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(G A proxy or other delegation to exercise voting rights or

nmanagenent rights with respect to an entity:

(D) _A power created on a formprescribed by a governnent or

gover nment al subdi vi sion, _agency., or instrunentality for a

gover nment al _pur pose.

Sec. 1337.24. A power of attorney created under sections
1337.21 to 1337.64 of the Revised Code is durable unless it

expressly provides that it is term nated by the incapacity of the

principal .

Sec. 1337.25. A power of attorney nust be signed by the

principal or in the principal's conscious presence by another

individual directed by the principal to sign the principal's name

on the power of attorney. A signature on a power of attorney is

presuned to be genuine if the principal acknow edges the signature

before a notary public or other individual authorized by law to

t ake acknow edgnents.

Sec. 1337.26. (A) A power of attorney executed in this state

on or after the effective date of this section is valid if its

execution conplies with section 1337.25 of the Revi sed Code.

(B) A power of attorney executed in this state before the

effective date of this section is valid if its execution conplied

with the law of this state as it existed at the tine of execution

(G A power of attorney executed other than in this state is

valid in this state if, when the power of attorney was executed,

the execution conplied with the law of the jurisdiction that

determ nes the nmeaning and effect of the power of attorney

pursuant to section 1337.27 of the Revised Code or with the

requirenents for a mlitary power of attorney pursuant to 10
U.S.C. 1044b
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(D) Except as otherw se provided by statute other than
sections 1337.21 to 1337.64 of the Revi sed Code, a photocopy or

electronically transnmtted copy of an original power of attorney

has the sane effect as the original

Sec. 1337.27. The neaning and effect of a power of attorney

is determned by the law of the jurisdiction indicated in the

power of attorney and, in the absence of an indication of

jurisdiction, by the law of the jurisdiction in which the power of

attorney was execut ed.

Sec. 1337.28. (A In a power of attorney., a principal my

nom nate a guardian of the principal's person. estate. or both and

nay _nom nate a guardian of the person, the estate., or both of one

or nore of the principal's mnor children, whether born at the

tinmne of the execution of the power of attorney or afterward. The

nom nation is for consideration by a court if proceedings for the

appoi ntnent of a guardian for the principal's person, estate, or

both or if proceedings for the appointnent of a guardian of the

person, the estate. or both of one or nore of the principal's

mnor children are comrenced at a |later tine. The principal may

aut horize the person nom nated as guardian or the agent to

nom nate a successor quardian for consideration by a court. Except

for good cause shown or disqualification, the court shall nmke its

appoi ntnment in accordance with the principal's npbst recent

noni nati on. Nom nation of a person as a guardi an or successor

guardi an of the person., the estate, or both of one or nore of the

principal's minor children under this division, and any subsequent

appoi ntment _of the guardian or successor guardi an _as guardi an

under section 2111.02 of the Revised Code, does not vacate the

jurisdiction of any other court that previously may have exercised

jurisdiction over the person of the mnor.

(B) The principal may direct that bond be wai ved for a person
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noni nated as quardi an or as a successor guardi an

(C If, after a principal executes a power of attorney, a

court appoints a guardian of the principal's estate or other

fiduciary charged with the managenent of sone or all of the

principal's property, the agent is accountable to the fiduciary as

well as to the principal. The power of attorney is not terni nated

and the agent's authority continues unless |limted, suspended., or

terninated by the court after notice to the agent and upon a

finding that limtation, suspension, or term nation would be in

the best interest of the principal.

(D) A power of attorney that contains the nonination of a

person to be the quardian of the person, the estate, or both of

one or nore of the principal's minor children under this division

may be filed with the probate court for safekeeping, and the

probate court shall designate the nom nation as the nom nati on of

a standby guardi an.

Sec. 1337.29. (A A power of attorney is effective when

executed unless the principal provides in the power of attorney

that it becomes effective at a future date or upon the occurrence

of a future event or contingency.

(B) If a power of attorney becones effective upon the

occurrence of a future event or contingency, the principal, in the

power of attorney, nmay authorize one or nore persons to determ ne

in a witing or other record that the event or contingency has

occurr ed.

(C |If a power of attorney becones effective upon the

principal's incapacity and the principal has not authorized a

person to determ ne whether the principal is incapacitated. or the

person authorized is unable or unwilling to nmake the

determ nation, the power of attorney becones effective upon one of

the followi ng determnations made in a witing or other record:
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(1) A determination by a physician who has exam ned the

principal or a licensed psychol ogi st who has eval uated the

principal that the principal is incapacitated within the neaning
of division (E)(1) of section 1337.22 of the Revi sed Code;

(2) A deternination by an attorney at law, a judge. or an

appropriate governnental official that the principal is

incapacitated within the neaning of division (E)(2) of section
1337. 22 of the Revi sed Code.

(D) A person authorized by the principal in the power of

attorney to determine that the principal is incapacitated nay act

as the principal's personal representative pursuant to 42 U.S.C

1320d to 1320d-8, and applicable requlations, to obtain access to

the principal's health-care i nformati on and conmmuni cate with the

principal's health-care provider

Sec. 1337.30. (A A power of attorney terninates when any of

the foll owi ng occurs:

(1) The principal dies;

(2) The principal becones incapacitated, if the power of

attorney i s not durable;

(3) The principal revokes the power of attorney:

(4) The power of attorney provides that it term nates;

(5) The purpose of the power of attorney is acconplished;

(6) The principal revokes the agent's authority or the agent

di es, becones incapacitated, or resigns, and the power of attorney

does not provide for another agent to act under the power of

attorney.

(B) An agent's authority tern nates when any of the follow ng

OCcurs:

(1) The principal revokes the authority:
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(2) The agent dies, becones incapacitated, or resians;

(3) An action is filed for the divorce, dissolution, or

annul nent _of the agent's marriage to the principal or their |egal

separation, unless the power of attorney otherw se provides;

(4) The power of attorney termn nates.

(Q Unless the power of attorney otherw se provides, an

agent's authority is exercisable until the authority terni nates

under division (B) of this section, notw thstanding a |apse of

tinme since the execution of the power of attorney.

(D) Term nation of an agent's authority or of a power of

attorney is not effective as to the agent or another person that,

w t hout actual know edge of the ternmination, acts in good faith

under the power of attorney. An act so perforned, unless otherw se

invalid or unenforceable, binds the principal and the principal's

successors in interest.

(E) Incapacity of the principal of a power of attorney that

is not durable does not revoke or term nate the power of attorney

as to an agent or other person that, w thout actual know edge of

the incapacity, acts in good faith under the power of attorney. An

act so perforned, unless otherwi se invalid or unenforceable, binds

the principal and the principal's successors in interest.

(F) The execution of a power of attorney does not revoke a

power of attorney previously executed by the principal unless the

subsequent power of attorney provides that the previous power of

attorney is revoked or that all other powers of attorney are

r evoked.

Sec. 1337.31. (A) A principal nay designate two or nore

persons to act as coagents. Unl ess the power of attorney otherw se

provi des, each coagent nay exercise its authority independently.

(B) A principal nmay designate one or nore successor _agents to
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act if an agent resigns, dies, becones incapacitated, is not

qualified to serve, or declines to serve. A principal may grant

authority to designate one or nbre successor agents to an agent or

ot her person desi gnated by nane, office, or function. Unless the

power of attorney otherw se provides, a successor agent has the

sane _authority as that granted to the original agent and nmay not

act until all predecessor agents have resigned, died, becone

i ncapacitated, are no longer qualified to serve, or have declined

to serve

(O Except as otherw se provided in the power of attorney and

division (D) of this section. an agent that does not participate

in or conceal a breach of fiduciary duty commtted by another

agent, including a predecessor agent, is not liable for the

actions of the other agent.

(D) An agent that has actual know edge of a breach or

i nm nent breach of fiduciary duty by another agent shall notify

the principal and, if the principal is incapacitated, take any

action reasonably appropriate in the circunstances to saf equard

the principal's best interest. An agent that fails to notify the

principal or take action as required by this division is liable

for the reasonably foreseeabl e dannges that could have been

avoided if the agent had notified the principal or taken action as

requi red by this division.

Sec. 1337.32. Unless the power of attorney otherw se

provides, an agent is entitled to reinbursenent of expenses

reasonably incurred on behalf of the principal and to conpensation

that is reasonabl e under the circunstances.

Sec. 1337.33. Except as otherw se provided in the power of

attorney, a person accepts appointnent as an agent under a power

of attorney by exercising authority or perforn ng duties as an
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agent or by any other assertion or conduct indicating acceptance.

Sec. 1337.34. (A Notwi thstandi ng provisions in the power of

attorney, an agent that has accepted appointnent shall do all of

the foll ow ng:

(1) Act in accordance with the principal's reasonable

expectations to the extent actually known by the agent and,

otherwise, in the principal's best interest;

(2) Act in good faith:;

(3) Act only within the scope of authority granted in the

power of attorney;

(4) Attenpt to preserve the principal's estate plan to the

extent actually known by the agent if preserving the plan is

consistent with the principal's best interest based on all

rel evant factors, including all of the foll ow ng:

(a) The value and nature of the principal's property:;

(b) The principal's foreseeable obligations and need for

nai nt enance;

(c) Mnimzation of taxes, including incone, estate,

inheritance, generation-skipping transfer, and gift taxes:;

(d) Eligibility for a benefit, a program or assi stance under

a statute or requlation

(B) Except as otherw se provided in the power of attorney, an

agent that has accepted appointnent shall do all of the foll ow ng:

(1) Act lovyally for the principal's benefit:

(2) Act so as not to create a conflict of interest that

inpairs the agent's ability to act inpartially in the principal's

best interest;

(3) Act with the care, conpetence, and diligence ordinarily

Page 15

415

416
417
418

419
420
421

422

423
424

425
426
427
428

429

430
431

432
433

434
435

436
437

438

439
440
441

442



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

exercised by agents in simlar circunstances;

(4) Keep a record of all receipts, disbursenents, and

transacti ons made on behalf of the principal

(5) Cooperate with a person that has authority to nmake

heal th-care decisions for the principal to carry out the

principal's reasonabl e expectations to the extent actually known

by the agent and, otherwise, act in the principal's best interest.

(G An agent that acts in good faith is not |liable to any

beneficiary of the principal's estate plan for failure to preserve

the plan.

(D) An agent that acts with care, conpetence. and diligence

for the best interest of the principal is not liable solely

because the agent also benefits fromthe act or has an individual

or conflicting interest in relation to the property or affairs of

the principal.

(BE) If an agent is selected by the principal because of

special skills or expertise possessed by the agent or in reliance

on the agent's representation that the agent has special skills or

expertise, the special skills or expertise nust be considered in

determ ni ng whet her the agent has acted with care, conpetence, and

diligence under the circunstances.

(F) Absent a breach of duty to the principal. an agent i s not

liable if the value of the principal's property declines.

(G An agent that exercises authority to del egate to another

person the authority granted by the principal or that engages

anot her person on behalf of the principal is not liable for an

act, error of judgnent. or default of that person if the agent

exercises care, conpetence, and diligence in selecting and

noni toring the person

(H Except as otherwi se provided in the power of attorney, an
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agent is not required to disclose receipts, disbursenents, or

transacti ons conducted on behalf of the principal unless ordered

by a court or requested by the principal, a quardian, a

conservator., another fiduciary acting for the principal. a

gover nnental agency having authority to protect the welfare of the

principal, or, upon the death of the principal, by the persona

representative or successor in interest of the principal's estate.

|f so requested, within thirty days the agent shall conply with

the request or provide a witing or other record substantiating

why additional tine is needed and shall conply with the request

within an additional thirty days.

Sec. 1337.35. A provision in a power of attorney relieving an

agent of liability for breach of duty is binding on the principal

and the principal's successors in interest except to the extent

that either of the follow ng applies:

(A) The provision relieves the agent of liability for breach

of duty comm tted dishonestly, with an inproper notive, or with

reckless indifference to the purposes of the power of attorney or

the best interest of the principal.

(B) The provision was inserted as a result of an abuse of a

confidential or fiduciary relationship with the principal

Sec. 1337.36. (A) Any of the followi ng persons may petition a

court to construe a power of attorney or review the agent's

conduct and grant appropriate relief:

(1) The principal or the agent:

(2) A quardian, conservator, or other fiduciary acting for

the principal., including an executor or adninistrator of the

estate of a deceased principal

(3) A person authorized to nake health-care decisions for the

principal :
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(4) The principal's spouse, parent, or descendant;

(5) An individual who would qualify as a presunptive heir of

the principal;

(6) A person naned as a beneficiary to receive any property,

benefit, or contractual right on the principal's death or as a

beneficiary of a trust created by or for the principal that has a

financial interest in the principal's estate;

(7) A governnental agency having requlatory authority to

protect the welfare of the principal:

(8) The principal's caregiver or another person that

denonstrates sufficient interest in the principal's welfare;

(9) A person asked to accept the power of attorney.

(B) Upon notion by the principal., the court shall disnmiss a

petition filed under this section., unless the court finds that the

principal |acks capacity to revoke the agent's authority or the

power of attorney.

Sec. 1337.37. An agent that violates sections 1337.21 to
1337.64 of the Revised Code is liable to the principal or the

principal's successors in interest for the anbunt required to

restore the value of the principal's property to what it would

have been had the violation not occurred and the anmount required

to reinburse the principal or the principal's successors in

interest for the attorney's fees and costs paid on the agent's
behal f.

Sec. 1337.38. Unless the power of attorney provides a

different nethod for an agent's resignation. an agent nmay resign

by giving notice to the principal and, if the principal is

i ncapacitated, to whichever of the follow ng applies:

(A) The quardian, if one has been appointed for the
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principal, and any coagent or successor agent:

(B) If there is no person described in division (A of this

section, to any of the follow ng:

(1) The principal's careaqgiver:

(2) Another person reasonably believed by the agent to have

sufficient interest in the principal's welfare;

(3) A governnental agency having authority to protect the

wel fare of the principal

Sec. 1337.39. Unless displaced by a provision of sections
1337.21 to 1337.64 of the Revised Code, the principles of |aw and

equi ty suppl enent those sections.

Sec. 1337.40. In the event of a conflict between any
provi sion of sections 1337.21 to 1337.64 of the Revi sed Code and

any other provision of |aw applicable to financial institutions or

other entities, the other provision of |aw controls.

Sec. 1337.41. The renedi es provi ded under sections 1337.21 to

1337. 64 of the Revised Code are not exclusive and do not abrogate

any right or renmedy under any other provision of law of this

state.

Sec. 1337.42. (A) An agent under a power of attorney nmay do

any of the followi ng on behalf of the principal or with the

principal's property only if the power of attorney expressly

grants the agent the authority and if exercise of the authority is

not ot herw se prohi bited by another agreenent or instrunent to

which the authority or property is subject., and, with respect to a

revocable trust of which the principal was the settlor, if the

trust agreenent expressly authorizes the agent to exercise the

principal's powers with respect to the revocation, amendnent, or
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di stribution:

(1) Create, anend, revoke, or termnate an inter vivos trust

to the extent pernmitted by section 5801.05 of the Revised Code or

any other provision of Title LVIII of the Revised Code;

(2) Make a qgift:;

(3) Create or change rights of survivorship

(4) Create or change a beneficiary designation;

(5) Delegate authority granted under the power of attorney;

(6) Waive the principal's right to be a beneficiary of a

joint and survivor annuity, including a survivor benefit under a

retirenment pl an;

(7) Exercise fiduciary powers that the principal has

authority to del egate.

(B) Notwithstanding a grant of authority to do an act

described in division (A) of this section, unless the power of

attorney otherwi se provides, an agent that is not an ancestor,

spouse, or descendant of the principal nay not exercise authority

under a power of attorney to create in the agent., or in an

individual to whomthe agent owes a | egal obligation of support,

an interest in the principal's property, whether by qift, right of

survivorshi p, beneficiary designation, disclainer, or otherw se.

(C) Subject to division (A)., (B), (D), and (E) of this

section, if a power of attorney grants to an agent authority to do

all acts that a principal could do, the agent has the genera
authority described in sections 1337.45 to 1337.57 of the Revi sed
Code.

(D) Unl ess the power of attorney otherw se provides, a grant

of authority to make a qgift is subject to section 1337.58 of the
Revi sed Code.
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(E) Subject to divisions (A). (B), and (D) of this section,

if the subjects over which authority is granted in a power of

attorney are simlar or overlap, the broadest authority controls.

(F) Authority granted in a power of attorney is exercisable

with respect to property that the principal has when the power of

attorney is executed or acquires later, whether or not the

property is located in this state and whether or not the authority

is exercised or the power of attorney is executed in this state.

(G An act perfornmed by an agent pursuant to a power of

attorney has the sane effect and inures to the benefit of and

bi nds the principal and the principal's successors in interest as

if the principal had perforned the act.

Sec. 1337.43. (A) An agent has authority described in
sections 1337.42 to 1337.58 of the Revised Code if the power of

attorney refers to general authority with respect to the

descriptive termfor the subjects stated in sections 1337.45 to

1337.58 of the Revised Code or cites the section of the Revised
Code in which the authority is described.

(B A reference in a power of attorney to general authority

with respect to the descriptive termfor a subject in sections
1337.45 to 1337.58 of the Revised Code or a citation to any of

those sections incorporates the entire section as if it were set

out in full in the power of attorney.

(G A principal may nodify authority incorporated by

r ef er ence.

Sec. 1337.44. Except as otherw se provided in the power of

attorney, by executing a power of attorney that incorporates by

reference a subject described in sections 1337.45 to 1337.58 of

the Revised Code or that grants to an agent authority to do al

acts that a principal could do pursuant to division (C of section
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1337.42 of the Revised Code, a principal authorizes the agent,

with respect to that subject, to do all of the foll ow ng:

(A) Demand, receive, and obtain by litigation or otherw se,

noney or another thing of value to which the principal is, may

beconme, or clains to be entitled. and conserve, invest, disburse,

or _use anything so received or obtained for the purposes intended:;

(B) Contract in any nanner with any person, on terns

agreeable to the agent, to acconplish a purpose of a transaction

and perform rescind, cancel, termnate, reform restate, release,

or nodify the contract or another contract nade by or on behal f of

the principal;

(C) Execute, acknow edge., seal., deliver, file, or record any

i nstrunent or communi cati on the agent considers desirable to

acconplish a purpose of a transaction, including creating at any

tinme a schedule listing sone or all of the principal's property

and attaching it to the power of attorney;

(D) Initiate, participate in, submt to alternative dispute

resolution, settle, oppose. or propose or accept a conpronise with

respect to a claimexisting in favor of or against the principa

or intervene in litigation relating to the claim

(E) Seek on the principal's behalf the assistance of a court

or ot her governnental agency to carry out an act authorized in the

power of attorney;

(F) Engage, conpensate, and di scharge an attorney,

accountant ., discretionary investnent nmnager. expert w tness., or

ot her advi sor;

(G Prepare, execute, and file a record, report, or other

docunent to safequard or pronpte the principal's interest under a

statute or requl ation

(H Communicate with any representative or enployee of a
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gover nment or governnental subdivi sion, agency. or

instrunentality, on behalf of the principal:

(1) Access communi cations intended for, and comruni cate on

behal f of the principal., whether by mail. electronic transm Ssion.

tel ephone. or other neans:

(J) Do any lawful act with respect to the subject and al

property related to the subject.

Sec. 1337.45. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to real property authorizes the agent to do

all of the foll ow ng:

(A) Demand. buy., | ease, receive, accept as a qgift or as

security for an extension of credit, or otherwi se acquire or

reject an interest in real property or a right incident to rea

property;

(B) Sell: exchange; convey with or w thout covenants,

representations, or warranties; quitclaim release; surrender

retain title for security: encunber: partition; consent to

partitioning; subject to an easenent or covenant: subdivide; apply

for zoning or other governnental pernits; plat or consent to

platti ng; devel op; grant an option concerning; |ease; subl ease;

contribute to an entity in exchange for an interest in that

entity; or otherwi se grant or dispose of an interest in rea

property or a right incident to real property:;

(C) Pledge or nortgage an interest in real property or right

incident to real property as security to borrow noney or_ pay.

renew, or _extend the tine of paynent of a debt of the principal or

a _debt quaranteed by the principal

(D) Release, assign, satisfy, or enforce by litigation or

otherwi se a nortgage, deed of trust, conditional sale contract,
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encunbrance, lien, or other claimto real property that exists or

is asserted;

(E) Manage or conserve an interest in real property or a

right incident to real property owned or clained to be owned by

the principal, including all of the foll ow ng:

(1) Insure against liability or casualty or other | o0ss;

(2) Obtain or regain possession of or protecting the interest

or right by litigation or otherw se;

(3) Pay, assess, conpronise, or contest taxes or assessnents

or apply for and receive refunds in connection with taxes;

(4) Purchase supplies., hire assistance or | abor, and make

repairs or alterations to the real property.

(F) Use, develop, alter, replace, renove, erect, or install

structures or other inprovenents upon real property in or incident

to which the principal has, or clains to have, an interest or

right:

(G Participate in a reorganization with respect to rea

property or an entity that owns an interest in or right incident

to real property and receive, and hold., and act with respect to

st ocks and bonds or other property received in a plan of

reorgani zation, including all of the follow ng:

(1) Sell or otherw se dispose of them

(2) Exercise or sell an option, right of conversion, or

sinmlar right with respect to them

(3) Exercise any voting rights in person or by proxy.

(H Change the formof title of an interest in or right

incident to real property:

(1) Dedicate to public use, with or wi thout consideration

easenents or other real property in which the principal has, or
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clainse to have, an interest.

Sec. 1337.46. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to tangi ble personal property authorizes

the agent to do all of the follow nag:

(A) Demand, buy, receive, accept as a qgift or as security for

an _extension of credit, or otherw se acquire or reject ownership

or possession of tangi ble personal property or an interest in

tangi bl e personal property:;

(B) Sell: exchange; convey with or w thout covenants,

representations, or warranties; quitclaim release; surrender

create a security interest in; grant options concerning; |ease;

subl ease; or otherw se dispose of tangible personal property or an

interest in tangi ble personal property:

(G Gant a security interest in tangible personal property

or an interest in tangible personal property as security to borrow

noney or pay. renew, or extend the tinme of paynment of a debt of

the principal or a debt guaranteed by the principal:;

(D) Release, assign., satisfy, or enforce by litigation or

otherwi se a security interest, lien, or other claimon behalf of

the principal with respect to tanqgi ble personal property or an

interest in tangi ble personal property:;

(E) Manage or _conserve tangi bl e personal property or _an

interest in tangible personal property on behalf of the principal,

including all of the foll ow ng:

(1) Insure against liability or casualty or other | o0ss;

(2) Opntain or regain possession of or protect the property or

interest, by litigation or otherw se;

(3) Pay, assess, conpronise, or contest taxes or assessnents

or apply for and receive refunds in connection with taxes or
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assessnents;

(4) Mbve the property fromplace to place;

(5) Store the property for hire or on a gratuitous bail ment;

(6) Use and neke repairs, alterations. or inprovenents to the

property.

(F) Change the formof title of an interest in tangible

personal property.

Sec. 1337.47. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to stocks and bonds authorizes the agent to

do all of the foll ow ng:

(A) Buy, sell., and exchange stocks and bonds;

(B) Establish, continue, nodify, or terminate an account with

respect to stocks and bonds;

(C) Pl edge stocks and bonds as security to borrow, pay,

renew, or extend the tine of paynent of a debt of the principal;

(D) Receive certificates and ot her evidences of ownership

with respect to stocks and bonds:

(E) Exercise voting rights with respect to stocks and bonds

in person or by proxy. enter into voting trusts, and consent to

limtations on the right to vote.

Sec. 1337.48. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to conmmpdities and options authorizes the

agent to do both of the foll ow ng:

(A) Buy, sell. exchange, assign, settle, and exercise

commodity futures contracts and call or put options on stocks or

stock indexes traded on a regul ated option exchange;
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(B) Establish, continue, nodify, and term nate option

accounts.

Sec. 1337.49. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to banks and other financial institutions

aut horizes the agent to do all of the foll ow ng:

(A) Continue, nodify, and term nate an account or ot her

banki ng _arrangenent nmade by or on behalf of the principal;

(B) Establish, nmodify, and term nate an account or other

banki ng arrangenent with a bank, trust conpany, savings and | oan

association, credit union, thrift conpany., brokerage firm or

other financial institution selected by the agent:

(C) Contract for services available froma financial

institution, including renting a safe deposit box or space in a

vaul t;

(D) Wthdraw, by check, order, electronic funds transfer, or

ot herwi se, noney or property of the principal deposited with or

left in the custody of a financial institution;

(E) Receive statenents of account., vouchers., notices. and

simlar docunents froma financial institution and act with

respect to them

(F) Enter a safe deposit box or vault and wi thdraw or add to

the contents;

(G Borrow nobney and pl edge as security personal property of

the principal necessary to borrow noney or pay. renew, or_ extend

the tine of paynent of a debt of the principal or a debt

guar ant eed by the principal;

(H Make, assign., draw, endorse., discount, quarantee, and

negoti ate prom ssory notes, checks, drafts, and other neqgoti abl e

or _nonnegoti abl e paper of the principal or payable to the
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principal or the principal's order, transfer noney., receive the

cash or other proceeds of those transactions, and accept a draft

drawn by a person upon the principal and pay it when due;

(1) Receive for the principal and act upon a sight draft,

war ehouse receipt., or other docunent of title whether tangible or

electronic, or other negotiable or nonnegotiable instrunent;

(J) Apply for, receive, and use letters of credit, credit and

debit cards, electronic transaction authorizations, and traveler's

checks froma financial institution and give an indemity or other

agreenent _in connection with letters of credit;

(K) Consent to an extension of the tinme of paynment with

respect to commercial paper or a financial transaction with a

financial institution.

Sec. 1337.50. Subject to the terns of a docunent or an

agr eenent _governing an entity or an entity ownership interest, and

unl ess the power of attorney otherw se provides, |anguage in a

power of attorney dgranting general authority with respect to

operation of an entity or business authorizes the agent to do al

of the foll ow ng:

(A) Operate, buy., sell, enlarge, reduce, or termnate an

ownership interest:

(B) Performa duty or discharge a liability and exercise in

person or by proxy a right, power, privilege, or option that the

princi pal has, may have, or clains to have;

(C) Enforce the terns of an ownershi p agreenent

(D) Ilnitiate, participate in, subnit to alternative dispute

resolution, settle, oppose. or propose or accept a conpronise with

respect to litigation to which the principal is a party because of

an_ownership interest:

(E) Exercise in person or by proxy, or enforce by litigation
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or otherwise, a right, power, privilege. or option the principa

has or clains to have as the hol der of stocks and bonds;

(F) Initiate, participate in, submt to alternative dispute

resolution, settle, oppose. or propose or accept a conpronise with

respect to litigation to which the principal is a party concerning

st ocks and bonds:;

(G Wth respect to an entity or business owned solely by the

principal, do all of the follow ng:

(1) Continue, nodify, renegotiate, extend, and term nate a

contract made by or on behalf of the principal with respect to the

entity or business before execution of the power of attorney:

(2) Deternine all of the foll ow ng:

(a) The location of its operation;

(b) The nature and extent of its business;

(c) The nethods of manufacturing., selling, nerchandising,

financi ng, accounting, and advertising enployed in its operation;

(d) The anpunt and types of insurance carried;

(e) The node of engagi ng. conpensating., and dealing with its

enpl oyees and accountants, attorneys. or other advisors.

(3) Change the nane or form of organization under which the

entity or business is operated and enter into an ownership

agreenent with other persons to take over all or part of the

operation of the entity or business;

(4) Demand and receive noney due or clained by the principa

or on the principal's behalf in the operation of the entity or

busi ness and control and di sburse the noney in the operation of

the entity or business.

(H Put additional capital into an entity or business in

which the principal has an interest:
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(1) Join in a plan of reorgani zation., consolidation

conversion, donestication, or nmerger of the entity or business:;

(J) Sell or liquidate all or part of an entity or business:;

(KY Establish the value of an entity or business under a

buy- out agreenent to which the principal is a party;

(L)Y Prepare, sign, file, and deliver reports, conpilations of

information, returns, or other papers with respect to an entity or

busi ness and nmake rel ated paynents;

(M Pay, conprom se, or contest taxes, assessnents, fines, or

penalties and performany other act to protect the principal from

illegal or unnecessary taxation, assessnments., fines., or penalties,

with respect to an entity or business, including attenpts to

recover, in any nmanner pernmtted by | aw, noney paid before or

after the execution of the power of attorney.

Sec. 1337.51. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to insurance and annuities authorizes the

agent to do all of the foll ow ng:

(A) Continue, pay the prem umor neke a contribution on,

nodi fy, exchange, rescind, release, or terninate a contract

procured by or on behalf of the principal that insures or provides

an annuity to either the principal or another person, whether or

not the principal is a beneficiary under the contract;

(B) Procure new, different, and additional contracts of

insurance and annuities for the principal and the principal's

spouse. children., and ot her dependents and sel ect the anpunt. type

of insurance or annuity, and npde of payment:

(C) Pay the prem umor make a contribution on, nodify,

exchange, rescind, release, or termnate a contract of insurance

or _annuity procured by the agent;
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(D) Apply for and receive a | oan secured by a contract of 885
i nsurance or_annui ty:; 886
(E) Surrender and receive the cash surrender val ue on a 887
contract of insurance or annuity:; 888
(E) Exercise an el ection; 889
(G Exercise investnent powers avail able under a contract of 890
i Nsurance or_annui ty:; 891
(H) Change the manner of paying prem uns on a contract of 892
i nsurance or_annui ty:; 893
(1) Change or convert the type of insurance or _annuity with 894
respect to which the principal has or clains to have authority 895
described in this section; 896
(J) Apply for and procure a benefit or assistance under a 897
statute or requlation to guarantee or pay premiuns of a contract 898
of insurance on the life of the principal; 899
(K) Collect, sell, assign., hypothecate, borrow against, or 900
pl edge the interest of the principal in a contract of insurance or 901
annui ty: 902
(L) Select the formand tinmng of the paynent of proceeds 903
froma contract of insurance or _annuity: 904
(M Pay from proceeds or otherw se, conpronise or_contest, 905
and apply for refunds in connection with a tax or assessnent 906
levied by a taxing authority with respect to a contract of 907
i nsurance or _annuity or its proceeds or liability accruing by 908
reason of the tax or assessnent. 909
Sec. 1337.52. (A As used in this section., "estate, trust, or 910
other beneficial interest" neans a trust, probate estate, 911
quar di anshi p, conservatorshi p, escrow, or custodianship or a fund 912

fromwhich the principal is, may becone, or clains to be entitled 913
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to a share or paynent.

(B) Unless the power of attorney otherw se provides, |anguage

in a power of attorney granting general authority with respect to

estates, trusts, and other beneficial interests authorizes the

agent to do all of the foll ow ng:

(1) Accept. receive, receipt for, sell, assign., pledge, or

exchange a share in or paynent froman estate, trust, or other

beneficial interest:

(2) Demand or obtain noney or another thing of value to which

the principal is, may becone, or clains to be entitled by reason

of an estate, trust, or other beneficial interest, by litigation

or ot herw se;

(3) Exercise for the benefit of the principal a presently

exerci sable general power of appointnent held by the principal:

(4) Initiate, participate in, submt to alternative dispute

resolution, settle, oppose, or propose or accept a conpronise with

respect to litigation to ascertain the neaning, validity, or

effect of a deed, will. declaration of trust. or other instrunent

or transaction affecting the interest of the principal:

(5) lInitiate, participate in, subnit to alternative dispute

resolution, settle, oppose, or propose or accept a conprom se with

respect to litigation to renpve, substitute, or surcharge a

fiduciary;

(6) Conserve, invest, disburse, or use anything received for

an_aut hori zed purpose;

(7) Transfer an interest of the principal in real property,

st ocks and bonds, accounts with financial institutions or

securities internediaries, insurance, annuities, and other

property to the trustee of a revocable trust created by the

principal as settlor;
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(8) Reject, renounce, disclaim release, or consent to a

reduction in or nodification of a share in or paynent from an

estate, trust, or other beneficial interest.

Sec. 1337.53. Unless the power of attorney otherw se

provides, |anguage in a power of attorney granting genera

authority with respect to clains and litigation authorizes the

agent to do all of the follow nag:

(A) Assert and maintain before a court or adm nistrative

agency a claim claimfor relief, cause of action, counterclaim

of fset, recoupnent, or defense, including an action to recover

property or other thing of value, recover damages sustai ned by the

principal, elimnate or nodify tax liability, or seek an

injunction., specific perfornance, or other relief;

(B) Bring an action to deternine adverse clains or intervene

or otherw se participate in |litigation;

(C) Seek an attachnent, garni shment, order of arrest, or

other prelimnary, provisional, or internediate relief and use an

avail abl e procedure to effect or satisfy a judanent. order., or

decr ee;

(D) Make or accept a tender., offer of judgnent. or adni ssion

of facts, submt a controversy on an agreed statenent of facts,

consent to exam nation, and bind the principal in litigation

(E) Submit to alternative dispute resolution, settle, and

propose or accept a conprom se;

(F) Waive the issuance and service of process upon the

principal., accept service of process., appear for the principal

desi gnat e persons upon whi ch process directed to the principal may

be served, execute and file or deliver stipulations on the

principal's behalf., verify pleadings. seek appellate review,

procure and qgive surety and i ndemmity bonds, contract and pay for
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the preparation and printing of records and briefs, receive,

execute, and file or deliver a consent, waiver, release,

confession of judgnent, satisfaction of judgnent, notice,

agreenent, or other instrunent in connection with the prosecution,

settlenent, or defense of a claimor litigation;

(G Act for the principal with respect to bankruptcy or

insolvency. whether voluntary or involuntary, concerning the

principal or sone other person, or with respect to a

reorgani zati on, receivership, or application for the appointnent

of a receiver or trustee which affects an interest of the

principal in property or other thing of val ue;

(H Pay a judgnent, award, or order agai nst the principal or

a settlenent nade in connection with a claimor litigation

(1) Receive noney or other thing of value paid in settlenent

of or as proceeds of a claimor litigation.

Sec. 1337.54. (A Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to personal and fam |y nmintenance

aut horizes the agent to do all of the foll ow ng:

(1) Performthe acts necessary to nmaintain the customary

standard of living of the principal, the principal's spouse, and

the foll owing individuals, whether living when the power of

attorney is executed or |later born:

(a) Oher individuals legally entitled to be supported by the

principal :

(b) The individuals whomthe principal has customarily

supported or indicated the intent to support.

(2) Make periodic paynents of child support and other famly

nmai nt enance required by a court or governnental agency or an

agreenent to which the principal is a party:
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(3) Provide living qguarters for the individuals described in

division (A (1) of this section by doing either of the foll ow ng:

(a) Purchasing, |easing, or otherw se contracting;

(b) Paving the operating costs, including interest,

anortizati on paynents, repairs, inprovenents, and taxes, for

preni ses owned by the principal or occupied by those individuals.

(4) Provide normal donestic help, usual vacations and travel

expenses, and funds for shelter, clothing, food, appropriate

education, including postsecondary and vocational education, and

other current living costs for the individuals described in

division (A (1) of this section;

(5) Pay expenses for necessary health care and custodial care

on behalf of the individuals described in division (A (1) of this

section;

(6) Act as the principal's personal representative pursuant
to 42 U.S.C. 1320d to 1320d-9 and applicable requlations in neking

decisions related to the past, present, or future paynent for the

provision of health care consented to by the principal or anyone

aut hori zed under the |law of this state to consent to health care

on behalf of the principal

(7) Continue any provision nade by the principal for

aut onobil es or other neans of transportation, including

registering, licensing., insuring, and replacing them for the

i ndi vidual s described in division (A (1) of this section;

(8) Maintain credit and debit accounts for the conveni ence of

the individuals described in division (A)(1) of this section and

open new accounts:;

(9) Continue paynents incidental to the nenbership or

affiliation of the principal in a religious institution, club,

society, order, or other organi zation or to continue contributions
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to those organi zations.

(B) Authority with respect to personal and fanily nmi ntenance

i s neither dependent upon, nor limted by, authority that an agent

nay or may not have with respect to gifts under sections 1337.21
to 1337.64 of the Revised Code.

Sec. 1337.55. (A) As used in this section, "benefits from

governnental prograns or civil or mlitary service" neans any

benefit. program or assi stance provi ded under a statute or

reqgul ation, including social security, nedicare, and nedicaid.

(B) Unless the power of attorney otherw se provides, |anguage

in a power of attorney dgranting general authority with respect to

benefits fromgovernmental prograns or civil or mlitary service

aut horizes the agent to do all of the foll ow ng:

(1) Execute vouchers in the nane of the principal for

al | owances and rei nbursenents payable by the United States or _a

foreign governnent or by a state or subdivision of a state to the

principal, including all owances and rei mbursenents for

transportation of the individuals described in division (A)(1) of

section 1337.54 of the Revised Code, and for shipnent of their

househol d effects;

(2) Take possession and order the renpval and shi pnent of

property of the principal froma post. warehouse, depot, dock. or

ot her place of storage or saf ekeeping, either governnental or

private, and execute and deliver a release, voucher, receipt, bill

of lading, shipping ticket, certificate, or other instrunent for

that purpose;:

(3) Enroll in, apply for, select, reject, change, anend, or

di scontinue, on the principal's behalf, a benefit or program

(4) Prepare, file, and maintain a claimof the principal for

a benefit or assistance, financial or otherw se, to which the
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principal may be entitled under a statute or requl ation;

(5) Initiate, participate in, submt to alternative dispute

resolution, settle, oppose, or propose or accept a conpronise with

respect to litigation concerning any benefit or assistance the

principal may be entitled to receive under a statute or

requl ati on;

(6) Receive the financial proceeds of a claimdescribed in

division (B)Y(4) of this section and conserve, invest, disburse, or

use for a | awful purpose anything so receiyved.

Sec. 1337.56. (A As used in this section, "retirenent plan"

neans a plan or account created by an enployer. the principal, or

anot her individual to provide retirenent benefits or deferred

conpensation of which the principal is a participant, beneficiary,

or owner, including any of the follow ng plans or accounts:

(1) An individual retirenent account under section 408 of the

| nt ernal Revenue Code of 1986, 26 U.S.C. 408;

(2) A Roth individual retirenent account under section 408A
of the Internal Revenue Code of 1986, 26 U. S.C. 408A;

(3) A deened individual retirenent account under section
408(g) of the Internal Revenue Code of 1986, 26 U.S.C. 408(q):

(4) An annuity or nmutual fund custodial account under section

403(b) of the Internal Revenue Code of 1986, 26 U.S.C. 403(b):

(5) A pension, profit-sharing, stock bonus, or other

retirement plan qualified under section 401(a) of the Interna
Revenue Code of 1986, 26 U.S.C. 401(a):

(6) A plan under section 457(b) of the Internal Revenue Code
of 1986, 26 U.S.C. 457(b):

(7) A nonqualified deferred compensation plan under section
409A of the Internal Revenue Code of 1986, 26 U.S.C. 409A.
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(B) Unless the power of attorney otherw se provides, |anguage

in a power of attorney granting general authority with respect to

retirenent plans authorizes the agent to do all of the foll ow ng:

(1) Select the formand timng of paynments under a retirenent

plan and wi t hdraw benefits froma pl an;

(2) Make a rollover, including a direct trustee-to-trustee

rollover, of benefits fromone retirenent plan to another

(3) Establish a retirenent plan in the principal's nane;

(4) Make contributions to a retirenent plan

(5) Exercise investnent powers avail able under a retirenment

pl an;:

(6) Borrow from sell assets to, or purchase assets froma

retirenment plan.

Sec. 1337.57. Unless the power of attorney otherw se

provides, |anquage in a power of attorney granting genera

authority with respect to taxes authorizes the agent to do all of

the foll ow ng:

(A) Prepare, sign, and file federal. state, local, and

foreign incone, gift, pavroll., property, Federal |nsurance

Contributions Act, and other tax returns, clains for refunds,

requests for extension of tine, petitions regarding tax matters,

and any other tax-related docunents, including receipts, offers,

wai vers, consents, including consents and agreenents under section

2032A of the Internal Revenue Code of 1986, 26 U.S.C. 2032A,

closing agreenents, and any power of attorney required by the

internal revenue service or other taxing authority with respect to

a tax year upon which the statute of limtations has not run and

the following twenty-five tax years;

(B) Pay taxes due, collect refunds, post bonds, receive

confidential information, and contest deficiencies determ ned by
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the internal revenue service or other taxing authority;

(C) Exercise any election available to the principal under

federal, state, local, or foreign tax | aw

(D) Act for the principal in all tax matters for all periods

before the internal revenue service, or other taxing authority.

Sec. 1337.58. (A) As used in this section, a qgift "for the

benefit of" a person includes a qgift to a trust, an account under

the Uniform Transfers to Mnors Act, and a tuition savings account

or prepaid tuition plan as defined under section 529 of the
| nternal Revenue Code of 1986, 26 U.S.C. 529.

(B) Unless the power of attorney otherw se provides. | anguage

in a power of attorney dranting general authority with respect to

gifts authorizes the agent to do only the foll ow ng:

(1) Make outright to, or for the benefit of, a person, a qgift

of any of the principal's property. including by the exercise of a

presently exercisable general power of appointnent held by the

principal, in an anmpunt per donee not to exceed the annual doll ar

lints of the federal gift tax exclusion under section 2503(b) of
the Internal Revenue Code of 1986, 26 U.S.C. 2503(b). without

regard to whether the federal gift tax exclusion applies to the

gift, or if the principal's spouse agrees to consent to a split

gi ft pursuant to section 2513 of the Internal Revenue Code of

1986, 26 U.S.C. 2513, in an _amount per donee not to exceed tw ce

the annual federal qift tax exclusion limt;

(2) Consent. pursuant to section 2513 of the Internal Revenue

Code of 1986, 26 U.S.C. 2513, to the splitting of a qgift nade by

the principal's spouse in an anbunt per donee not to exceed the

aggregate annual qgift tax exclusions for both spouses.

(C) An agent may nmake a qgift of the principal's property,

outright or by anending., creating, or funding a trust, only as the
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agent determnes is consistent with the principal's objectives if

actually known by the agent and, if unknown, as the agent

deternmines is consistent with the principal's best interest based

on all relevant factors, including all of the follow ng:

(1) The value and nature of the principal's property:

(2) The principal's foreseeable obligations and need for

nai nt enance;

(3) Mninization of taxes, including incone, estate,

i nheritance, generation-skipping transfer, and gift taxes;

(4) Eligibility for a benefit, a program or_assistance under

a statute or reqgul ation

(5) The principal's personal history of making or joining in

nmeki ng gifts.

Sec. 1337.59. In a power of attorney executed on or after

March 29, 2006, and before the effective date of this section that

either uses the statutory power of attorney form contained in

former section 1337.18 of the Revised Code or that incorporates by

reference any one or nore of the powers contained in former

section 1337.20 of the Revised Code, the powers granted shall be

construed in accordance with forner section 1337.20 of the Revised

Code.

Sec. 1337.60. A docunent substantially in the follow ng form

may be used to create a statutory form power of attorney that has

the nmeani ng and effect prescribed by sections 1337.21 to 1337.64
of the Revi sed Code.

[ I NSERT NAME OF JURI SDI CTI ON|

STATUTORY FORM POAER OF ATTORNEY

| MPORTANT | NFORVATI ON
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This power of attorney authorizes another person (your agent)

to nmake decisions concerning your property for you (the

principal). Your agent will be able to make decisions and act with

respect to vour property (including your noney) whether or not vou

are able to act for yourself. The neaning of authority over

subjects listed on this formis explained in the Uniform Power of
Attorney Act (sections 1337.221 to 1337.64 of the Revised Code).

This power of attorney does not authorize the agent to nmke

heal t h-care deci sions for you

You shoul d sel ect soneone you trust to serve as your agent.

Unl ess vou specify otherwi se, generally the agent's authority wll

continue until you die or revoke the power of attorney or the

agent _resigns or is unable to act for vyou.

Your agent is entitled to reasonabl e conpensati on unl ess you

state otherwise in the Special |nstructions.

This form provides for designation of one agent. |f you w sh

to name nore than one agent you nmay nane a coagent in the Specia

Instructions. Coagents are not required to act together unl ess you

include that requirenent in the Special Instructions.

If vour agent is unable or unwilling to act for you, vour

power of attorney will end unless you have naned a successor

agent. You nmay al so nane a second successor agent.

This power of attorney becones effective i medi ately unl ess

you state otherwise in the Special |nstructions.

ACTI ONS REQUI RI NG EXPRESS AUTHORI TY

Unl ess expressly authorized and initialed by ne in the

Special Instructions. this power of attorney does not grant

authority to ny agent to do any of the follow ng:

(1) Create a trust;

(2) Anmend, revoke, or termnate an inter vivos trust, even if
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specific authority to do so is granted to the agent in the trust

agreenent ;

(3) Make a qgift;

(4) Create or change rights of survivorship;

(5) Create or change a beneficiary designation;

(6) Delegate authority granted under the power of attorney;

(7) Waive the principal's right to be a beneficiary of a

joint and survivor annuity. including a survivor benefit under a

retirenment plan;

(8) Exercise fiduciary powers that the principal has

authority to del egate.

CAUTION: Granting any of the above eight powers will qgive

yvour agent the authority to take actions that could significantly

reduce vour property or change how vour property is distributed at

your deat h.

If you have questions about the power of attorney or the

authority you are granting to vour agent, vou should seek | egal

advi ce before signing this form

DESI GNATI ON OF AGENT

L e e e e e e e e e e e e e e e e e e e e nane the foll ow ng

................... (Nane of Principal) person as ny agent:

DESI GNATI ON OF SUCCESSOR AGENT(S) ((OPTI ONAL)

If ny agent is unable or unwilling to act for ne, | nane as
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Ny successor agent:

Nane of Successor Agent:

If ny successor agent is unable or unwilling to act for ne, |

nane as ny second successor agent:

Nane of Second Successor Agent:

Second Successor Agent's Address:

GRANT OF GENERAL AUTHORI TY

| grant ny agent and any successor agent general authority to

act for ne with respect to the follow ng subjects as defined in
the Uniform Power of Attorney Act (sections 1337.21 to 1337.64 of
the Revi sed Code):

(I NI TIAL each subject you want to include in the agent's

general authority. |If vou wish to grant general authority over al

of the subjects vou may initial "All Precedi ng Subjects" instead

of initialing each subject.)

(...) Real Property

(...) Tandgible Personal Property

(...) Stocks and Bonds

(...) Commodities and Options

(...) Banks and & her Financial Institutions

(...) Operation of Entity or Business

Page 43

1240
1241
1242
1243
1244
1245
1246

1247
1248
1249
1250
1251
1252
1253
1254

1255

1256
1257
1258
1259

1260
1261
1262
1263

1264
1265
1266
1267
1268

1269



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

(...) Insurance and Annuities

(...) Estates, Trusts, and O her Beneficial |Interests

(...) Clainms and Litigation

(...) Personal and Fam |y Mintenance

(...) Benefits from Governnental Prograns or G vil or

Mlitary Service

(...) Retirenent Pl ans

(...) Taxes

(...) Al Preceding Subjects

LI M TATI ON ON AGENT' S AUTHORI TY

An agent that is not ny ancestor, spouse, or descendant MNAY

NOT use ny property to benefit the agent or a person to whomthe

agent owes an obligation of support unless | have included that

authority in the Special Instructions.

SPECI AL | NSTRUCTI ONS ((OPTI ONAL)

You may qgive special instructions on the followi ng |lines:

EFFECTI VE DATE

This power of attorney is effective immediately unless | have

stated otherwise in the Special Instructions.

NOM NATI ON OF GUARDI AN ((OPTI ONAL)
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If it becones necessary for a court to appoint a quardi an of

nmy estate or ny person, | noninate the follow ng person(s) for

appoi nt nent :

Nanme of Nom nee for quardian of ny estate:

RELI ANCE ON TH S POAER OF ATTORNEY

Any person, including ny agent, may rely upon the validity of

this power of attorney or a copy of it unless that person knows it

has terminated or is invalid.

S| GNATURE AND ACKNOW EDGVENT

Your Tel ephone Nunber

State of Ghio

County of . ... ... ...,

Thi s docunent was acknow edged before ne on
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.................... (Date), by .......................... (Nane

Signature of Notary

My conmi Ssi on_expires:

Thi s docunent prepared by:

| MPORTANT | NFORNMATI ON FOR AGENT

Agent's Duties

Wien vou accept the authority aranted under this power of

attorney, a special legal relationship is created between you and

the principal. This relationship inposes upon vou |egal duties

that continue until you resign or the power of attorney is

termi nated or revoked. You nust:

(1) Do what you know the principal reasonably expects you to

do with the principal's property or, if you do not know the

principal's expectations, act in the principal's best interest;

(2) Act _in good faith;

(3) Do nothing beyond the authority granted in this power of
attorney;

(4) Attenpt to preserve the principal's estate plan if you

know t he plan and preserving the plan is consistent with the

principal's best interest:

(5) Disclose vour identity as an agent whenever you act for

the principal by witing or printing the nane of the principal and

signing your own nane as "agent" in the foll ow ng nanner:

(Principal's Nane) by (Your Signature) as Agent

Unl ess the Special Instructions in this power of attorney
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state otherw se, you nust al so:

(1) Act lovyally for the principal's benefit:

(2) Avoid conflicts that would inpair your ability to act in

the principal's best interest:

(3) Act with care, conpetence., and diligence;

(4) Keep a record of all receipts, disbursenents, and

transacti ons made on behalf of the principal

(5) Cooperate with any person that has authority to nmake

heal t h-care decisions for the principal to do what you know the

princi pal reasonably expects or, if you do not know the

principal's expectations, to act in the principal's best interest.

Term nation of Agent's Authority

You nust stop acting on behalf of the principal if you | earn

of any event that termnates this power of attorney or your

authority under this power of attorney. Events that term nate a

power of attorney or your authority to act under a power of

attorney include:

(1) The death of the principal

(2) The principal's revocation of the power of attorney or

your authority:;

(3) The occurrence of a termnation event stated in the power

of attorney;

(4) The purpose of the power of attorney is fully

acconpl i shed:;

(5) If vou are married to the principal, a legal action is

filed with a court to end your narriage. or for your |egal

separation, unless the Special Instructions in this power of

attorney state that such an action will not term nate vyour

authority.
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Liability of Agent

The neaning of the authority oranted to vou is defined in the
Uni f orm Power of Attorney Act (sections 1337.21 to 1337.64 of the

Revi sed Code). |If you violate the Uniform Power of Attorney Act or

act outside the authority granted, you may be liable for any

dannges caused by vour violation.

If there is anything about this docunent or your duties that

you do not understand, vou should seek | egal advice.

Sec. 1337.61. The following optional formmy be used by an

agent to certify facts concerning a power of attorney.

AGENT' S CERTI FI CATION AS TO THE VALIDI TY OF POANER OF ATTORNEY
AND AGENT' S AUTHORI TY

State of Ghio

County of ... ... . .. ...,

Dy e e e e e e e e e e e e e e e e e e e . (Nane of Agent),

certify under penalty of perjury that

............................. (Nane_of Principal) granted ne

authority as an agent or successor agent in a power of attorney

| further certify that to ny know edge:

(1) The Principal is alive and has not revoked the Power of

Attorney or ny authority to act under the Power of Attorney and

the Power of Attorney and ny authority to act under the Power of

Attorney have not term nated;

(2) If the Power of Attorney was drafted to becone effective

upon t he happeni ng of an event or contingency, the event or

conti ngency has occurred:;

(3) If I was naned as a successor agent, the prior agent is

no |l onger able or willing to serve;
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(Insert other relevant statenents).

SI GNATURE AND ACKNOW EDGVENT

Agent's Tel ephone Number

State of Ghio

County of . ... ..

Thi s docunent was acknow edged before ne on
....................... (Date) by . ... e e

Si gnature of Notary

My conmmi Ssi on _expires:

Thi s docunent prepared by:

Sec. 1337.62. In applying and construing sections 1337.21 to

1337.64 of the Revised Code., consideration shall be given to the

need to pronote uniformty of the law with respect to its subject

nmatter anong the states that enact it.

Sec. 1337.63. Sections 1337.21 to 1337.64 of the Revi sed Code
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nodify, limt, and supersede the "Electronic Signatures in G oba
and National Commerce Act,"” 15 U. S.C. 7001 et seq., with the
exception of section 101(c) of that act, 15 U.S. C. 7001(c).
Sections 1337.21 to 1337.64 of the Revised Code do not authorize

electronic delivery of any of the notices described in section
103(b) of that act. 15 U.S.C_7003(b).

Sec. 1337.64. (A) Except as otherw se provided in sections
1337.21 to 1337.64 of the Revised Code, on the effective date of

this section, those sections apply to all of the follow nag:

(1) A power of attorney created before, on, or after the

effective date of this section;

(2) A judicial proceeding concerning a power of attorney

commenced on or after the effective date of this section;

(3) A judicial proceeding concerning a power of attorney

commenced before the effective date of this section, unless the

court finds that application of a provision of sections 1337.21 to

1337.64 of the Revised Code would substantially interfere with the

effective conduct of the judicial proceeding or prejudice the

rights of a party., in which case that provision does not apply and

the superseded | aw applies.

(B) Sections 1337.21 to 1337.64 of the Revised Code do not

affect an act done before the effective date of this section.

Sec. 2101.24. (A (1) Except as otherw se provided by |aw, the

probate court has exclusive jurisdiction:

(a) To take the proof of wills and to admt to record
aut henticated copies of wills executed, proved, and allowed in the
courts of any other state, territory, or country. If the probate
judge is unavoidably absent, any judge of the court of common

pl eas may take proof of wills and approve bonds to be given, but
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the record of these acts shall be preserved in the usual records

of the probate court.

(b) To grant and revoke letters testanentary and of

adm ni strati on;

(c) To direct and control the conduct and settle the accounts
of executors and administrators and order the distribution of

est at es;

(d) To appoint the attorney general to serve as the
adm ni strator of an estate pursuant to section 2113.06 of the
Revi sed Code;

(e) To appoint and renove guardi ans, conservators, and
testanmentary trustees, direct and control their conduct, and

settle their accounts;
(f) To grant narriage |licenses;

(g) To nmake inquests respecting persons who are so nentally
impaired as a result of a nental or physical illness or
disability, or nmental retardation, or as a result of chronic
substance abuse, that they are unable to manage their property and

affairs effectively, subject to guardianship

(h) To qualify assignees, appoint and qualify trustees and
conm ssioners of insolvents, control their conduct, and settle

t heir accounts;

(i) To authorize the sale of |ands, equitable estates, or
interests in lands or equitable estates, and the assignnents of
i nchoate dower in such cases of sale, on petition by executors,

adm ni strators, and guardi ans;

(j) To authorize the conpletion of real estate contracts on

petition of executors and adm ni strators;
(k) To construe wlls;

(1) To render declaratory judgnments, including, but not
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limted to, those rendered pursuant to section 2107.084 of the
Revi sed Code;

(m To direct and control the conduct of fiduciaries and

settle their accounts;

(n) To authorize the sale or |ease of any estate created by

will if the estate is held in trust, on petition by the trustee;

(o) To termnate a testanmentary trust in any case in which a

court of equity nay do so;

(p) To hear and deternine actions to contest the validity of

wills;

(gq) To make a deternination of the presunption of death of
n ssing persons and to adjudicate the property rights and

obligations of all parties affected by the presunption;

(r) To hear and determ ne an action conmenced pursuant to
section 3107.41 of the Revised Code to obtain the rel ease of
information pertaining to the birth nane of the adopted person and
the identity of the adopted person's biological parents and

bi ol ogi cal siblings;

(s) To act for and issue orders regardi ng wards pursuant to
section 2111.50 of the Revi sed Code;

(t) To hear and determ ne actions against sureties on the

bonds of fiduciaries appointed by the probate court;

(u) To hear and deternine actions involving informed consent
for nmedication of persons hospitalized pursuant to section
5122.141 or 5122.15 of the Revised Code;

(v) To hear and determ ne actions relating to durable powers
of attorney for health care as described in division (D) of
section 1337.16 of the Revi sed Code;

(w) To hear and determ ne actions conmenced by objecting

i ndi vidual s, in accordance with section 2133.05 of the Revised
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Code;

(x) To hear and deternine conplaints that pertain to the use
or continuation, or the wi thholding or wthdrawal, of
i fe-sustaining treatnment in connection with certain patients
allegedly in a termnal condition or in a permanently unconsci ous
state pursuant to division (E) of section 2133.08 of the Revised

Code, in accordance with that division

(y) To hear and deternine applications that pertain to the
wi t hhol ding or withdrawal of nutrition and hydration fromcertain
patients allegedly in a permanently unconsci ous state pursuant to
section 2133.09 of the Revised Code, in accordance with that

section;

(z) To hear and deternine applications of attending
physi cians in accordance with division (B) of section 2133.15 of
t he Revi sed Code;

(aa) To hear and determine actions relative to the use or
continuation of confort care in connection with certain principals
under durabl e powers of attorney for health care, declarants under
decl arations, or patients in accordance with division (E) of
ei ther section 1337.16 or 2133.12 of the Revised Code;

(bb) To hear and determ ne applications for an order
relieving an estate from adm nistration under section 2113. 03 of
t he Revi sed Code;

(cc) To hear and determine applications for an order granting
a summary rel ease from adnini strati on under section 2113.031 of
the Revi sed Code;

(dd) To hear and determine actions relating to the exercise
of the right of disposition, in accordance with section 2108. 90 of
t he Revi sed Code;

(ee) To hear and determine actions relating to the
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disinterment and reinternment of human remai ns under section 517.23
of the Revi sed Code;

(ff) To hear and determ ne petitions for an order for

treatnent of a person suffering fromal cohol and other drug abuse
filed under section 3793.34 of the Revised Code and to order

treatnent of that nature in accordance with, and take other
actions afforded to the court under, sections 3793.31 to 3793.39
of the Revi sed Code.

(2) In addition to the exclusive jurisdiction conferred upon
the probate court by division (A)(1) of this section, the probate
court shall have exclusive jurisdiction over a particul ar subject

matter if both of the follow ng apply:

(a) Another section of the Revised Code expressly confers

jurisdiction over that subject matter upon the probate court.

(b) No section of the Revised Code expressly confers
jurisdiction over that subject matter upon any other court or

agency.

(B)(1) The probate court has concurrent jurisdiction wth,
and the sane powers at law and in equity as, the general division
of the court of common pleas to issue wits and orders, and to

hear and determ ne actions as foll ows:

(a) If jurisdiction relative to a particular subject nmatter
is stated to be concurrent in a section of the Revised Code or has
been construed by judicial decision to be concurrent, any action

that involves that subject matter

(b) Any action that involves an inter vivos trust; a trust
created pursuant to section 5815.28 of the Revised Code; a
charitable trust or foundation; subject to divisions (A (1)(u) and
(z) of this section, a power of attorney, including, but not
limted to, a durable power of attorney; the nedical treatnent of

a conpetent adult; or a wit of habeas corpus.
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(2) Any action that involves a concurrent jurisdiction
subject matter and that is before the probate court nay be
transferred by the probate court, on its order, to the genera

di vision of the court of conmon pleas.

(C The probate court has plenary power at law and in equity
to dispose fully of any matter that is properly before the court,
unl ess the power is expressly otherwise limted or denied by a

section of the Revi sed Code.

(D) The jurisdiction acquired by a probate court over a
matter or proceeding is exclusive of that of any other probate

court, except when ot herw se provided by | aw

Sec. 2107.52. (A) As used in this section:

(1) "d ass nenber" neans an individual who fails to survive

the testator but who would have taken under a devise in the form

of a class gift had the individual survived the testator.

(2) "Descendant of a grandparent” neans an indivi dual who

gualifies as a descendant of a grandparent of the testator or of

the donor of a power of appointnent under any of the foll ow ng:

(a) The rules of construction applicable to a class qift

created in the testator's will if the devise or the exercise of

the power of appointnment is in the formof a class qift;

(b) The rules for intestate succession if the devise or the

exerci se of the power of appointment is not in the formof a class

agift.

(3) "Devise" neans an alternative devise, a devise in the

formof a class gift, or an exercise of a power of appointnent.

(4) "Devisee" neans _any of the follow ng:

(a) A class nenber if the devise is in the formof a class

gift;
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(b) An individual or class nenber who was deceased at the

tinme the testator executed the testator's will or an individual or

cl ass nmenber who was then living but who failed to survive the

testator;

(c) An appoi ntee under a power of appoi ntnent exercised by

the testator's will.

(5) "Per stirpes" neans that the shares of the descendants of

a devi see who does not survive the testator are deternined in the

sane way they woul d have been determ ned under division (A of
section 2105.06 of the Revised Code if the devi see had died

intestate and unnarried on the date of the testator's death.

(6) "Stepchild" neans a child of the surviving, deceased, or

forner spouse of the testator or of the donor of a power of

appoi ntnent _and not of the testator or donor.

(7) "Surviving devisee" or "surviving descendant" neans a

devi see or descendant, whichever is applicable, who survives the

testator by at | east one hundred twenty hours.

(8) "Testator" includes the donee of a power of appointnment

if the power is exercised in the testator's wll.

(BY(1) As used in "surviving descendants" in divisions

(B)(2)(a) and (b) of this section, "descendants" neans the

descendants of a deceased devi see or cl ass nenber under the

applicable division who woul d take under a class gift created in

the testator's wll.

(2) Unless a contrary intent appears in the will, if a

devisee fails to survive the testator and is a grandparent., a

descendant of a grandparent, or a stepchild of either the testator

or the donor of a power of appointnent exercised by the testator's

will, either of the foll owi ng applies:

(a) If the devise is not in the formof a class gift and the
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deceased devi see | eaves surviving descendants, a substitute gift

is created in the devisee's surviving descendants. The surviVving

descendants take, per stirpes, the property to which the devisee

woul d have been entitled had the devisee survived the testator.

(b) If the devise is in the formof a class gift, other than

n " 1

a devise to "issue," "descendants.," "heirs of the body.," "heirs,"

n

"next of kin," "relatives," or "famly," or a class described by

| anguage of simlar inport, a substitute gift is created in the

sur Vi ving descendants of any deceased devi see. The property to

whi ch the devi sees would have been entitled had all of them

survived the testator passes to the surviving devisees and the

survi ving descendants of the deceased devi sees. Each surviving

devi see takes the share to which the surviving devi see would have

been entitled had the deceased devi sees survived the testator

Each deceased devi see's surviving descendants who are substituted

for the deceased devi see take, per stirpes, the share to which the

deceased devi see woul d have been entitled had the deceased devi see

survived the testator. For purposes of division (B)(2)(b) of this

section, "deceased devi see" neans a class nmenber who failed to

survive the testator by at | east one hundred twenty hours and | eft

one or _nore surviving descendants.

(G For purposes of this section, each of the foll ow ng

appli es:

(1) Attaching the word "surviving” or "living" to a devise,
such as a qgift "to ny surviving (or living) children." is not., in
the absence of other | anguage in the will or other evidence to the

contrary, a sufficient indication of an intent to negate the

application of division (B) of this section.

(2) Attaching other words of survivorship to a devise, such

as "to ny child, if my child survives ne," is, in the absence of

other | anqguage in the will or other evidence to the contrary, a

sufficient indication of an intent to negate the application of

Page 57

1655
1656
1657
1658

1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675

1676
1677

1678
1679
1680
1681
1682

1683
1684
1685
1686



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

division (B) of this section.

(3) Aresiduary clause is not a sufficient indication of an

intent to negate the application of division (B) of this section

unl ess the will specifically provides that upon | apse or failure

the nonresiduary devise, or nonresiduary devises in general. pass

under the residuary cl ause.

(4) Unless the | anqguage creating a power of appoi nt nent

expressly excludes the substitution of the descendants of an

appoi ntee for the appointee, a surviving descendant of a deceased

appoi ntee of a power of appointnment nmay be substituted for the

appoi ntee under this section. whether or not the descendant is an

obj ect of the power of appointnent.

(D) Except as provided in division (A, (B)., or (C of this

section, each of the foll owi ng applies:

(1) A devise, other than a residuary devise, that fails for

any reason becones a part of the residue.

(2) If the residue is devised to two or nore persons, the

share of a residuary devisee that fails for any reason passes to

the other residuary devisee, or to other residuary devi sees in

proportion to the interest of each in the renmnining part of the

resi due.

(3) If aresiduary devise fails for any reason in its

entirety, the residue passes by intestate succession.

(E) This section applies only to outright devises and

appoi ntments. Devi ses and appointnents in trust, including to a

testamentary trust, are subject to section 5808.19 of the Revised

Code.

(F) This section applies to wills of decedents who die on or

after the effective date of this section.

Sec. 2109.21. (A An administrator, special admnistrator,
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adm ni strator de bonis non, or admnistrator with the will annexed
shall be a resident of this state and shall be renoved on proof

that the adninistrator is no longer a resident of this state.

(B)(1) To qualify for appointnent as executor or trustee, an
executor or a trustee named in a will or nomi nated in accordance
with any power of nomnation conferred in a wll, my be a
resident of this state or, as provided in this division, a
nonresident of this state. To qualify for appointnent, a
nonr esi dent executor or trustee nanmed in, or nomninated pursuant
to, awill shall be an individual who is related to the maker of
the will by consanguinity or affinity, or a person who resides in
a state that has statutes or rules that authorize the appoi nt ment
of a nonresident person who is not related to the naker of a wll
by consanguinity or affinity, as an executor or trustee when naned
in, or nomnated pursuant to, a will. No such executor or trustee
shal |l be refused appoi ntnent or renoved sol ely because the

executor or trustee is not a resident of this state.

The court may require that a nonresident executor or trustee
naned in, or nominated pursuant to, a will assure that all of the
assets of the decedent that are in the county at the time of the
death of the decedent will remain in the county until distribution
or until the court determnes that the assets nay be renoved from

the county.

(2) In accordance with this division and section 2129. 08 of
t he Revised Code, the court shall appoint as an ancillary
admi ni strator a person who is nanmed in the will of a nonresident
decedent, or who is nom nated in accordance with any power of
nom nation conferred in the will of a nonresident decedent, as a
general executor of the decedent's estate or as executor of the
portion of the decedent's estate located in this state, whether or

not the person so nanmed or nom nated is a resident of this state.

To qualify for appointnent as an ancillary adm nistrator, a
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person who is not a resident of this state and who is naned or
nonm nated as described in this division, shall be an individual
who is related to the naker of the will by consanguinity or
affinity, or a person who resides in a state that has statutes or
rul es that authorize the appoi ntnment of a nonresident of that
state who is not related to the maker of a will by consanguinity
or affinity, as an ancillary adm nistrator when the nonresident is
naned in a will or nonminated in accordance with any power of

noni nation conferred in a will. If a person who is not a resident
of this state and who is nanmed or nomi nated as described in this
division so qualifies for appointnment as an ancillary

admi nistrator and if the provisions of section 2129.08 of the
Revi sed Code are satisfied, the court shall not refuse to appoint
the person, and shall not renove the person, as ancillary

adm ni strator solely because the person is not a resident of this

state.

The court may require that an ancillary administrator who is
not a resident of this state and who is naned or noni nated as
described in this division, assure that all of the assets of the
decedent that are in the county at the tinme of the death of the
decedent will renmain in the county until distribution or until the

court determines that the assets nmay be renoved fromthe county.

(O (1) A guardian shall be a resident of this state, except
that the court nay appoint a nonresident of this state as a

guardian if any of the follow ng applies:

(a) The nonresident is naned in a will by a parent of a

m nor .

(b) The nonresident is selected by a mnor over the age of

fourteen years as provided by section 2111.12 of the Revised Code.

(c) The nonresident is nom nated in or pursuant to a durable

power of attorney as—deseribedindivision{B—oef under section
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1337409 1337.24 of the Revised Code or a witing as described in
division (A of section 2111.121 of the Revised Code.

(2) A guardian, other than a guardian naned in a will by a
parent of a mnor, selected by a mnor over the age of fourteen
years, or nomnated in or pursuant to a durable power of attorney
or witing described in division (C(1)(c) of this section, may be
removed on proof that the guardian is no longer a resident of this

state.

(D) Any fiduciary, whose residence qualifications are not
defined in this section, shall be a resident of this state, and
shall be renoved on proof that the fiduciary is no |onger a

resident of this state.

(E) Any fiduciary, in order to assist in the carrying out of
the fiduciary's fiduciary duties, may enpl oy agents who are not

residents of the county or of this state.

Sec. 2111.02. (A) Wen found necessary, the probate court on
its own notion or on application by any interested party shal
appoi nt, subject to divisions (C) and (D) of this section and to
section 2109.21 and division (B) of section 2111.121 of the
Revi sed Code, a guardian of the person, the estate, or both, of a
m nor or inconpetent, provided the person for whomthe guardian is
to be appointed is a resident of the county or has a | egal
settlenment in the county and, except in the case of a minor, has
had the opportunity to have the assistance of counsel in the
proceedi ng for the appointnent of such guardian. An interested
party includes, but is not limted to, a person nomnated in a
dur abl e power of attorney as—deseribed—inh—divisienr{B—ef under
section 133+909 1337.24 of the Revised Code or in a witing as
described in division (A of section 2111.121 of the Revi sed Code.

Except when the guardi an of an inconpetent is an agency under

contract with the departnment of devel opnental disabilities for the

Page 61

1780
1781

1782
1783
1784
1785
1786
1787

1788
1789
1790
1791

1792
1793
1794

1795
1796
1797
1798
1799
1800
1801
1802
1803
1804
1805
1806
1807
1808

1809
1810



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

provi sion of protective services under sections 5123.55 to 5123.59
of the Revised Code, the guardian of an inconpetent, by virtue of
such appoi ntnment, shall be the guardian of the mnor children of
the guardian's ward, unless the court appoints sone other person

as their guardian

When the primary purpose of the appointnment of a guardian is,
or was, the collection, disbursenent, or admnistration of nobneys
awarded by the veterans administration to the ward, or assets
derived from such noneys, no court costs shall be charged in the
proceedi ng for the appointnment or in any subsequent proceedi ngs
made i n pursuance of the appointnent, unless the value of the
estate, including the noneys then due under the veterans

adm ni strati on award, exceeds one thousand five hundred doll ars.

(B)(1) If the probate court finds it to be in the best
interest of an inconpetent or mnor, it may appoint pursuant to
divisions (A) and (C) of this section, on its own notion or on
application by an interested party, a limted guardian with
specific limted powers. The sections of the Revised Code, rules,
and procedures governing guardi anships apply to a limted
guar di an, except that the order of appointnment and |letters of
authority of a limted guardian shall state the reasons for, and
specify the limted powers of, the guardian. The court may appoi nt
alimted guardian for a definite or indefinite period. An
i nconpetent or nminor for whoma linited guardi an has been
appointed retains all of the inconpetent's or minor's rights in
all areas not affected by the court order appointing the linited

guar di an.

(2) If a guardian appointed pursuant to division (A of this
section is tenmporarily or pernmanently renoved or resigns, and if
the welfare of the ward requires i medi ate action, at any tine
after the renoval or resignation, the probate court may appoint,

ex parte and with or without notice to the ward or interested
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parties, an interimguardian for a maxi nrum period of fifteen days.
If the court appoints the interimguardian ex parte or without
notice to the ward, the court, at its first opportunity, shal
enter upon its journal with specificity the reason for acting ex
parte or without notice, and, as soon as possible, shall serve
upon the ward a copy of the order appointing the interimguardi an
For good cause shown, after notice to the ward and interested
parties and after hearing, the court may extend an interim

guardi anship for a specified period, but not to exceed an

additional thirty days.

(3) If a minor or inconpetent has not been placed under a
guar di anshi p pursuant to division (A of this section and if an
energency exists, and if it is reasonably certain that imrediate
action is required to prevent significant injury to the person or
estate of the mnor or inconpetent, at any tine after it receives
notice of the enmergency, the court, ex parte, may issue any order
that it considers necessary to prevent injury to the person or
estate of the minor or inconpetent, or may appoint an emergency
guardi an for a maxi mum period of seventy-two hours. A witten copy
of any order issued by a court under this division shall be served
upon the inconpetent or mnor as soon as possible after its
i ssuance. Failure to serve such an order after its issuance or
prior to the taking of any action under its authority does not
invalidate the order or the actions taken. The powers of an
emer gency guardi an shall be specified in the letters of
appoi ntrent, and shall be linmted to those powers that are
necessary to prevent injury to the person or estate of the ninor
or inconpetent. If the court acts ex parte or without notice to
the mnor or inconpetent, the court, at its first opportunity,
shall enter upon its journal a record of the case and, with
specificity, the reason for acting ex parte or without notice. For
good cause shown, after notice to the mnor or inconpetent and

interested parties, and after hearing, the court may extend an
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energency guardi anship for a specified period, but not to exceed

an additional thirty days.

(C Prior to the appointnment of a guardian or limted
guardi an under division (A) or (B)(1) of this section, the court
shall conduct a hearing on the matter of the appointnment. The
hearing shall be conducted in accordance with all of the

foll ow ng:

(1) The proposed guardian or |imted guardi an shall appear at
the hearing and, if appointed, shall swear under oath that the
proposed guardian or |linmted guardian has nmade and will continue
to make diligent efforts to file a true inventory in accordance
with section 2111. 14 of the Revised Code and find and report al
assets belonging to the estate of the ward and that the proposed
guardian or limted guardian faithfully and conpletely wll
fulfill the other duties of guardian, including the filing of

tinmely and accurate reports and accounti ngs;

(2) If the hearing is conducted by a referee, the procedures

set forth in Gvil Rule 53 shall be foll owed;

(3) If the hearing concerns the appointnment of a guardian or
limted guardian for an alleged inconpetent, the burden of proving

i nconpetency shall be by clear and convincing evidence;

(4) Upon request of the applicant, the alleged i nconpetent
for whomthe appointnment is sought or the alleged i nconpetent's
counsel, or any interested party, a recording or record of the

heari ng shall be nade;

(5) Evidence of a less restrictive alternative to
guar di anshi p may be introduced, and when introduced, shall be

consi dered by the court;

(6) The court may deny a guardi anship based upon a finding

that a less restrictive alternative to guardi anship exists;
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(7) If the hearing concerns the appointnent of a guardi an or
limted guardian for an all eged inconpetent, the alleged

i nconpetent has all of the followi ng rights:

(a) The right to be represented by independent counsel of the

al | eged inconpetent's choice;

(b) The right to have a friend or fanm |y nmenber of the

al | eged i nconpetent's choice present;

(c) The right to have evidence of an independent expert

eval uati on i ntroduced;

(d) If the alleged inconpetent is indigent, upon the alleged

i nconpetent's request:

(i) The right to have counsel and an independent expert

eval uat or appointed at court expense;

(ii) If the guardianship, limted guardianship, or standby
guar di anshi p decision is appealed, the right to have counsel
appoi nted and necessary transcripts for appeal prepared at court

expense.

(D) (1) When a person has been nom nated to be a guardi an of
the estate of a mnor in or pursuant to a durable power of
attorney as—deseribed—+n—divisienr{B—oef under section 133/+-069
1337.24 of the Revised Code or a witing as described in division
(A) of section 2111.121 of the Revised Code, the person nom nated
has preference in appoi ntnent over a person selected by the mnor.
A person who has been noninated to be a guardian of the person of
a mnor in or pursuant to a durable power of attorney or witing
of that nature does not have preference in appointnment over a
person selected by the mnor, but the probate court may appoi nt
the person naned in the durable power of attorney or the witing,
the person selected by the mnor, or another person as guardi an of

the person of the nminor
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(2) A person nominated as a guardi an of an inconpetent adult
child pursuant to a durable power of attorney under section
1334069 1337.24 or pursuant to section 2111.121 of the Revised

Code shall have preference in appointnent over a person applying

to be guardian if the person nonminated is conpetent, suitable, and
willing to accept the appointnment, and if the inconpetent adult
child does not have a spouse or an adult child and has not

desi gnated a guardian prior to the court finding the adult child

i nconpetent.

Sec. 2111.12. (A) A minor over the age of fourteen years nay
sel ect a guardian who shall be appointed if a suitable person. If
such minor fails to select a suitable person, an appoi ntnent may
be nmade without reference to the mnor's wishes. The m nor shal
not select one person to be the guardian of the mnor's estate
only and anot her to be the guardian of the person only, unless the
court which appoints is of the opinion that the interests of such

mnor will thereby be pronoted.

(B) A surviving parent by last will in witing may appoint a
guardi an for any of the surviving parent's children, whether born
at the time of making the will or afterward, to continue during

the minority of the child or for a less tine.

When the father or nother of a minor nanmes a person as
guardi an of the estate of such minor in a wll, the person naned
shal | have preference in appointnment over the person sel ected by
such mnor. A person named in such a will as guardian of the
person of such mnor shall have no preference in appointnment over
t he person selected by such mnor, but in such event the probate
court nay appoint the person naned in the will, the person

sel ected by the mnor, or sonme other person.

Whenever a testanmentary guardi an i s appointed, the

testanentary guardian's duties, powers, and liabilities in al
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ot her respects shall be governed by the | aw regul ati ng guardi ans

not appointed by wll.

(© A parent pursuant to a durable power of attorney as

deseribedindivision{D—of under section 133409 1337.24 or a

witing as described in division (A) of section 2111.121 of the

Revi sed Code may noni nate a person to be a guardi an for one or
nore of the parent's mnor children, whether born at the time of

the making of the petition or afterward.

Sec. 2111.121. (A) A person may nonminate in a witing, as
described in this division, another person to be the guardi an of
the nomi nator's person, estate, or both or the guardian of the
person, the estate, or both, of one or nore of the nonminator's
m nor or inconpetent adult children, whether born at the tinme of
the execution of the witing or afterward, subject to notice and a
hearing pursuant to section 2111.02 of the Revised Code. The
nonmination is for consideration by a court if proceedings for the
appoi ntmrent of a guardi an of the person, the estate, or both, for
t he person making the nom nation or if proceedings for the
appoi ntment of a guardi an as the guardi an of the person, the
estate, or both of one or nore of the nom nator's mnor or
i nconpetent adult children are conmenced at a later tinme. The
person may authorize, in a witing of that nature, the person
noni nated as guardi an to nom nate a successor guardian for
consi deration by a court. The person also nmay direct, in a witing
of that nature, that bond be waived for a person nomi nated as
guardian in it or nom nated as a successor guardian in accordance

with an authorization in it.

To be effective as a nom nation, the witing shall be signed
by the person making the nom nation in the presence of two
wi t nesses; signed by the witnesses; contain, imediately prior to

their signatures, an attestation of the witnesses that the person
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maki ng the nomi nation signed the witing in their presence; and be
acknow edged by the person naking the nom nation before a notary

public.

(B) If a person has nominated, in a witing as described in
division (A) of this section or in a durable power of attorney as
deseribedindivision{(D—of under section 133409 1337.24 of the
Revi sed Code, another person to be the guardian of the nom nator's
person, estate, or both, and proceedings for the appointnment of a
guardi an for the person are commenced at a later tinme, the court
i nvol ved shal |l appoint the person noninated as guardian in the
witing or durable power of attorney nost recently executed if the
person nominated is conpetent, suitable, and willing to accept the
appointnment. If the witing or durable power of attorney contains
a wai ver of bond, the court shall waive bond of the person
noni nated as guardian unless it is of the opinion that the

interest of the trust demands it.

(O Nonination of a person as a guardi an or successor
guardi an of the person, the estate, or both of one or nore of the
nom nator's minor or inconpetent adult children under division (A
of this section, and any subsequent appoi ntnment of the guardian or
successor guardi an as guardi an under section 2111.02 of the
Revi sed Code, does not vacate the jurisdiction of any other court
that previously may have exercised jurisdiction over the person of

the mnor or inconpetent adult child.

(D) The witing containing the nom nation of a person to be
the guardian of the person, the estate, or both of one or nore of
the nomi nator's mnor or inconpetent adult children under division
(A) of this section may be filed with the probate court for
saf ekeeping, and the probate court shall designate the nom nation

as the nomination of a standby guardian

Sec. 3793.31. As used in sections 3793.31 to 3793.39 of the
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Revi sed Code:

(A) "Al cohol and other drug abuse" neans al coholism or drug

addi cti on.

(B) "Al coholisnl and "drug addiction" have the sane neani ngs
as in section 3793.01 of the Revised Code.

(G "Another drug"” neans a controlled substance as defined in

section 3719.01 of the Revised Code or a harnful intoxicant as
defined in section 2925.01 of the Revised Code.

(D) "Board of alcohol, drug addiction, and nental health

services" nmeans a board of al cohol, drug addiction, and nental

health services established under section 340.02 or 340.021 of the

Revi sed Code.

(E) "Danger" or "threat of danger to self, famly, or others"

neans substantial physical harmor threat of substantial physical

harm upon self, famly, or others.

(F) "Hospital" has the sane neaning as in section 3701.01 or

3727.01 of the Revised Code but does not include either a hospital

operated by the departnent of nental health or an inpatient unit

licensed by the departnment.

(G "Intoxicated" neans being under the influence of al cohol.,

anot her _drug, or both al cohol and another drug and, as a result,

having a significantly inpaired ability to function.

(H "Petitioner" nmeans a person who institutes a proceeding
under sections 3793.32 to 3793.39 of the Revised Code.

(1) "Probate court" neans the probate division of the court

of commobn pl eas.

(J) "Qualified health professional" neans a person that is

properly credentialed or licensed to conduct a drug and al cohol

assessnent and di agnosi s under Chi o | aw.
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(K) "Residence" neans the |l egal residence of a person_as

deternined by applicable principles governing conflicts of |aw

(L) "Respondent” neans a person alleged in a hearing under
sections 3793.32 to 3793.39 of the Revised Code to be a person who

is suffering fromal cohol and other drug abuse and who shoul d be

ordered under those sections to undergo treatnent.

(M "Treatnment" neans services and prograns for the care and

rehabilitati on of intoxicated persons and persons suffering from

al cohol and ot her drug abuse. "Treatnent" includes residential

treatnent, a halfway house setting. and an intensive outpatient or

out patient |evel of care.

Sec. 3793.32. A probate court may order involuntary treatnment

for a person suffering fromal cohol and other drug abuse pursuant
to the procedures set forth in sections 3793.31 to 3793.39 of the
Revi sed Code.

Sec. 3793.33. No person shall be ordered to undergo treatnment

under sections 3793.31 to 3793.39 of the Revised Code unl ess al

of the following apply to that person

(A) The person suffers from al cohol and other drug abuse.

(B) The person presents an i nm nent danger or i mm nent threat

of danger to self, famly, or others as a result of alcohol and

ot her drug abuse, or there exists a substantial likelihood of such

a threat in the near future.

(C) The person can reasonably benefit fromtreatnent.

Sec. 3793.34. (A) A person nmmy initiate proceedings for

treatnent for an individual suffering from al cohol and other drug

abuse by filing a verified petition in the probate court and

paving a filing fee in the sane anpunt, if any, that is charged

for the filing under section 5122.11 of the Revised Code of an
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affidavit seeking the hospitalization of a person. The petition

and all subsequent court docunents shall be entitled: "In the

interest of (nane of respondent)." A spouse, relative, or guardian

of the individual concerning whomthe petition is filed shall file

the petition.

(B) A petition filed under division (A of this section shal

set forth all of the follow ng

(1) The petitioner's relationship to the respondent;

(2) The respondent's nane, residence address, and current

| ocation, if known;

(3) The nane _and residence of the respondent's parents, if

living and if known, or of the respondent's legal guardian, if any

and i f known;

(4) The nane and residence of the respondent's spouse, if any

and i f known:

(5) The nane and residence of the person havi ng custody of

the respondent, if any, or if no such person is known, the name

and residence of a near relative or a statenent that the person is

unknown;

(6) The petitioner's belief, including the factual basis for

the belief, that the respondent is suffering from al cohol and

ot her drug abuse and presents an i nm nent danger or i nm nent

threat of danger to self, famly, or others if not treated for

al cohol or other drug abuse.

(C) Any petition filed pursuant to divisions (A and (B) of

this section shall be acconpani ed by a gquarantee. sioned by the

petitioner or another person authorized under division (A of this

section, obligating that person to pay all costs for treatnment of

the respondent for al cohol and other drug abuse that is ordered by

the court and to pay any other costs of the respondent that are
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associated with a hearing conducted in accordance with section
3793.35 of the Revised Code and that the court deternm nes to be

appropriate.

Sec. 3793.35. (A) Upon receipt of a petition filed under
section 3793.34 of the Revised Code and the paynent of the

appropriate filing fee, if any., the probate court shall exam ne

the petitioner under oath as to the contents of the petition.

(B) If, after reviewing the allegations contained in the

petition and exanm ning the petitioner under oath, it appears to

the probate court that there is probable cause to believe the

respondent should be ordered to undergo treatnent, then the court

shall do all of the foll ow ng:

(1) Schedule a hearing to be held within seven days to

determine if there is probable cause to believe that the

respondent should be ordered to undergo treatnent for al cohol and

ot her _drug abuse;

(2) Notify the respondent, the |egal gquardian, if any and if

known, and the spouse., parents, or nearest relative or friend of

the respondent concerning the all egations and contents of the

petition and of the date and purpose of the hearinag:

(3) Notify the respondent that the respondent may retain

counsel and have i ndependent expert evaluation of the person's

physi cal and nental condition and, if the person is unable to

obtain an attorney or independent expert evaluation, that the

respondent nmay be represented by court-appointed counsel or have

i ndependent expert evaluation of the person's physical or nental

condition, or both, at public expense if the person is indigent

and upon appoi ntnent of an attorney to represent the respondent

notify the respondent of the nane, address. and tel ephone nunber

of the attorney appointed to represent the respondent:

Page 72

2117
2118
2119

2120
2121
2122
2123

2124
2125
2126
2127
2128

2129
2130
2131
2132

2133
2134
2135
2136

2137
2138
2139
2140
2141
2142
2143
2144
2145
2146



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

(4) Cause the respondent to be exanm ned not | ater than

twenty-four hours before the hearing date by a physician for the

pur pose of a physical exam nation and by a qualified health

prof essional for the purpose of a drug and al cohol addiction

assessnent _and di agnosi S;

(5) Conduct the hearing.

(C) The physician and qualified health professional who

exam ne the respondent pursuant to division (B)Y(4) of this section

or who are obtained by or appointed for the respondent pursuant to

division (B)(3) of this section shall certify their findings to

the court within twenty-four hours of the exam nations. The

findings of each aualified health professional shall include a

recommendation for treatnent if the qualified health professional

determ nes that treatnent i S necessary.

(D) _1f the probate court finds upon conpletion of the hearing

hel d under division (B) of this section that the respondent shoul d

be ordered to undergo treatnent, the court shall order the

treatment at a level of care and for a length of tinme recommended

by the qualified health professional who conducted the exam nation

of the respondent under this section. Failure of a respondent to

undergo treatnent ordered pursuant to this division is contenpt of

court.

(E) If, at any tine after a petition is filed under section
3793.34 of the Revised Code, the probate court finds that there is

not probable cause to continue treatnent or if the petitioner

w thdraws the petition, then the court shall disniss the

pr oceedi ngs agai nst the respondent.

Sec. 3793.36. (A) Foll owi ng an exam nation by a qualified

health professional and a certification by that professional that

the person neets the criteria specified in section 3793.33 of the

Revi sed Code, a probate court nmay order the person hospitalized
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for a period not to exceed seventy-two hours if the court finds by

cl ear and convi nci ng evidence that the person presents an i nm nent

threat of danger to self, famly, or others as a result of alcoho

and ot her drug abuse. However, if the hearing to be held under
section 3793.35 of the Revised Code will not be held within

seventy-two hours, the court nmay order the person hospitalized

until the hearing. In nmaking its order, the court shall informthe

person that the person may i nmedi ately make a reasonabl e nunber of

t el ephone calls or use other reasonable neans to contact an

attorney, a licensed physician, or a qualified health

professional, to contact any other person or persons to secure

representation by counsel., or to obtain nedical or psychol ogi ca

assi stance and that the person will be provided assistance in

naking calls if the assistance i s needed and requested.

(B) Any person who has been adnmitted to a hospital under

division (A of this section shall be released fromthe hospita

i medi ately upon the expiration of the tine period established by

the court for the hospitalization.

(G No person ordered hospitalized under this section shall

be held in jail pending transportation to the hospital or

eval uati on unl ess the probate court previously has found the

person to be in contenpt of court for either failure to underqgo

treatnment or failure to appear at the eval uation ordered pursuant
to section 3793.35 of the Revised Code.

Sec. 3793.37. \Wien a probate court is authorized to issue an

order that the respondent be transported to a hospital. the court

nmay i ssue a summons. |f the respondent fails to attend an

exam nation schedul ed before the hearing under section 3793.35 of

the Revised Code, the court shall issue a summpns. A sumMmons SO

i ssued shall be directed to the respondent and shall commmand the

respondent to appear _at _a tinme and place specified in the sumpns.
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|f a respondent who has been summpbned fails to appear at the

hospital or the exanination, the probate court may order the

sheriff or any other peace officer to transport the respondent to

a hospital on the list provided under section 3793.38 of the

Revi sed Code for treatnent. The sheriff or any other peace

officer, upon agreenent of a person authorized by the peace

officer, may authorize a board of al cohol, drug addiction, and

nental health services, a private agency under contract with a

board of al cohol, drug addiction, and nental health services, or

an_anbul ance servi ce designated by a board of al cohol, drug

addi ction, and nental health services to transport the respondent

to the hospital. The transportation costs of the sheriff. other

peace officer, anbul ance service, or other private agency under

contract with the board of al cohol and drug addi ction services

shall be included in the costs of treatnent for al cohol and other

drug abuse to be paid by the petitioner.

Sec. 3793.38. Each board of al cohol, drug addiction, and

nental health services on at |east an annual basis shall submt

each of the following lists to the clerk of the probate court in

each county served by the board:

(A Alist of all hospitals in the counties served by the

board that are able and willing to take respondents ordered to

undergo seventy-two hours of treatnent and observati on pursuant to

section 3793.36 of the Revised Code;

(B) Alist of hospitals and treatnent providers in the

counties served by the board that are able and willing to provide

treatment for al cohol and other drug abuse ordered pursuant to
section 3793.35 of the Revised Code.

Sec. 3793.39. Sections 3793.12, 3793.13, and 3793.14 of the

Revi sed Code apply to a person who is ordered to undergo treatnent
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under sections 3793.31 to 3793.39 of the Revised Code.

Sec. 5301.071. No instrunent conveying real estate property,
or any interest theretn in real property, and of record in the

of fice of the county recorder of the county within this state in
whi ch sueh that real estate property is situated shall be deered
consi dered defective nor shall the validity of suweh that

conveyance be affected because of any of the follow ng:

(A) The dower interest of the spouse of any grantor was not
specifically rel eased, but sueh that spouse executed said the
instrunent in the manner provided in section 5301.01 of the
Revi sed Code.

(B) The officer taking the acknow edgnent of sueh the
instrument having an official seal did not affix sueh that seal to

the certificate of acknow edgnent.

(C The certificate of acknow edgnent is not on the sane

sheet of paper as the instrunent.

(D) The executor, adm nistrator, guardi an, assignee, or
trustee nmaki ng sueh the instrunent signed or acknow edged t he sane
individually instead of in his a representative or official

capacity.

(E)(1) The grantor or grantee of the instrument is a trust

rather than the trustee or trustees of the trust if the trust

naned as grantor or grantee has been duly created under the | aws

of the state of its existence at the tine of the conveyance and a

nenpr andum of trust that conplies with section 5301.255 of the

Revi sed Code and contains a description of the real property

conveyed by that instrunent is recorded in the office of the

county recorder in which the instrunent of conveyance is recorded.

Upon conpliance with division (E)(1) of this section, a conveyance

to a trust shall be considered to be a conveyance to the trustee
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or trustees of the trust in furtherance of the manifest intention

of the parties.

(2) Except as otherwi se provided in division (E)(2) of this

section, division (E)(1) of this section shall be given

retroactive effect to the fullest extent permtted under section
28 of Article Il, Ohio Constitution. Division (E) of this section

shall not be given retroactive or curative effect if to do so

woul d i nvalidate or supersede any instrunent that conveys real

property, or any interest in the real property, recorded in the

office of the county recorder in which that real property is

situated prior to the date of recording of a curative nenorandum

of trust or the effective date of this section. whichever event

occurs later.

Sec. 5747.02. (A) For the purpose of providing revenue for
the support of schools and | ocal governnent functions, to provide
relief to property taxpayers, to provide revenue for the genera
revenue fund, and to neet the expenses of adm nistering the tax
| evied by this chapter, there is hereby |evied on every
i ndividual, trust, and estate residing in or earning or receivVing
income in this state, on every individual, trust, and estate
earning or receiving lottery w nnings, prizes, or awards pursuant
to Chapter 3770. of the Revised Code, and on every individual
trust, and estate otherw se having nexus with or in this state
under the Constitution of the United States, an annual tax
neasured in the case of individuals by Chio adjusted gross incone
| ess an exenption for the taxpayer, the taxpayer's spouse, and
each dependent as provided in section 5747.025 of the Revised
Code; neasured in the case of trusts by nodified Chio taxable
i ncomre under division (D) of this section; and nmeasured in the
case of estates by Chio taxable inconme. The tax inposed by this

section on the bal ance thus obtained is hereby levied as foll ows:
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(1) For taxable years beginning in 2004:
OH O ADJUSTED GROSS | NCOVE LESS
EXEMPTI ONS (| NDI VI DUALS)
OR
MODI FI ED OHI O
TAXABLE | NCOVE ( TRUSTS)

R

OHI O TAXABLE | NCOVE ( ESTATES) TAX
$5, 000 or |ess . 743%
More than $5, 000 but not nore $37. 15 plus 1.486% of the anpunt
t han $10, 000 in excess of $5,000
More than $10, 000 but not nore $111. 45 plus 2.972% of the
t han $15, 000 anount in excess of $10, 000
More than $15, 000 but not nore $260. 05 plus 3.715% of the
t han $20, 000 anount in excess of $15, 000
More than $20, 000 but not nore $445.80 plus 4.457% of the
t han $40, 000 anmount in excess of $20, 000
More than $40, 000 but not nore $1, 337.20 plus 5.201% of the
t han $80, 000 anount in excess of $40, 000
More than $80, 000 but not nore $3,417.60 plus 5.943% of the
t han $100, 000 anount in excess of $80, 000
More than $100, 000 but not nore $4, 606. 20 plus 6.9% of the
t han $200, 000 anount in excess of $100, 000
More than $200, 000 $11, 506. 20 plus 7.5% of the

anount in excess of $200, 000

(2) For taxable years beginning in 2005:
OH O ADJUSTED GROSS | NCOVE LESS
EXEMPTI ONS (| NDI VI DUALS)
OR
MODI FI ED CHI O
TAXABLE | NCOVE ( TRUSTS)
R
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OHI O TAXABLE | NCOVE ( ESTATES)
$5, 000 or |ess
More than $5,000 but not nore
t han $10, 000
More than $10, 000 but not nore
t han $15, 000
More than $15, 000 but not nore
t han $20, 000
More than $20, 000 but not nore
t han $40, 000
More than $40, 000 but not nore
t han $80, 000
More than $80, 000 but not nore
t han $100, 000
More than $100, 000 but not nore
t han $200, 000
More than $200, 000

TAX
. 712%
$35. 60 plus 1.424% of the anount
in excess of $5,000
$106. 80 plus 2.847% of the
anmount in excess of $10, 000
$249. 15 plus 3.559% of the
anount in excess of $15, 000
$427. 10 plus 4.27% of the anpunt
in excess of $20, 000
$1,281. 10 plus 4.983% of the
anount in excess of $40, 000
$3, 274. 30 plus 5.693% of the
anount in excess of $80, 000
$4,412.90 plus 6.61% of the
anount in excess of $100, 000
$11, 022. 90 plus 7.185% of the

anount in excess of $200, 000

(3) For taxable years beginning in 2006:

OH O ADJUSTED GROSS | NCOVE LESS
EXEMPTI ONS (| NDI VI DUALS)
OR
MODI FI ED CHI O
TAXABLE | NCOVE ( TRUSTS)
R
OH O TAXABLE | NCOVE ( ESTATES)
$5, 000 or |ess
More than $5, 000 but not nore
t han $10, 000
More than $10, 000 but not nore
t han $15, 000
More than $15, 000 but not nore
t han $20, 000

TAX
. 681%
$34.05 plus 1.361% of the anount
in excess of $5, 000
$102. 10 plus 2.722% of the
anmount in excess of $10, 000
$238. 20 plus 3.403% of the

anount in excess of $15, 000
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More than $20, 000 but not nore
$40, 000

t han $40, 000 but
$80, 000

t han $80, 000 but not nore
$100, 000

t han $100, 000 but not nore
$200, 000

t han $200, 000

t han

Mor e not nore
t han
Mor e
t han
Mor e
t han

Mor e

$408. 35 plus 4.083% of the

anount in excess of $20, 000
$1, 224. 95 plus 4.764% of the
anobunt in excess of $40, 000
$3, 130. 55 plus 5.444% of the
anount in excess of $80, 000
$4,219. 35 plus 6.32% of the
anount in excess of $100, 000

$10, 539. 35 plus 6.87% of the

amount in excess of $200, 000

(4) For taxable years beginning in 2007:

OHI O ADJUSTED GROSS | NCOVE LESS
EXEMPTI ONS (| NDI VI DUALS)
OR
MODI FI ED OHI O
TAXABLE | NCOVE ( TRUSTS)
OR
OH O TAXABLE | NCOVE ( ESTATES)

$5, 000 or |ess

More than $5,000 but not nore
t han $10, 000

More than $10, 000 but not nore
t han $15, 000

More than $15,000 but not nore
t han $20, 000

More than $20, 000 but not nore
t han $40, 000

More than $40, 000 but not nore
t han $80, 000

More than $80, 000 but not nore
t han $100, 000

More than $100, 000 but not nore
t han $200, 000

TAX
. 649%
$32. 45 plus 1.299% of the anount
in excess of $5, 000
$97. 40 plus 2.598% of the anpunt
in excess of $10, 000
$227.30 plus 3.247% of the
anmount in excess of $15, 000
$389. 65 plus 3.895% of the

anount in excess of $20, 000
$1, 168. 65 plus 4.546% of the
anount in excess of $40, 000
$2,987.05 plus 5.194% of the
anmount in excess of $80, 000
$4,025.85 plus 6.031% of the
anobunt in excess of $100, 000
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More than $200, 000 $10, 056. 85 plus 6.555% of the

anount in excess of $200, 000

(5) For taxable years beginning in 2008, 2009, or 2010:
OHI O ADJUSTED GROSS | NCOME LESS
EXEMPTI ONS (| NDI VI DUALS)
OoR
MODI FI ED OHI O
TAXABLE | NCOVE ( TRUSTS)

R

OHI O TAXABLE | NCOVE ( ESTATES) TAX
$5, 000 or |ess . 618%
More than $5,000 but not nore $30. 90 plus 1.236% of the anopunt
t han $10, 000 in excess of $5,000
More than $10, 000 but not nore $92. 70 plus 2.473% of the anount
t han $15, 000 in excess of $10, 000
More than $15, 000 but not nore $216. 35 plus 3.091% of the
t han $20, 000 anmount in excess of $15, 000
More than $20, 000 but not nore $370.90 plus 3.708% of the
t han $40, 000 anount in excess of $20, 000
More than $40, 000 but not nore $1,112. 50 plus 4.327% of the
t han $80, 000 anount in excess of $40, 000
More than $80, 000 but not nore $2,843. 30 plus 4.945% of the
t han $100, 000 anount in excess of $80, 000
More than $100, 000 but not nore $3,832.30 plus 5.741% of the
t han $200, 000 anount in excess of $100, 000
More than $200, 000 $9, 573. 30 plus 6.24% of the

anount in excess of $200, 000

(6) For taxable years beginning in 2011 or thereafter:
OH O ADJUSTED GROSS | NCOVE LESS
EXEMPTI ONS (| NDI VI DUALS)
OoR
MODI FI ED CHI O
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TAXABLE | NCOVE ( TRUSTS)

R

OHI O TAXABLE | NCOVE ( ESTATES) TAX
$5, 000 or |ess . 587%
More than $5,000 but not nore $29. 35 plus 1.174% of the anount
t han $10, 000 in excess of $5,000
More than $10, 000 but not nore $88. 05 plus 2.348% of the anount
t han $15, 000 in excess of $10, 000
More than $15, 000 but not nore $205. 45 plus 2.935% of the
t han $20, 000 anmount in excess of $15, 000
More than $20, 000 but not nore $352. 20 plus 3.521% of the
t han $40, 000 anount in excess of $20, 000
More than $40, 000 but not nore $1, 056. 40 plus 4.109% of the
t han $80, 000 anount in excess of $40, 000
More than $80, 000 but not nore $2, 700. 00 plus 4.695% of the
t han $100, 000 anount in excess of $80, 000
More than $100, 000 but not nore $3,639. 00 plus 5.451% of the
t han $200, 000 anount in excess of $100, 000
More than $200, 000 $9, 090. 00 plus 5.925% of the

anount in excess of $200, 000

In July of each year, beginning in 2010, the tax comr ssi oner
shal | adjust the inconme anounts prescribed in this division by
nmul ti plying the percentage increase in the gross donestic product
defl ator conputed that year under section 5747.025 of the Revised
Code by each of the inconme anmounts resulting fromthe adjustnent
under this division in the preceding year, adding the resulting
product to the correspondi ng i ncome amount resulting fromthe
adjustnent in the preceding year, and rounding the resulting sum
to the nearest nultiple of fifty dollars. The tax conm ssi oner
al so shall reconpute each of the tax dollar anmounts to the extent
necessary to reflect the adjustnment of the incone anounts. The

rates of taxation shall not be adjusted.

The adjusted amounts apply to taxable years beginning in the
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cal endar year in which the adjustnents are made. The tax
conmm ssi oner shall not nmake such adjustnments in any year in which
the anount resulting fromthe adjustnment would be | ess than the

amount resulting fromthe adjustnment in the preceding year.

(B) If the director of budget and managenent makes a
certification to the tax conmm ssioner under division (B) of
section 131.44 of the Revised Code, the anmount of tax as
det erm ned under division (A of this section shall be reduced by
the percentage prescribed in that certification for taxable years
begi nning in the cal endar year in which that certification is

made.

(C The levy of this tax on i ncone does not prevent a
muni ci pal corporation, a joint econom c devel opnent zone created
under section 715.691, or a joint econom c devel opnent district
created under section 715.70 or 715.71 or sections 715.72 to

715.81 of the Revised Code fromlevying a tax on incone.

(D) This division applies only to taxable years of a trust

begi nning in 2002 or thereafter.

(1) The tax inposed by this section on a trust shall be
computed by nultiplying the Chio nodified taxable incone of the

trust by the rates prescribed by division (A of this section.

(2) A nonresident resident trust may claima credit against
the tax conputed under division (D) of this section equal to the
| esser of (1) the tax paid to another state or the District of
Col unbi a on the nrenresident resident trust's nodified nonbusiness
i ncone, other than the portion of the nonresident resident trust's
nonbusi ness inconme that is qualifying investnment inconme as defined
in section 5747.012 of the Revised Code, or (2) the effective tax
rate, based on nodified Chio taxable inconme, nultiplied by the
nenrestdent resident trust's nodified nonbusi ness i nconme ot her
than the portion of the henresident resident trust's nonbusi ness
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incone that is qualifying i nvestnment inconme. The credit applies

bef ore any ot her applicable credits.

(3) The credits enunerated in divisions (A (1) to (13) of
section 5747.98 of the Revised Code do not apply to a trust
subject to division (D) of this section. Any credits enunerated in
ot her divisions of section 5747.98 of the Revised Code apply to a
trust subject to division (D) of this section. To the extent that
the trust distributes incone for the taxable year for which a
credit is available to the trust, the credit shall be shared by
the trust and its beneficiaries. The tax conm ssioner and the
trust shall be guided by applicable regulations of the United

States treasury regarding the sharing of credits.

(E) For the purposes of this section, "trust" neans any trust
descri bed in Subchapter J of Chapter 1 of the Internal Revenue
Code, excluding trusts that are not irrevocable as defined in
division (1)(3)(b) of section 5747.01 of the Revised Code and that
have no nodified Chio taxable incone for the taxable year
charitable remai nder trusts, qualified funeral trusts and preneed
funeral contract trusts established pursuant to sections 4717.31
to 4717.38 of the Revised Code that are not qualified funera
trusts, endownrent and perpetual care trusts, qualified settlenment
trusts and funds, designated settlenent trusts and funds, and
trusts exenpted fromtaxation under section 501(a) of the Internal

Revenue Code.

Sec. 5801.10. (A As used in this section, "creditor" neans

any of the follow ng:

(1) A person holding a debt or security for a debt entered

into by a trustee on behalf of the trust;

(2) A person holding a debt secured by one or nore assets of

the trust;
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(3) A person having a claimagainst the trustee or the assets
of the trust under section 5805.06 of the Revi sed Code;

(4) A person who has attached through | egal process a

beneficiary's interest in the trust.

(B) The parties to an agreenent under this section shall be
all of the followi ng, or their representatives under the
representation provisions of Chapter 5803. of the Revised Code,
except that only the settlor and any trustee are required to be

parties to an anendnent of any revocable trust:

(1) The settlor if living and if no adverse incone or

transfer tax results would arise fromthe settlor's participation
(2) Al beneficiaries;
(3) Al currently serving trustees;

(4) Creditors, if their interest is to be affected by the

agreenent _

(5) The attorney general if an agreenent described in

division (Q(7) of this section is being nade and either of the

follow ng applies:

(a) An organization with one or nore purposes that are
described in division (A of section 5804.05 of the Revi sed Code

is a beneficiary.

(b) The trust is a charitable trust.

(© The persons specified in division (B) of this section may
by witten instrunent enter into an agreenment with respect to any
matter concerning the construction of, administration of, or
di stributions under the ternms of the trust, the investnent of
income or principal held by the trustee, or other matters. The
agreement may not effect a termnation of the trust before the
date specified for the trust's termnation in the terns of the

trust, change the interests of the beneficiaries in the trust
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except as necessary to effect a nodification described in division
(O (5) e+, (6), or (7) of this section, or include ternms and
conditions that could not be properly approved by the court under
Chapters 5801. to 5811. of the Revised Code or other applicable
law. The invalidity of any provision of the agreenent does not
affect the validity of other provisions of the agreement. Matters
that may be resolved by a private settl enent agreenent include,

but are not limted to, all of the foll ow ng:

(1) Determining classes of creditors, beneficiaries, heirs,

next of Kkin, or other persons;

(2) Resolving disputes arising out of the adm nistration or
di stribution under the ternms of the trust, including disputes over
the construction of the |anguage of the trust instrunment or
construction of the |language of other witings that affect the

terns of the trust;

(3) Ganting to the trustee necessary or desirable powers not
granted in the terns of the trust or otherwi se provided by law, to
the extent that those powers either are not inconsistent with the
express provisions or purposes of the terms of the trust or, if
inconsistent with the express provisions or purposes of the terns
of the trust, are necessary for the due adm nistration of the

terns of the trust;

(4) Modifying the terns of the trust, if the nodification is
not inconsistent with any dom nant purpose or objective of the

trust;

(5) Modifying the terns of the trust in the manner required
to qualify the gift under the ternms of the trust for the
charitable estate or gift tax deduction pernmtted by federal |aw,
i ncluding the addition of mandatory governing instrunent
requirements for a charitable remainder trust as required by the

Internal Revenue Code and regul ati ons promnul gated under it in any
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case in which all parties interested in the trust have submitted
witten agreenents to the proposed changes or witten disclaimer

of interest;

(6) Modifying the terns of the trust in the manner required
to qualify any gift under the ternms of the trust for the estate
tax marital deduction available to noncitizen spouses, including
the addition of mandatory governing instrunent requirenments for a
qgual i fied donestic trust under section 2056A of the Internal
Revenue Code and regul ati ons pronul gated under it in any case in
which all parties interested in the trust have submtted witten
agreenents to the proposed changes or witten disclainer of

i nt erest;

(7)(a) _Mdifying the ternms of a trust that do not refer to

the repeal of the federal estate tax or federal

gener ation-ski pping transfer tax and the effect of that repeal on

the disposition of the trust if all of the foll ow ng apply:

(i) One or both of those taxes do not apply as of a

decedent's death by reason of their repeal

(ii) The terns of the trust contain one or nore federal

estate tax terns or a division of trust property based on federal

estate tax inposition or contains one or nore federal

gener ati on-ski pping transfer tax terns or a division of trust

property based on federal generation-skipping transfer tax

i nposi tion.

(iii) The parties are entering into the agreenent in order to

give effect to the settlor's intent in interpreting the effect of

one or nore of the federal estate tax terns or a division of trust

property based on federal estate tax inposition or of one or nore

federal generation-skipping transfer tax terns or a division of

trust property based on federal generation-skipping transfer tax

i nposition, whether or not that agreenent alters the inpact of
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division (B) of section 5815.49 of the Revised Code that would

have applied absent the agreenent.

(b) An action of the congress of the United States foll ow ng

the death of a decedent that purports to enact federal estate tax

or federal generation-skipping transfer tax retroactively so that

it would purport to apply as of the death of the decedent will not

prevent the condition set forth in division (Q(7)(a)(i) of this

section frombeing net. However, the parties to the agreenent nay

provide for the inpact of that retroactive | eqislation.

(c) As used in division (Q(7) of this section, "federal

estate tax term" "division of trust property based on federa

estate tax inposition," "federal generation-skipping transfer tax

term" and "division of trust property based on federal

gener ati on-ski pping transfer tax inposition" have the sane

neani ngs _as in section 5815.49 of the Revi sed Code.

(8) Resolving any other matter that arises under Chapters
5801. to 5811. of the Revised Code.

(D) No agreement shall be entered into under this section
affecting the rights of a creditor without the creditor's consent
or affecting the collection rights of federal, state, or |ocal

taxing authorities.

(E) Any agreenment entered into under this section that
complies with the requirenents of division (C) of this section
shall be final and binding on the trustee, the settlor if |iving,
all beneficiaries, creditors who are parties to the agreenent, and

their heirs, successors, and assigns.

(F) Notw thstanding anything in this section, in division (D)
of section 5803.03 of the Revised Code, or in any other rule of
law to the contrary, a trustee serving under the terns of the
trust shall only represent its own individual or corporate

interests in negotiating or entering into an agreenment subject to

Page 88

2562
2563

2564
2565
2566
2567
2568
2569
2570

2571
2572
2573
2574
2575
2576

2577
2578

2579
2580
2581
2582

2583
2584
2585
2586
2587

2588
2589
2590
2591
2592



Sub. S. B. No. 251
As Reported by the Senate Judiciary--Civil Justice Committee

this section. No trustee serving under the terns of the trust
shall be considered to represent any settlor, beneficiary, or the
interests of any settlor or beneficiary in negotiating or entering

into an agreenent subject to this section.

(G Any party to a private settlenment agreenment entered into
under this section may request the court to approve the agreenent,
to determ ne whether the representation as provided in Chapter
5803. of the Revised Code was adequate, and to determ ne whether
the agreenent contains terns and conditions the court could have

properly approved.
(H If an agreenment entered into under this section contains
a provision requiring binding arbitrati on of any di sputes arising

under the agreenment, the provision is enforceable.
(I') Nothing in this section affects any of the foll ow ng:

(1) The right of a beneficiary to disclaimunder section
5815. 36 of the Revi sed Code;

(2) The termination or nodification of a trust under section
5804. 10, 5804. 11, 5804.12, 5804.13, 5804.14, 5804.15, or 5804.16
of the Revised Code;

(3) The ability of a trustee to divide or consolidate a trust
under section 5804.17 of the Revised Code;

(4) The power of the trustee to make distributions pursuant
to section 5808.18 of the Revised Code.

(J) Nothing in this section restricts or linmts the
jurisdiction of any court to dispose of matters not covered by
agreenents under this section or to supervise the acts of trustees

appoi nted by that court.

(K)y This section shall be liberally construed to favor the

validity and enforceability of agreements entered into under it.

(L) A trustee serving under the trust instrunent is not
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liable to any third person arising fromany |oss due to that
trustee's actions or inactions taken or onmtted in good faith
reliance on the terns of an agreement entered into under this

section.

(M Fhi-s Subject to divisions (B)(5) and (O (7) of this

section, this section does not apply to any of the foll ow ng:

(1) A charitable trust that has one or nore charitable

organi zations as qualified beneficiaries;

(2) Acharitable trust the ternms of which authorize or direct
the trustee to distribute trust incone or principal to one or nore
charitabl e organi zations to be selected by the trustee, or for one
or nore charitable purposes described in division (A) of section

5804. 05 of the Revised Code, if any of the follow ng apply:

(a) The distributions may be made on the date that an

agreenment under this section would be entered into.

(b) The distributions could be nmade on the date that an
agreenent under this section would be entered into if the
interests of the current beneficiaries of the trust term nated on
that date, but the term nation of those interests would not cause

the trust to term nate

(c) The distributions could be made on the date that an
agreenent under this section would be entered into if the trust

term nated on that date.

Sec. 5804.12. (A) The court may nodify the adm nistrative or
di spositive ternms of a trust or termnate the trust if because of
ci rcunmstances not anticipated by the settlor nodification or
termnation will further the purposes of the trust. To the extent
practicable, the court shall make the nodification in accordance

wWith the settlor's probable intention

(B) The court may nmodify the adm nistrative terns of a trust
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if continuation of the trust on its existing terns would be

i mpracticable or inpair the trust's adninistration.

(O Upon term nation of a trust under this section, the
trustee shall distribute the trust property in a manner consistent

with the purposes of the trust.

(D) (1) The court may nodify or interpret the terns of a

trust, including, but not limted to, a charitable trust or a

trust having as a beneficiary an organi zation with one or nore

purposes that are described in division (A) of section 5804.05 of

the Revised Code, that contains a federal estate tax termor a

division of trust property based on federal estate tax inposition,

or contains a federal generation-skipping transfer tax termor a

division of trust property based on federal generation-skipping

transfer tax inposition, but does not refer to the inapplicability

of the federal estate tax or federal generation-skipping transfer

tax by reason of their repeal and the effect of the

i napplicability on the disposition of the trust.

(2) As used in division (D)(1) of this section., "federal

estate tax term" "division of trust property based on federa

estate tax inposition," "federal generation-skipping transfer tax

term"” and "division of trust property based on federal

dgener ati on-ski ppi ng transfer tax inposition" have the sane

neani ngs _as in section 5815.49 of the Revised Code.

Sec. 5808.14. (A) The judicial standard of review for
discretionary trusts is that the trustee shall exercise a
di scretionary power reasonably, in good faith, and in accordance
with the terns and purposes of the trust and the interests of the
beneficiaries, except that with respect to distribution decisions
a reasonabl eness standard shall not be applied to the exercise of
di scretion by the trustee of a wholly discretionary trust. The

greater the grant of discretion by the settlor to the trustee, the
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broader the range of pernissible conduct by the trustee in

exercising it.

(B) Subject to division (D) of this section, and unless the
terms of the trust expressly indicate that a rule in this division

does not apply:

(1) A person other than a settlor who is a beneficiary and
trustee of a trust that confers on the trustee a power to make
di scretionary distributions to or for the trustee's personal
benefit may exercise the power only in accordance with an

ascert ai nabl e st andard.

(2) Atrustee may not exercise a power to nake discretionary
distributions to satisfy a | egal obligation of support that the

trustee personally owes anot her person

(C A power whose exercise is limted or prohibited by
division (B) of this section nay be exercised by a majority of the
renmai ni ng trustees whose exercise of the power is not so limted
or prohibited. If the power of all trustees is so limted or
prohi bited, the court may appoint a special fiduciary with

authority to exercise the power.

(D) Division (B) of this section does not apply to any of the

foll ow ng:

(1) A power held by the settlor's spouse who is the trustee
of a trust for which a marital deduction, as defined in section
2056(b) (5) or 2523(e) of the Internal Revenue Code, was previously

al | owed;

(2) Any trust during any period that the trust nmay be revoked

or amended by its settlor

(3) Atrust if contributions to the trust qualify for the
annual exclusion under section 2503(c) of the Internal Revenue
Code.
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(E) For purposes of division (A) of this section, a trustee

who acts reasonably and in good faith in exercising the power to

distribute trust incone or principal to the trustee of a second

trust in accordance with division (A or (B) of section 5808.18 of

the Revised Code is presuned to have acted in accordance with the

terns _and purposes of the trust and the interests of the

benefi ci ari es.

Sec. 5808.17. (A Upon termnation or partial termination of
atrust, the trustee may send to the beneficiaries a proposal for
di stribution. The right of any beneficiary to object to the
proposed distribution ternminates if the beneficiary does not
notify the trustee of an objection within thirty days after the
proposal was sent but only if the proposal infornmed the
beneficiary of the right to object and of the tine all owed for

obj ecti on.

(B) Upon the occurrence of an event termnating or partially
terminating a trust, the trustee shall proceed expeditiously to
distribute the trust property to the persons entitled to it,
subject to the right of the trustee to retain a reasonabl e reserve

for the paynment of debts, expenses, and taxes.

(C Arelease by a beneficiary of a trustee fromliability
for breach of trust is invalid to the extent that it was induced
by inproper conduct of the trustee or that the beneficiary, at the
time of the release, did not know of the beneficiary's rights or

of the material facts relating to the breach.

(D) If a beneficiary who was entitled to receive a

distribution is deceased, the beneficiary's death did not

termnate the beneficiary's right to receive the distribution, and

an adnm nistration of the beneficiary's estate is open., the trustee

shall nmeke the distribution to the personal representative of the

beneficiary's estate. |If a beneficiary who was entitled to receive
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a distribution is deceased, the beneficiary's death did not

termnate the beneficiary's right to receive the distribution, and

an adm nistration of the beneficiary's estate is not open, the

trustee, without liability, may nake the distribution directly to

the beneficiary's heirs or devisees without requiring the opening

or _re-opening of estate adnm nistration proceedings if the trustee

does not know of an adverse claimto the distribution and one of

the follow ng applies:

(1) The beneficiary's estate was adninistered as an i ntestate

estate in the jurisdiction in which the beneficiary was doniciled

at _death, and the trustee does both of the foll ow ng:

(a) Distributes the personal property included in the

distribution to the person or persons who were deterni ned to be

the heirs of the beneficiary in that adninistration, in the sane

manner as the personal property would have been distributed if it

had been part of the beneficiary's intestate estate;

(b) Distributes the real property included in the

distribution to the person or persons the trustee reasonably

deternm nes were the beneficiary's heirs under the statutes of

descent and distribution, in effect at the time of the

beneficiary's death, of the jurisdiction or jurisdictions in which

the real property is |ocated.

(2) The beneficiary's estate was adninistered as a testate

estate in the jurisdiction in which the deceased beneficiary was

domciled at death, and the trustee does both of the follow nag:

(a) Distributes the personal property included in the

distribution to the residuary devi see or devi sees under _the

beneficiary's will, in the sanme nanner as the personal property

woul d have been distributed in that adnmnistration if it had been

part of the beneficiary's testate estate;

(b) Distributes the real property included in the
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distribution to the person or persons the trustee reasonably

determ nes woul d have received the real property under the | aw of

the jurisdiction or jurisdictions in which the real property is

| ocat ed.

(3) Division (D)(1) or (2) of this section does not apply,

the beneficiary's death occurred at |east six nonths before the

trustee nmakes the distribution, and all of the foll owi ng apply:

(a) The trustee determ nes that the beneficiary had created a

trust during the beneficiary's life that remained in existence at

the beneficiary's death.

(b) The beneficiary had executed a will that the trustee

reasonably deterni nes would have been admitted to probate if it

had been offered for probate.

(c) The beneficiary's will described in division (D)(3)(b) of

this section devised the residue of the beneficiary's estate to

the trustee of the trust described in division (D)(3)(a) of this

section to be held under the terns of that trust.

(d) The trustee nmakes the distribution to the trustee of the

trust described in division (D)(3)(a) of this section.

(4) Division (D) (1), (2), or (3) of this section does not

apply., the beneficiary's death occurred at | east six nonths before

the trustee makes the distribution, and all of the foll ow ng

appl y:

(a) The trustee, exercising reasonable diligence, determ nes

that an adm ni stration of the beneficiary's estate has not been

commenced in the jurisdiction in which the trustee reasonably

deternm nes the beneficiary was dom cil ed at death.

(b) The trustee does not know of an adninistration of the

beneficiary's estate having been conmenced in any other

jurisdiction.
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(c) The trustee does not know of a purported last will and

test anent of the beneficiary.

(d) The trustee does both of the foll ow ng:

(i) Distributes the personal property included in the

distribution to the person or persons the trustee reasonably

deternmines were the beneficiary's heirs under the statutes of

descent _and distribution, in effect at the tinme of the

beneficiary's death, of the jurisdiction in which the trustee

reasonably deternines the beneficiary was dom ciled at death:;

(ii) Distributes the real property included in the

distribution to the person or persons the trustee reasonably

determ nes were the beneficiary's heirs under the statutes of

descent and distribution, in effect at the time of the

beneficiary's death, of the jurisdiction or jurisdictions in which

the real property is |ocated.

(E) The trustee's protection fromliability for making

di stributions under division (D) of this section has no effect on

the ability of third parties to pursue clains _against the

recipients of those distributions.

Sec. 5808.18. (A) Unless the trust instrunent expressly

provi des otherwi se and subject to the linmtations set forth in

this section, all of the follow ng apply:

(1) If a trustee of a trust, referred to in this section as

1

"first trust," has absolute power under the terns of the first

trust to neke distributions of principal to one or nore current

beneficiaries, that trustee may exercise that power by

distributing all or any part of the principal subject to the

power, and all or any part of any incone that is not otherw se

currently required to be distributed, to the trustee of another

trust, referred to in this section as "second trust.," that is for
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the benefit of one or nore current beneficiaries of the first

trust. The second trust nmay be a trust under the trust instrunment

for the first trust or under a different governing instrunment,

including a governing instrunent created by the trustee of the

first trust. A trustee of the first trust who is authorized to

neke distributions to the trustee of a second trust pursuant to

division (A of this section may do so at any tine, whether or not

the trustee of the first trust would otherwi se have made a

distribution at that tinme to, or for the benefit of, any

beneficiary pursuant to the terns of the first trust.

(2) In determ ning whether the trustee has absolute power to

neke distributions of principal to any current beneficiary and the

identity of the current beneficiaries, all of the follow ng apply:

(a) An absolute power to distribute principal includes any

power to make distributions of principal that is not linited by

reasonably definite standards or ascertai nabl e standards, whether

or not the word "absolute” is used in the trust instrunent.

(b) A power to nmake distributions of principal for purposes

that include best interests, welfare, confort or happiness. or

words of simlar inport, if not otherwise linmted by reasonably

definite standards or ascertainable standards, constitutes an

absol ute power not linmted by reasonably definite standards or

ascertai nabl e standards, regardless of any requirenent to take

into account other resources of the current beneficiary or

beneficiaries to whom those distributions may be made.

(c) If the current beneficiaries of the first trust are

defined, in whole or in part., as a class of persons, that class

i ncl udes any person who falls within that class of persons after

the distribution to the second trust.

(d) A power to make distributions for the benefit of a

beneficiary is considered a power to nmake distributions to that
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beneficiary.

(3) If property is distributed pursuant to the authority

described in division (A) of this section, the governing

instrument for the second trust, without limtation. may do either

of the foll ow ng:

(a) G ant _a power of appointnent to one or nore of the

beneficiaries for whose benefit the property was so distri buted,

including a power to appoint trust property to the power hol der,

the power holder's creditors, the power holder's estate, the

creditors of the power holder's estate, or any other person,

whet her or not that person is a beneficiary of the first trust or

the second trust:;

(b) Provide that, at a tine or upon an event specified in

that governing instrunent, the renmnining trust property shal

thereafter be held for the benefit of the beneficiaries of the

first trust upon terns and conditions that are substantially

identical to the terns and conditions of the trust instrunent for

the first trust, except that any current beneficiary or

beneficiaries for whose benefit the property could have been. but

was not, so distributed may be excluded from having any beneficia

interest in the second trust.

(4) For purposes of division (A)(3) of this section:

(a) "Terns and conditions" refer only to those terns and

condi tions that govern the interests of the beneficiaries.

(b) Charitable organi zations that are not expressly

designated in the terns of the first trust to receive

distributions but to which the trustee of the first trust, in the

discretion of the trustee, or in the discretion of any other

person directing the trustee and acting in a fiduciary capacity,

may at any tinme make a distribution, are considered beneficiaries

of the first trust.
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(B) Unless the trust instrunent expressly provides otherw se

and subject to the linmtations set forth in this section, a

trustee of a first trust who has power, other than absol ute power

as described in division (A of this section. under the terns of

the first trust to make distributions of principal to one or nore

current beneficiaries may exercise that power by distributing al

or any part of the principal subject to the power, and all or any

part of any incone that is not otherw se required to be

distributed, to the trustee of a second trust. The second trust

may be a trust under the trust instrunent for the first trust or

under a different governing instrunent, including a governing

instrument created by the trustee of the first trust. The power

described in this division nmay be exerci sed whether or not there

is a current need to distribute trust principal under any standard

contained in the first trust. The exercise of a trustee's power

under this division is valid only if the governing instrunent for

the second trust does not materially change the interests of the

beneficiaries of the first trust. For purposes of this division, a

power to nmake distributions for the benefit of a beneficiary shal

be considered a power to nake distributions to that beneficiary.

(C) The exercise of the power to make distributions to a

second trust under division (A) or (B) of this section is subject

to the following additional limtations:

(1)(a) The distribution to the trustee of the second trust

shall not result in the reduction, limtation, or nodification of

any of the following rights or interests of a beneficiary of the

first trust if the right or interest has cone into effect with

respect to the beneficiary:

(i) The current right to a nandatory distribution of incone

or principal of the first trust;

(ii) The current nmandatory annuity or unitrust interest in

the property of the first trust:
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(iii) The right annually to withdraw a percentage of the

value of the first trust or a specified dollar anpunt.

(b) For purposes of division (Q(1)(a)(i) of this section, a

beneficiary's current right to a distribution of incone is not

considered to be mandatory if. under the terns of the first trust,

current distributions of principal may be nade to any person ot her

than that current beneficiary.

(2) If any transfer to the first trust qualified, or if not

for the provisions of division (A) or (B) of this section would

have qualified, for a marital or charitable deduction for purposes

of any federal incone, qgift, or estate tax under the Interna

Revenue Code. or for purposes of any state incone, qgift, estate,

or inheritance tax, the governing instrunent for the second trust

shall not include or omt any termthat, if included in or onitted

fromthe trust instrunent for the first trust, would have

prevented the first trust fromqualifying for that deduction, or

woul d have reduced the anmpbunt of the deduction, under the sane

provi sions of the Internal Revenue Code or under the sane

provisions of the applicable state | aw under which the transfer to

the first trust so qualified.

(3) If any transfer to the first trust has been treated, or

if not for the provisions of division (A or (B) of this section

woul d have been treated., as a qift qualifying for the exclusion

fromthe gift tax described in section 2503(b) of the Interna

Revenue Code. the governing instrunent for the second trust shal

not include or onit any termthat, if included in or omtted from

the trust instrunent for the first trust, would have prevented any

gift to the first trust fromso qualifying under the sane

provi sions of section 2503 of the Internal Revenue Code under

which the transfer to the first trust so qualified.

(4) If the assets of the first trust include any shares of

stock in an S corporation, as defined in section 1361 of the
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| nternal Revenue Code, and the first trust is, or if not for the

provisions of division (A or (B) of this section would be, a

perm tted sharehol der under any provision of section 1361 of the

| nt ernal Revenue Code, the governing instrunent for the second

trust shall not include or omt any termthat, if included in or

omitted fromthe trust instrunent for the first trust, would have

prevented the first trust fromqualifying as a pernitted

shar ehol der of shares of stock in an S corporation under the sane

provi sions of section 1361 of the Internal Revenue Code under

which the first trust so qualified.

(5) If any transfer to the first trust has been treated. or

if not for the provisions of division (A or (B) of this section

woul d have been treated, as a gift qualifying for a zero inclusion

ratio for purposes of the federal generation-skipping transfer tax

under section 2642(c) of the Internal Revenue Code, the governing

instrument for the second trust shall not include or omt any term

that, if included in or omtted fromthe trust instrunent for the

first trust, would have prevented the transfer to the first trust

fromso qualifying.

(6) If the assets of the first trust include any interest

subject to the minimumdistribution rules of section 401(a)(9) of

the Internal Revenue Code and the treasury requl ations issued

under that section, the governing instrunent for the second trust

shall not include or onmt any termthat, if included in or omtted

fromthe trust instrunent for the first trust, would have

shortened the maxi mum di stri bution period otherw se all owabl e

under section 401(a)(9) of the Internal Revenue Code and the

treasury requlations with respect to that interest under the first

trust.

(7)(a) As used in division (C(7) of this section, "tax

benefit" neans any federal or state tax deduction, exenption

exclusion, or other tax benefit not otherwise listed in division
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(C) of this section.

(b) If the trust instrunent for the first trust expressly

indicates an intention to qualify for any tax benefit or if the

terns of the trust instrunent for the first trust are clearly

designed to enable the first trust to qualify for a tax benefit,

and if the first trust did qualify, or if not for the provisions

of division (A) or (B) of this section would have qualified, for

any tax benefit, the governing instrunent for the second trust

shall not include or onmt any termthat, if included in or omtted

fromthe trust instrunent for the first trust, would have

prevented the first trust fromaqgualifying for that tax benefit.

(8) The distribution to the trustee of the second trust shal

not result in any of the follow nag:

(a) An increase in, or a change in the nethod of determ ning.

t he conpensation of the trustee unless the increase in, or change

in the nethod of determ ning, that conpensation has been consented

to by all of the persons, other than the trustee of the second

trust., who are current beneficiaries of the second trust or is

approved by the court having jurisdiction over the trust. However,

an _increase in conpensation of the trustee arising solely because

the duration of the second trust is |onger than the duration of

the first trust is not considered an increase in, or a change in

the method of determ ning, the conpensati on of the trustee.

(b) A reduction in the standard of care applicable to the

actions of the trustee of the first trust or the second trust or

an_exoneration of the trustee of the first trust or the second

trust fromliability for actions taken in bad faith or with

wllful disregard of the duties of either trustee, including by

increasi ng the extent to which the trustee is entitled to

indemmi fication fromthe trust, as provided in the terns of the

first trust and under any |law of this state.
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(D) The exercise of the power to distribute trust i ncone or

principal to the trustee of a second trust under division (A or

(B) of this section shall be by an instrunent in witing, signed

by the trustee of the first trust and filed with the records of

the first trust.

(E) The power to distribute trust incone or principal to the

trustee of a second trust under division (A or (B) of this

section shall not be exercised in a manner contrary to any

provision of section 2131.08 of the Revised Code to the extent

applicable to the first trust, and after applying the provisions
of division (B) of section 2131.09 of the Revised Code to the

extent applicable to the first trust. Solely for purposes of

appl ving under this division the provisions of section 2131.08 and

di vision (B) of section 2131.09 of the Revised Code, the exercise

of the power to distribute trust incone or principal to the

trustee of a second trust under division (A or (B) of this

section is considered the exercise of a power of appointnent other

than a general power of appointnent within the neani ng of division

(B)(4) of section 2131.09 of the Revised Code.

(F) The trustee of the first trust shall notify all current

beneficiaries of the first trust, in witing, of the intended

distribution to the trustee of a second trust pursuant to division

(A or (B) of this section not later than thirty days prior to

that distribution. The distribution may be nmade prior to the

expiration of thirty days fromthe date on which that notice is

given to all current beneficiaries of the first trust if all of

those current beneficiaries waive the thirty-day period from

receipt of the notice in which the distribution is to be made. The

trustee's giving of notice of an intended distribution under this

di vision or the waiver or expiration of that thirty-day period

fromreceipt of the notice do not limt the right of any

beneficiary to object to the exercise of the trustee's power to
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distribute trust principal as provided in any other applicable

provision of the Chio Trust Code.

(G Any person, other than the trustee, who has a power

exercisable in a fiduciary capacity to direct the trustee to nmke

any distribution of principal that, if held by the trustee, would

be a distribution as described in division (A or (B) of this

section, nmay exercise that power by directing the trustee to nake

a distribution under either division (A or (B) of this section,

whi chever would be applicable if that person were the trustee,

subject to all of the limtations described in this section that

apply to a trustee's exercise of that power.

(H The exercise of the power to distribute trust income or

principal to the trustee of a second trust under division (A or

(B) of this section is not prohibited by a spendthrift clause or a

provision in the trust instrunment that prohibits the amendnent or

revocation of the trust.

(1) For purposes of division (A of section 5808.14 of the

Revi sed Code, a trustee who acts reasonably and in good faith in

exercising the power to distribute trust incone or principal to

the trustee of a second trust in accordance with division (A or

(B) of this section, is presuned to have acted in accordance with

the terns and purposes of the trust and the interests of the

benefici ari es.

(J) Nothing in this section is intended to create or inply a

duty to exercise a power to distribute incone or principal of a

trust, and no inference of inpropriety shall arise as a result of

a trustee not exercising the power to make any distribution to the

trustee of a second trust under division (A or (B) of this

section.

(K) If the first trust is a testanentary trust established

under the will of a testator who was domciled in this state at
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the tine of the testator's death, the power to distribute trust

incone or principal to the trustee of a second trust under

division (A or (B) of this section nmay be exercised only if

approved by the court, if any, that has jurisdiction over the

testanentary trust.

(L) Divisions (A) and (B) of this section do not apply to

either of the foll ow ng:

(1) Any trust during any period that the trust may be revoked

or amended by its settlor

(2) Any trustee with respect to any portion of the first

trust as to which that trustee is also the settl or.

(M _1f, and to the extent that. a trustee nmkes any

di stribution pursuant to division (A or (B) of this section to

the trustee of a second trust, then for purposes of division (W

of section 5801.01 of the Revised Code, the governing instrunent

for the second trust is considered to be an amendnent of the trust

instrument signed by the settlor of the first trust, even if that

governing instrunent is signed by a person other than that

settlor.

(N) Nothing in this section shall be construed to linit the

power of any trustee to distribute trust property in further

trust, whether that power arises under the terns of the trust

i nstrunment, under any other section of Title LVIII of the Revised

Code, under any other statute, or under the common |aw._ The terns

of a trust instrunent may do any of the foll ow ng:

(1) Confer upon the trustee the power to neke any

distribution, or confer upon any other person acting in a

fiduciary capacity the power to direct the trustee to nake any

distribution, in further trust that are broader or nore limted

than, or that conflict with, the provisions of this section

(2) Provide for different requirenents for notice to
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beneficiaries of the trust of the trustee's exercise of the power

conferred under the terns of the trust instrunent or described in

division (A or (B) of this section;

(3) Waive any requirenent of notice to the beneficiaries of

the trust of the trustee's exercise of the power conferred under

the terns of the trust instrunent or described in division (A or

(B) of this section;

(4 O herwi se include any terns and conditi ons governing the

distribution in further trust that the settlor of the trust

det er m nes.

(O (1) Division (A of this section is intended to be a

codification of the common |aw of this state in effect prior to

the enactnent of this section and applies to distributions,

whenever nmade, fromany trust that is governed by the law of this

state or that has its principal place of admnistration in this

state, whether that trust was created before, on, or after the

effective date of this section.

(2) Division (B) of this section applies to distributions

nade on or after the effective date of this section fromany trust

that is governed by the law of this state or that has its

principal place of administration in this state, whether that

trust was created before, on, or after the effective date of this

secti on.

Sec. 5808.19. (A As used in this section, unless otherw se

provided in any other provision in this section:

(1) "Beneficiary" neans the beneficiary of a future interest

and includes a class nenber if the future interest is in the form

of a class qift.

(2) "d ass nenber" neans an individual who fails to survive

the distribution date by at | east one hundred twenty hours but who
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woul d have taken under a future interest in the formof a class

gift had the individual survived the distribution date by at | east

one hundred twenty hours.

(3) "Descendant of a grandparent of the transferor"” neans an

individual who would qualify as a descendant of a grandparent of

the transferor under the rules of construction that would apply to

a class qgift under the transferor's will to the descendants of the

transferor's grandparent.

(4) "Distribution date," with respect to a future interest,

neans the tinme when the future interest is to take effect in

possession or _enjoynent. The distribution date need not occur at

the beginning or end of a calendar day but may occur at a tine

during the course of a day.

(5) "Future interest" neans an alternative future interest or

a future interest in the formof a class qgift.

(6) "Future interest under the terns of a trust" neans a

future interest that was created by a transfer creating a trust or

a transfer to an existing trust, or by an exercise of a power of

appoi ntnment to an existing trust, that directs the continuance of

an_existing trust, designates a beneficiary of an existing trust,

or creates a trust.

(7) "Per stirpes" neans that the shares of the descendants of

a beneficiary who does not survive the distribution date by at

| east one hundred twenty hours are determned in the sane way they

woul d have been determ ned under division (A of section 2105.06

of the Revised Code if the beneficiary had died intestate and

unnmarried on the distribution date.

(8) "Revocable trust" neans a trust that was revocabl e

i medi ately before the settlor's death by the settlor alone or by

the settlor with the consent of any person other than a person

hol di ng an adverse interest. A trust's characterization as
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revocable is not affected by the settlor's |ack of capacity to

exerci se the power of revocation, regardless of whether an agent

of the settlor under a power of attorney, or a quardi an of the

person or _estate of the settlor, was serving.

(9) "Stepchild" neans a child of the surviving, deceased, or

forner spouse of the transferor and not of the transferor.

(10) "Transferor" neans any of the foll ow ng:

(a) The donor and donee of a power of appointnent., if the

future interest was in property as a result of the exercise of a

power of appoi nt nent;

(b) The testator. if the future interest was devised by will:

(c) The settlor, if the future interest was conveyed by inter

Vi vos trust.

(BY(1)(a) As used in "surviving descendants" in divisions

(BY(2)(b)(i) and (ii) of this section, "descendants" neans the

descendants of a deceased beneficiary or class nenmber who woul d

take under a class qgift created in the trust.

(b) As used in divisions (BY(2)(b)(i) and (ii) of this

section, "surviving beneficiaries" or "surviving descendants"

neans beneficiaries or descendants, whichever is applicable, who

survive the distribution date by at | east one hundred twenty

hour s.

(2) Unless a contrary intent appears in the instrunent

creating a future interest under the terns of a trust, each of the

follow ng applies:

(a) A future interest under the terns of a trust is

contingent on the beneficiary's surviving the distribution date by

at | east one hundred twenty hours.

(b) If a beneficiary of a future interest under the terns of

a trust does not survive the distribution date by at | east one
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hundred twenty hours and if the beneficiary is a grandparent of

the transferor, a descendant of a grandparent of the transferor,

or a stepchild of the transferor, either of the foll owi ng applies:

(i) If the future interest is not in the formof a class qift

and the deceased beneficiary | eaves surviving descendants, a

substitute gift is created in the beneficiary's surviving

descendants. The surviving descendants take, per stirpes, the

property to which the beneficiary would have been entitled had the

beneficiary survived the distribution date by at | east one hundred

twenty hours.

(ii) If the future interest is in the formof a class qgift,

other than a future interest to "issue," "descendants." "heirs of

" n

the body," "heirs," "next of kin," "relatives," or "famly," or a

cl ass described by | anguage of simlar inport, a substitute qgift

is created in the surviving descendants of the deceased

beneficiary or beneficiaries. The property to which the

beneficiaries would have been entitled had all of them survived

the distribution date by at | east one hundred twenty hours passes

to the surviving beneficiaries and the surviving descendants of

the deceased beneficiaries. Each surviving beneficiary takes the

share to which the surviving beneficiary would have been entitl ed

had the deceased beneficiaries survived the distribution date by

at | east one hundred twenty hours. Each deceased beneficiary's

sur Vi ving descendants who are substituted for the deceased

beneficiary take, per stirpes, the share to which the deceased

beneficiary would have been entitled had the deceased beneficiary

survived the distribution date by at | east one hundred twenty

hours. For purposes of division (B)(2)(b)(ii) of this section,

"deceased beneficiary" neans a class nenber who failed to survive

the distribution date by at | east one hundred twenty hours and

| eft one or nobre surviving descendants.

(OGO For purposes of this section, each of the follow ng
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applies: 3242

(1) Describing a class of beneficiaries as "surviving" or 3243
"living," without specifying when the beneficiaries nust be 3244
surviving or living, such as a qgift "for ny spouse for life, then 3245
to nmy surviving (or living) children," is not, in the absence of 3246
other language in the trust instrunment or other evidence to the 3247
contrary, a sufficient indication of an intent to negate the 3248
application of division (B)(2)(b) of this section. 3249

(2) Subject to division (Q(1) of this section, attaching 3250
words of survivorship to a future interest under the terns of a 3251
trust, such as "for ny spouse for life, then to nmy children who 3252
survive ny spouse"” or "for ny spouse for life, then to ny 3253
then-living children" is. in the absence of other |anguage in the 3254
trust instrunent or other evidence to the contrary, a sufficient 3255
indication of an intent to negate the application of division 3256
(B)(2)(b) of this section. Words of survivorship under division 3257
(O (2) of this section include words of survivorship that relate 3258
to the distribution date or to an earlier or an unspecified tine, 3259
whet her those words of survivorship are expressed as 3260
condi tion-precedent, condition-subsequent, or in any other form 3261

(3) Aresiduary clause in a will is not a sufficient 3262
indication of an intent that is contrary to the application of 3263
this section, whether or not the will specifically provides that 3264
| apsed or failed devises are to pass under the residuary clause. A 3265
residuary clause in a revocable trust instrunent is not a 3266
sufficient indication of an intent that is contrary to the 3267
application of this section unless the distribution date is the 3268
date of the settlor's death and the revocable trust instrunent 3269
specifically provides that upon |apse or failure the nonresiduary 3270
devi se, or nonresiduary devises in general, pass under the 3271
resi duary cl ause. 3272

(D) If, after the application of divisions (B) and (C) of 3273
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this section there is no surviving taker of the property. and a

contrary intent does not appear in the instrunent creating the

future interest, the property passes in the follow ng order

(1) If the future interest was created by the exercise of a

power of appointnent, the property passes under the donor's

gift-in-default clause, if any, which clause is treated as

creating a future interest under the terns of a trust.

(2) If no taker is produced under division (D)(1) of this

section and the trust was created in a nonresiduary devise in the

transferor's will or in a codicil to the transferor's will, the

property passes under the residuary clause in the transferor's

will. For purposes of division (D)(2) of this section, the

residuary clause is treated as creating a future interest under

the terns of a trust.

(3) If no taker is produced under divisions (D)(1) and (2) of

this section, the transferor is deceased, and the trust was

created in a nonresiduary gift under the terns of a revocable

trust of the transferor, the property passes under the residuary

clause in the transferor's revocable trust instrunent. For

pur poses of division (D)(3) of this section, the residuary cl ause

in the transferor's revocable trust instrunent is treated as

creating a future interest under the terns of a trust.

(4) |If no taker is produced under divisions (D)(1), (2), and

(3) of this section, the property passes to those persons who

woul d succeed to the transferor's intestate estate and in the

shares as provided in the intestate succession | aw of the

transferor's domcile if the transferor died on the distribution

date. Notwithstanding division (A)(10) of this section, for

pur poses of division (D)(4) of this section, if the future

interest was created by the exercise of a power of appointnent,

"transferor"” neans the donor if the power is a nongeneral power,

or the donee if the power is a general power.
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(E) This section applies to all trusts that becone

irrevocable on or after the effective date of this section. This

section does not apply to any trust that was irrevocabl e before

the effective date of this section even if property was added to

the trust on or after that effective date.

Sec. 5809.031. (A Notwi thstandi ng any other provision of the

Chio Uniform Prudent | nvestor Act., unless otherw se provided by

the terns of the trust, the duties of a trustee with respect to

the acquisition, retention, or ownership of a life insurance

policy as a trust asset do not include any of the foll ow ng

duties:

(1) To deternine whether the policy is or remains a proper

i nvest ment :

(2) To diversify the investnent in the policy relative to any

other life insurance policies or to any other trust assets:;

(3) To exercise or not to exercise any option, right, or

privilege available under the policy, including the paynent of

prem uns, unless there is sufficient cash or there are other

readily nmarketable trust assets fromwhich to pay the prem uns or

there are other trust assets that were designated by the settlor

or any other person transferring those assets to the trust to be

used for that purpose, regardl ess of whether that exercise or

nonexercise results in the | apse or term nation of the policy;

(4) To investigate the financial strength or changes in the

financial strength of the life insurance conpany nmintaining the

policy:

(5) To inquire about changes in the health or financial

condition of the insured or insureds under the policy.

(B) The trustee, the attorney who drafted a trust, or any

person who was consulted with regard to the creation of a trust,
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in the absence of fraud, is not liable to the beneficiaries of the

trust or to any other person for any loss arising fromthe absence

of the duties specified in divisions (A (1) to (5) of this

section.

(G Unless otherwi se provided by the terns of the trust, this

section applies to a trust established before, on, or after the

effective date of this section and to a life insurance policy

acquired, retained, or owned by a trustee before, on, or after the

effective date of this section.

Sec. 5810.13. (A) Instead of furnishing a copy of the trust
instrunent to a person other than a beneficiary, the trustee my
furnish to the person a certification of trust containing all of

the follow ng information:

(1) A statenent that the trust exists and the date the trust

i nstrunment was execut ed;
(2) The identity of the settlor;
(3) The identity and address of the currently acting trustee;
(4) The powers of the trustee;

(5) The revocability or irrevocability of the trust and the

identity of any person holding a power to revoke the trust;

(6) The authority of cotrustees to signh or otherw se
aut henticate and whether all or less than all are required in

order to exercise powers of the trustee.

(B) Any trustee may sign or otherw se authenticate a

certification of trust.

(© Acertification of trust shall state that the trust has
not been revoked, nodified, or amended in any manner that woul d
cause the representations contained in the certification of trust

to be incorrect.
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(D) Acertification of trust is not required to contain the

di spositive ternms of a trust.

(E) Acertification of trust may establish the identity of

the trustee and any succession of trustees under division (B) or
(C) of section 5810.14 of the Revised Code.

(F) Arecipient of a certification of trust may require the
trustee to furnish copies of those excerpts fromthe origina
trust instrunent and | ater anendnents that designate the trustee
and confer upon the trustee the power to act in the pending

transacti on.

(G A person who acts in reliance upon a certification of

trust without know edge that the representations contained in the

certification are incorrect is not liable to any person for so
acting and nay assune without inquiry the existence of the facts
contained in the certification. Know edge of the terns of the

trust may not be inferred solely fromthe fact that a copy of al

or part of the trust instrunent is held by the person relying upon

the certification.

S-(H) A person who in good faith enters into a transaction
in reliance upon a certification of trust may enforce the
transaction agai nst the trust property as if the representations

contained in the certification were correct.

H-(1) This section does not affect the use or validity of a

menor andum of trust under section 5301.255 of the Revi sed Code.

H-(J) This section does not limt the right of a person to
obtain a copy of the trust instrument in a judicial proceeding

concerning the trust.

Sec. 5810.14. (A) Personal property may be transferred to a

trustee as authorized by section 5804.01 of the Revised Code by

executing the necessary witten instrunent that identifies the
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personal property transferred and identifies the trustee by nane

followed by the designation "trustee."”

(B) The future transfer of personal property to a trustee as

a designated beneficiary, including, but not linmted to, a

transfer on death designation or payable on death desi gnati on

participation in a joint ownership arrangenent, or any other

contractual transfer arrangenent, that is made by executing the

necessary witten instrunent identifying the trustee by nane

followed by the designation "trustee" shall be considered a

transfer of the personal property to the trustee serving at the

tine of the future transfer. A certification of trust under

section 5810.13 of the Revised Code nay establish the identity of

the trustee and any succession of trustees under this division.

(C) Awitten instrunent transferring personal property to a

trust or a witten instrunent providing for the future transfer of

personal property to a trust, by identifyving the trust w thout

identifyving the trustee, shall be considered a transfer of the

personal property to the trustee serving at the tinme of transfer.

A certification of trust under section 5810.13 of the Revised Code

may establish the identity of the trustee and any succession of

trustees under this division.

(D) An instrunent of transfer under this section may, but is

not required to, contain any additional identifying information,

including the trust name, the nane of the settlor, the date of

trust creation., and the date of applicable trust anmendnents.

(E) Nothing in this section is intended to affect the

operation of section 5301.03 of the Revised Code.

(F) Nothing in this section is intended to affect or be in
conflict with division (E) of section 5301.071 of the Revised Code

that addresses transfers of real property to or fromtrusts and

trustees.
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Sec. 5815.49. (A) As used in this section:

(1) "Federal estate tax ternl as applied to a will, a trust

instrument, or a clause in a will or trust instrunent nmeans a

reference in that will, trust instrunent, or clause to "unified

credit," "estate tax exenption," "applicable exenption anount."

"applicable credit anmpbunt."” "applicable exclusion anount,"”

n

"marital deduction." "maxinum narital deduction," "unlimted

marital deduction," "charitable deduction," "adjusted gross

estate," or another termthat was defined in Chapter 11 of the
| nternal Revenue Code in effect on Decenber 31, 2009.

(2) "Division of estate or trust property based on federa

estate tax inposition" nmeans a division that neasures a share or

amount of an estate or trust based on certain federal estate tax

results or an allocation of a share or anpbunt to or for the

benefit of a charitable organi zati on based on deductibility for

federal estate tax purposes.

(3) "Federal generation-skipping transfer tax ternt as

applied to a will, a trust instrunent, or a clause in a will or

trust instrunent neans a reference in that will, trust instrunent,

or clause to "generation-skipping transfer tax exenption," "GST

n

exenption,"” "inclusion ratio," "applicable fraction." or another

termthat was defined in Chapter 13 of the |Internal Revenue Code
in effect on Decenber 31, 20009.

(4) "Division of estate or trust property based on federal

gener ati on-ski pping transfer tax inposition" neans a division that

neasures a share or anmount of the estate or trust based on certain

federal generation-skipping transfer tax results, including, but

not limted to, an allocation of estate or trust property in the

nmaxi mum anount to which a certain inclusion ratio or GST exenption

coul d be all ocat ed.

(B)Y(1) If a will or the terns of a trust provide for a
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division of estate or trust property based on federal estate tax

i nposition, or a division of estate or trust property based on

federal generation-skipping transfer tax inposition, at the death

of the testator, settlor, or beneficiary, and there is no federal

estate tax or no federal generation-skipping transfer tax, as the

case nmay be, that applies as of the death of the testator

settlor, or beneficiary by reason of the repeal of the applicable

tax, that division of estate or trust property shall be nade as

though the testator, settlor, or beneficiary had died on Decenber

31, 2009, unless any of the follow ng applies:

(a) The will or trust instrunent specifically provides for a

particular division of estate or trust property conditioned on

there being no federal estate tax or federal generation-skipping

transfer tax that applies at the death of the testator, settlor

or beneficiary.

(b) In the case of a trust, an agreenent i s nade under
division (O (7) of section 5801.10 of the Revi sed Code that

provides for a different division of estate or trust property.

(c) A court orders a different division of estate or trust

property.

(2) An action of the congress of the United States follow ng

the death of a testator, settlor, or beneficiary that purports to

enact federal estate tax or federal generation-skipping transfer

tax retroactively so that it would purport to apply as of the

death of the testator, settlor, or beneficiary will not alter the

operation of division (B) of this section.

Section 2. That existing sections 1337.092, 1337.12, 2101. 24,
2109. 21, 2111.02, 2111.12, 2111.121, 5301.071, 5747.02, 5801. 10,
5804. 12, 5808. 14, 5808.17, and 5810.13 and sections 1337.09,

1337. 091, 1337.093, 1337.18, 1337.19, 1337.20, and 2107.52 of the

Revi sed Code are hereby repeal ed.
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Section 3. (A) Sections 1337.092, 1337.12, 2109.21, 2111.02,
2111.12, and 2111.121, as anended by this act; sections 1337.21,
1337.22, 1337.23, 1337.24, 1337.25, 1337.26, 1337.27, 1337.28,
1337.29, 1337.30, 1337.31, 1337.32, 1337.33, 1337.34, 1337.35,
1337.36, 1337.37, 1337.38, 1337.39, 1337.40, 1337.41, 1337.42,
1337.43, 1337.44, 1337.45, 1337.46, 1337.47, 1337.48, 1337.49,
1337.50, 1337.51, 1337.52, 1337.53, 1337.54, 1337.55, 1337.56,
1337.57, 1337.58, 1337.59, 1337.60, 1337.61, 1337.62, 1337.63, and
1337.64, as enacted by this act; and the repeal of sections
1337.09, 1337.091, 1337.093, 1337.18, 1337.19, and 1337.20 of the
Revi sed Code by this act, shall take effect Cctober 1, 2010.

(B) Sections 2101.24, 5301.071, 5747.02, 5808.14, 5808. 17,
and 5810. 13, as anended by this act; division (lI) of section
5801. 10, as anmended by this act; new section 2107.52 and sections
3793. 31, 3793.32, 3793.33, 3793.34, 3793.35, 3793.36, 3793.37,
3793. 38, 3793.39, 5808.18, 5808.19, 5809.031, and 5810. 14, as
enacted by this act; and the repeal of section 2107.52 of the
Revi sed Code by this act, shall go into effect ninety days after
the act is filed by the Governor with the Secretary of State.

(C) Section 5804.12, as anended by this act, all provisions
of section 5801.10 other than division (1) of that section, as
anended by this act, and section 5815.49 of the Revised Code, as

enacted by this act, shall go into i nmediate effect.

Section 4. Section 2101.24 of the Revised Code is presented
in this act as a conposite of the section as anended by both Sub.
H B. 416 and Sub. H. B. 426 of the 126th General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anendnments are to be
harnoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in

effect prior to the effective date of the section as presented in
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this act.

Section 5. The CGeneral Assenbly hereby declares its intent
that the anmendnent of section 5804.12 and divisions (B), (O, and
(M of section 5801.10, and the enactnent of section 5815.49 of
the Revised Code by this act are to clarify the procedure for the
resolution of issues created by the repeal of the federal estate

tax and federal generation-skipping transfer tax.

Section 6. This act is hereby declared to be an energency
nmeasure necessary for the i nmedi ate preservation of the public
peace, health, and safety. The reason for such necessity is that
the federal estate tax and federal generation-skipping transfer
tax have been repeal ed, adversely affecting wills and trust
instrunents that did not deal with such repeal. Therefore, this

act shall go into imrediate effect.
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