As Introduced

128th General Assembly
Regular Session S. B. No. 265
2009-2010

Senator Schuring

A BILL

To anend sections 4762.01, 4762.03, 4762.05, 4762. 06,
4762.08, 4762.10, 4762.13, 4762.131, and 4762.19
and to enact section 4762. 041 of the Revised Code

to all ow acupuncturists to practice with herbs.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4762.01, 4762.03, 4762.05, 4762. 06,
4762.08, 4762.10, 4762.13, 4762.131, and 4762.19 be anended and
section 4762.041 of the Revised Code be enacted to read as

foll ows:

Sec. 4762.01. As used in this chapter:

(A) "Acupuncture" neans a form of health care performed by
the insertion and renoval of specialized needles, with or wthout
the application of noxibustion or electrical stinmulation, to

specific areas of the human body.

(B) "Certificate endorsenent” neans the designation issued by

the state nmedical board and included on a certificate to practice

as an acupuncturist issued under this chapter denonstrating the

board's determ nation that the certificate holder has nmet the

reqgui renents specified in section 4762.041 of the Revised Code and

is authorized to include the followi ng, as applicable, in the

practice of acupuncture:
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(1) The use of patent herbs., in the case of a person who has

net the requirenents specified in division (A (1) or (2) of
section 4762.041 of the Revi sed Code:

(2) The use of materia nedica. in the case of a person who

has net the requirenents specified in division (A (3) of section
4762. 041 of the Revised Code.

(G "Chiropractor"” means an individual |icensed under Chapter
4734. of the Revised Code to engage in the practice of

chiropractic.

{S-(D)(1) "Materia nmedica" nmeans herbs, including patent

herbs: vitanmins: minerals; organ extracts: honeopathics: or

physiologic materials, any of which are used for energetic or

physi ol ogic therapy and in accordance with both of the foll ow ng:

(a) Traditional or nodern oriental nedicine theory:;

(b) Standards for oriental nedicine or Chinese herbol ogy, as

those standards are established by the national certification

conmi ssi on for acupuncture and oriental nedicine.

(2) The use of "mmteria nedica" includes recomrendi ng,

advi sing, or furnishing nonfraudul ent infornmation about herbs,

vitam ns. amino acids, carbohydrates, sugars., enzynes, food

concentrates, food, food supplenents., or dietary suppl enents.

(E) "Moxibustion" nmeans the use of an herbal heat source on

one or nore acupuncture poi nts.

{B-(F) "Patent herb" neans an herb that is manufactured in

the formof a pill. capsule, or tincture.

(G "Physician" nmeans an individual authorized under Chapter
4731. of the Revised Code to practice nmedicine and surgery,

ost eopat hi c nmedi ci ne and surgery, or podiatry.

Sec. 4762.03. (A) An individual seeking a certificate to
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practice as an acupuncturist shall file with the state nedi cal
board a witten application on a form prescribed and supplied by

the board. The application shall include all of the follow ng:

(1) Evidence satisfactory to the board that the applicant is

at | east eighteen years of age and of good noral character;

(2) Evidence satisfactory to the board that the applicant has
beendesignhated-as—adiplomateinacupuncture by holds a current

and active designation fromthe national certification comm ssion

for acupuncture and oriental nedicine andthatthe desighrationis
current—and active— as a diplomate in acupuncture or a diplonate

in oriental nedicine.

(3) Any other information the board requires.

(B) The board shall review all applications received under
this section. The board shall determ ne whether an applicant neets
the requirenents to receive a certificate to practice not |ater
than sixty days after receiving a conplete application. The
affirmati ve vote of not fewer than six nmenbers of the board is
required to deternine that an applicant neets the requirenents for

a certificate.

(O At the tinme of making application for a certificate to
practice, the applicant shall pay the board a fee of one hundred

dollars, no part of which shall be returned.

Sec. 4762.041. (A (1) In the case of a person who holds a

certificate to practice as an acupuncturist issued under this

chapter on or before the effective date of this section, the

person may apply to the state nedical board for a certificate

endorsenent to include the use of patent herbs in the practice of

acupuncture.

To be eligible for the certificate endorsenent, the person's

application shall include evidence of both of the follow ng:
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(a) That the person holds a certificate to practice as an

acupuncturist and it is in good standing;

(b) That the person has successfully conpleted both of the

follow ng through either an acupuncture educati on prodgram

accredited by the accreditati on conmm ssion for acupuncture and

oriental nmedicine or a continuing education study program approved

by the national certification conmn ssion for acupuncture and

ori ental nedicine:

(i) At least one hundred hours of classroom study:;

(ii) In addition to the classroom study specified in division

(A (1)(b)(i) of this section, at |east one fifteen-hour class in

herb and drug interactions and contraindications.

(2) In the case of a person who was enrolled in a program of

study at a school accredited by the accreditati on commi ssion for

acupuncture and oriental nedicine not nore than six nonths prior

to the effective date of this section, but during that tine did

not conplete the coursework necessary to obtain designation as a

diplomate in Chinese herbology or oriental nedicine fromthe

national certification conni ssion for acupuncture and oriental

nedi cine, the person may apply for a certificate endorsenent to

i nclude the use of patent herbs in the practice of acupuncture by

neeting the sane educational requirenents that an applicant nust

nmeet _under division (A (1)(b) of this section. The application nay

be submtted after receiving a certificate to practice as an

acupuncturist or at the tine of applving for a certificate to

practice as an acupuncturi st.

To be eligible for the certificate endorsenent, the person's

application shall include evidence of the foll ow ng:

(a) If applicable, that the person holds a certificate to

practice as an acupuncturist and it is in good standing;

(b) That the person has successfully conpleted the
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educational requirenments specified in division (A (1)(b) of this

section.

(3) In the case of a person to whomdivision (A (1) or (2) of

this section does not apply. the person may apply for a

certificate endorsenent to include the use of materia nedica in

the practice of acupuncture. The application may be submtted

after receiving a certificate to practice as an acupuncturi st or

at the tine of applving for a certificate to practice as an

acupuncturi st.

To be eligible for the endorsenent, the person's application

shall include evidence of the foll ow ng:

(a) |If applicable, that the person holds a certificate to

practice as an acupuncturist and it is in good standing;

(b) That the person has obtai ned designation as a di plomate

in Chinese herbology or oriental nedicine fromthe national

certification comm ssion for acupuncture and oriental nedicine and

the designation is current and valid.

(B) If the board determi nes that an applicant neets the

applicable reqguirenents specified in division (A of this section,

the board shall issue to the applicant the appropriate certificate

endorsenent to include the use of patent herbs or materia nedica

in the practice of acupuncture. |If necessary, the board shal

issue to the applicant a new certificate to practice as an

acupuncturi st.

If an applicant applies for an initial certificate

endorsenent _at the tine of applyving under section 4762.03 of the

Revi sed Code for an initial certificate to practice or under

section 4762.06 of the Revised Code for renewal of a certificate

to practice, the board shall not charge a fee for issuing the

endorsenment. If the applicant applies for an initial certificate

endorsenent at any other tine, the board shall charge a fee for
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i ssuing the endorsenent that is the sanme anpunt as the fee for

issuing a duplicate certificate under section 4762.05 of the
Revi sed Code.

(C) A certificate endorsenent shall expire biennially and may

be renewed in accordance with section 4762.06 of the Revi sed Code.

Sec. 4762.05. Upon application by the holder of a certificate
to practice as an acupuncturist, the state nmedical board shall

issue a duplicate certificate to practice to replace one that is

nm ssing or damaged, to reflect a name change, to include a

certificate endorsenent issued under section 4762.041 of the

Revi sed Code, or for any other reasonable cause. The fee for a

duplicate certificate is thirty-five dollars.

Sec. 4762.06. (A) A person seeking to renew a certificate to
practice as an acupuncturist shall, on or before the thirty-first
day of January of each even-nunbered year, apply for renewal of

the certificate. |If a person seeks to renew a certificate

endor senent i ssued under section 4762.041 of the Revised Code, the

person shall apply for renewal of the endorsenment with the

certificate renewal application. The state nedi cal board shal

send certificate renewal notices at |east one nonth prior to the

expiration date. 1f applicable, the board shall include in the

certificate renewal notice a notice to renew the certificate

hol der's certificate endorsenent.

Applications shall be submitted to the board on forns the
board shall prescribe and supply. Each application shall be

acconpani ed by a biennial renewal fee of one hundred doll ars.

The applicant shall report any crimnal offense that
constitutes grounds for refusing to issue a certificate under
section 4762.13 of the Revised Code to which the applicant has
pl eaded guilty, of which the applicant has been found guilty, or
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for which the applicant has been found eligible for intervention
in lieu of conviction, since last signing an application for a

certificate to practice as an acupuncturi st.

(B) To be eligible for renewal of a certificate to practice,
ah—acupuneturist the applicant nust certify to the board that the
acupuneturist applicant has maintai ned the—acupuneturist's

designation as a diplomate in acupuncture or oriental nedicine, as

applicable, by the national certification comm ssion for

acupuncture and oriental nedicine.

To be eligible for renewal of a certificate endorsenent, the

applicant nust certify to the board that the applicant has

successfully conpl eted one si x-hour course in herb and drug

interaction approved by the national certification comm ssion for

acupuncture and oriental nedicine in the six vears imediately

preceding the certificate endorsenent expiration date.

(O If an applicant subnits a conplete renewal application
and qualifies for renewal pursuant to division (B) of this
section, the board shall issue to the applicant a renewed

certificate to practi ce as—an—-acupuncturist and, if applicable,
include the renewed certificate endorsenent on the certificate.

(D) Acertificate to practice that is not renewed on or
before its expiration date is automatically suspended on its
expiration date. If a certificate has been suspended pursuant to
this division for two years or less, the board shall reinstate the
certificate upon an applicant's subm ssion of a renewal
application, the biennial renewal fee, and the applicable nonetary

penalty. The penalty for reinstatenment is twenty-five dollars.

A certificate endorsenent that is not renewed on or before

its expiration date is autonmatically suspended on its expiration

date. The board shall reinstate the endorsenent upon an

applicant's subm ssion of a renewal application and paynent of a

Page 7

172
173
174

175
176
177
178
179
180

181
182
183
184
185
186

187
188
189
190
191

192
193
194
195
196
197
198

199
200
201
202



S. B. No. 265
As Introduced

nonetary penalty of twenty-five dollars. A certificate to practice

renewed in accordance with this section shall not be invalidated

if the certificate holder does not renew an endorsenent in

accordance with this section

If a certificate has been suspended pursuant to this division
for nore than two years, it nay be restored upon an applicant's
subm ssion of a restoration application, the biennial registration
fee, and the applicable nonetary penalty and conpliance with
sections 4776.01 to 4776.04 of the Revised Code. The board shal
not restore a certificate to—practice unless the board, inits
di scretion, decides that the results of the crimnal records check
do not nmake the applicant ineligible for a certificate issued
pursuant to section 4762.04 of the Revised Code. The penalty for

restoration is fifty dollars.

Sec. 4762.08. (A) A person who holds a certificate to
practice as an acupuncturist issued under this chapter nay use the
following titles, initials, or abbreviations, or the equival ent of
such titles, initials, or abbreviations, to identify the person as
an acupuncturist: "Acupuncturist,”
"L.Ac.," "Diplomate of Acupuncture (NCCAOM," "D pl. Ac.
(NCCAOM , " "Diplomate of Oriental Medicine (NCCAOM." or "Nationa
Board Certified in Acupuncture (NCCAOM." Fhe Except as provided

in division (B) of this section, the person shall not use other

"Li censed Acupuncturist,”

titles, initials, or abbreviations in conjunction with the

person's practice of acupuncture, including the title "doctor."

(B) A person who obtains a certificate endorsenent under
division (A (1) or (2) of section 4762.041 of the Revised Code to

i nclude the use of patent herbs in the practice of acupuncture may

use the phrase "Endorsed by the state of Chio to practice with

patent _herbs" in conjunction with any of the titles, initials, or

abbrevi ati ons specified in division (A of this section.
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A person who obtains a certificate endorsenent under diVision

(A (3) of section 4762.041 of the Revised Code to include the use

of materia nedica in the practice of acupuncture may use the

phrase "Endorsed by the state of Chio to practice with materia

nedi ca" in conjunction with any of the titles, initials, or

abbreviations specified in division (A of this section. The

person may also use the title "Di plomate of Chinese Herbol ogy

(NCCAOM " or an equivalent title, initial, or abbreviation to

identify the person as a Chi nese herbol oqgi st.

Sec. 4762.10. (A) As used in this section, "disciplinary
action" neans an action taken by the state nedical board pursuant
to section 4762.13 of the Revised Code.

(B) The practice of an acupuncturist is subject to a

supervisory period if either of the follow ng applies:

(1) Except as otherwi se provided in division (B)(1) of this
section, if an acupuncturist practicing on theeffeective dateof
this—arendrent August 22, 2008, has practiced for |ess than one
year and is not subject to any disciplinary action, supervision
shall be for a period beginning on the—effeetive—date—of—this
arerdrent August 22, 2008, and endi ng when the acupuncturist has

practiced for one year fromthe date the initial certificate was

granted. |f the acupuncturist is subject to disciplinary action
during that period, the supervision shall continue until the
acupuncturist has not been subject to any disciplinary action for

one year.

(2) Except as otherw se provided in division (B)(2) of this
section, if an acupuncturist is granted an initial certificate to
practice on or after the—effectivedate—-ofthis—arendrent August
22, 2008, the supervisory period shall begin on the date the

certificate is granted and end one year thereafter. |If the

acupuncturist is subject to disciplinary action during that year,
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the supervision shall continue until the acupuncturist has not

been subject to any disciplinary action for one year.

(O During an acupuncturist's supervisory period, both of the
follow ng apply to the acupuncturist's practice in addition to the

requi rements of division (E) of this section:

(1) The acupuncturist shall perform acupuncture for a patient
only if the patient has received a witten referral or
prescription for acupuncture froma physician or chiropractor. As
specified in the referral or prescription, the acupuncturist shal
provide reports to the physician or chiropractor on the patient's
condition or progress in treatnment and conply with the conditions

or restrictions on the acupuncturist's course of treatnent.

(2) The acupuncturist shall perform acupuncture under the
general supervision of the patient's referring or prescribing
physi cian or chiropractor. General supervision does not require
that the acupuncturist and physician or chiropractor practice in

the sanme office.

(D) After an acupuncturist's supervisory period has ended,
both of the following apply to the acupuncturist's practice in
addition to the applicable requirenments of division (E) of this

section:

(1) Before treating a patient for a particular condition, the
acupuncturist shall confirmwhether the patient has undergone
within the past six nonths a diagnostic exanination that was
related to the condition for which the patient is seeking
acupuncture and was performed by a physician or chiropractor

acting within the physieian physician's or chiropractor's scope of

practice. Confirmation that the diagnhostic exam nati on was
performed may be made by obtaining fromthe patient a signed form

stating that the patient has undergone the examni nation

(2) If the patient does not provide the signed formspecified
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in division (D)(1) of this section or the acupuncturist otherwi se
determ nes that the patient has not undergone the diagnhostic

exam nation specified in that division, the acupuncturist shal
provide to the patient a witten recomendation to undergo a

di agnosti c exam nation by a physician or chiropractor.

(E) I'n the practice of acupuncture pursuant to a certificate

to practice issued under this chapter, all of the follow ng apply:

(1) Prior to treating a patient, the acupuncturist shal
advi se the patient that acupuncture is not a substitute for

conventional mnedical diagnosis and treatnent.

(2) Oninitially neeting a patient in person, the
acupuncturist shall provide in witing the acupuncturist's nane,
busi ness address, and busi ness tel ephone nunber, and information

on acupuncture, including the techniques that are used.

(3) Wiile treating a patient, the acupuncturist shall not
nmake a diagnosis. If a patient's condition is not inproving or a
patient requires enmergency nedical treatnent, the acupuncturi st

shall consult promptly with a physician.

(4) The acupuncturist shall maintain records for each patient
treated. The records shall be confidential and shall be retained

for not less than three years following term nation of treatnent.

During an acupuncturist's supervisory period, the
acupuncturist shall include in a patient's records the witten
referral or prescription pursuant to which the acupuncturist is

treating the patient.

Sec. 4762.13. (A) The state nedical board, by an affirmative
vote of not fewer than six nmenbers, may revoke or may refuse to
grant a certificate to practice as an acupuncturist to a person
found by the board to have commtted fraud, m srepresentation, or

deception in applying for or securing the certificate.
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(B) The board, by an affirmative vote of not fewer than six
menbers, shall, to the extent permitted by law, limt, revoke, or
suspend an individual's certificate to practice as an
acupuncturist, refuse to issue a certificate to an applicant,
refuse to reinstate a certificate, or reprimand or place on
probation the holder of a certificate for any of the foll ow ng

reasons:

(1) Permitting the holder's nanme or certificate to be used by

anot her person;

(2) Failure to conply with the requirenents of this chapter,
Chapter 4731. of the Revised Code, or any rules adopted by the

boar d;

(3) Violating or attenpting to violate, directly or
indirectly, or assisting in or abetting the violation of, or
conspiring to violate, any provision of this chapter, Chapter
4731. of the Revised Code, or the rules adopted by the board;

(4) A departure from or failure to conformto, m nimal
standards of care of sinmilar practitioners under the same or
simlar circunmstances whether or not actual injury to the patient

is established;

(5) Inability to practice according to acceptabl e and
prevail i ng standards of care by reason of nental illness or
physical illness, including physical deterioration that adversely

af fects cognitive, notor, or perceptive skills;

(6) Inmpairnent of ability to practice according to acceptable
and prevailing standards of care because of habitual or excessive
use or abuse of drugs, alcohol, or other substances that inpair

ability to practice;
(7) WIlfully betraying a professional confidence;

(8) Making a false, fraudul ent, deceptive, or m sl eading
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statenent in soliciting or advertising for patients or in securing
or attenpting to secure a certificate to practice as an

acupuncturi st.

As used in this division, "false, fraudulent, deceptive, or
m sl eadi ng statenent” nmeans a statenment that includes a
m srepresentation of fact, is likely to m slead or deceive because
of a failure to disclose material facts, is intended or is likely
to create false or unjustified expectations of favorable results,
or includes representations or inplications that in reasonable
probability will cause an ordinarily prudent person to

m sunder st and or be decei ved.

(9) Representing, with the purpose of obtaining conpensation
or other advantage personally or for any other person, that an
i ncurabl e disease or injury, or other incurable condition, can be

permanent |y cured;

(10) The obtaining of, or attenpting to obtain, noney or a
thing of value by fraudul ent misrepresentations in the course of

practi ce;

(11) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in |lieu of

conviction for, a fel ony;

(12) Conmmi ssion of an act that constitutes a felony in this
state, regardless of the jurisdiction in which the act was

conm tted;

(13) A plea of guilty to, a judicial finding of guilt of, or
ajudicial finding of eligibility for intervention in |lieu of

conviction for, a m sdeneanor commtted in the course of practice;
(14) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in |ieu of

convi ction for, a m sdeneanor involving noral turpitude;
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(15) Commi ssion of an act in the course of practice that
constitutes a m sdeneanor in this state, regardl ess of the

jurisdiction in which the act was conmitted,

(16) Commi ssion of an act involving noral turpitude that
constitutes a misdeneanor in this state, regardl ess of the

jurisdiction in which the act was conm tted;

(17) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in |lieu of
conviction for violating any state or federal |aw regulating the
possession, distribution, or use of any drug, including

trafficking in drugs;

(18) Any of the follow ng actions taken by the state agency
responsi ble for regulating the practice of acupuncture in another
jurisdiction, for any reason other than the nonpaynent of fees:
the limtation, revocation, or suspension of an individual's
license to practice; acceptance of an individual's |icense
surrender; denial of a license; refusal to renew or reinstate a
i cense; inposition of probation; or issuance of an order of

censure or other reprimnd;

(19) Violation of the conditions placed by the board on a

certificate to practice as an acupuncturi st;

(20) Failure to use universal blood and body fluid

precautions established by rul es adopted under section 4731.051 of

t he Revi sed Code;

(21) Failure to cooperate in an investigation conducted by
t he board under section 4762.14 of the Revised Code, including
failure to comply with a subpoena or order issued by the board or

failure to answer truthfully a question presented by the board at

a deposition or in witten interrogatories, except that failure to

cooperate with an investigation shall not constitute grounds for

di scipline under this section if a court of conpetent jurisdiction
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has issued an order that either quashes a subpoena or pernits the

i ndividual to withhold the testinony or evidence in issue;

(22) Failure to conply with the standards of the nationa
certification conm ssion for acupuncture and oriental nedicine
regardi ng professional ethics, commtnent to patients, conm tnent

to the profession, and commtnent to the public;

(23) Failure to have adequate professional liability
i nsurance coverage in accordance with section 4762.22 of the
Revi sed Code;_

(24) Practicing acupuncture by including the use of patent

herbs or materia nedica w thout obtaining the applicable

certificate endorsenent under section 4762.041 of the Revised
Code.

(C Disciplinary actions taken by the board under divisions
(A) and (B) of this section shall be taken pursuant to an
adj udi cation under Chapter 119. of the Revised Code, except that
in lieu of an adjudication, the board may enter into a consent
agreenment with an acupuncturist or applicant to resolve an
all egation of a violation of this chapter or any rul e adopted
under it. A consent agreenent, when ratified by an affirmative
vote of not fewer than six nenbers of the board, shall constitute
the findings and order of the board with respect to the matter
addressed in the agreenent. |If the board refuses to ratify a
consent agreenent, the adnissions and findings contained in the

consent agreenent shall be of no force or effect.

(D) For purposes of divisions (B)(12), (15), and (16) of this
section, the conmm ssion of the act nmay be established by a finding
by the board, pursuant to an adjudi cation under Chapter 119. of
the Revised Code, that the applicant or certificate hol der
commtted the act in question. The board shall have no

jurisdiction under these divisions in cases where the trial court
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renders a final judgnment in the certificate holder's favor and
that judgnent is based upon an adjudication on the nerits. The
board shall have jurisdiction under these divisions in cases where
the trial court issues an order of dism ssal upon technical or

procedural grounds.

(E) The sealing of conviction records by any court shall have
no effect upon a prior board order entered under the provisions of
this section or upon the board's jurisdiction to take action under
the provisions of this section if, based upon a plea of guilty, a
judicial finding of guilt, or a judicial finding of eligibility
for intervention in lieu of conviction, the board issued a notice
of opportunity for a hearing prior to the court's order to seal
the records. The board shall not be required to seal, destroy,
redact, or otherwise nodify its records to reflect the court's

seal i ng of conviction records.

(F) For purposes of this division, any individual who holds a
certificate to practice issued under this chapter, or applies for
a certificate to practice, shall be deened to have given consent
to submit to a nental or physical examni nation when directed to do
so in witing by the board and to have waived all objections to
the adm ssibility of testinony or exanmination reports that

constitute a privileged comuni cati on.

(1) In enforcing division (B)(5) of this section, the board,
upon a showi ng of a possible violation, may conpel any individua
who holds a certificate to practice issued under this chapter or
who has applied for a certificate pursuant to this chapter to
submt to a nmental exam nation, physical exam nation, including an
H V test, or both a nental and physical exanination. The expense
of the exam nation is the responsibility of the individua
conmpelled to be exanmined. Failure to subnmt to a nental or
physi cal exam nation or consent to an H'V test ordered by the

board constitutes an adm ssion of the allegations against the
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i ndi vidual unless the failure is due to circunstances beyond the
individual's control, and a default and final order may be entered
wi thout the taking of testinony or presentation of evidence. I|f
the board finds an acupuncturist unable to practice because of the
reasons set forth in division (B)(5) of this section, the board
shall require the acupuncturist to submit to care, counseling, or
treat nent by physicians approved or designated by the board, as a
condition for an initial, continued, reinstated, or renewed
certificate to practice. An individual affected by this division
shall be afforded an opportunity to denonstrate to the board the
ability to resunme practicing in conpliance with acceptable and

prevailing standards of care.

(2) For purposes of division (B)(6) of this section, if the
board has reason to believe that any individual who holds a
certificate to practice issued under this chapter or any applicant
for a certificate suffers such inpairnent, the board may conpe
the individual to submit to a nental or physical exanination, or
bot h. The expense of the examination is the responsibility of the
i ndi vidual conpelled to be exani ned. Any nental or physical
exam nation required under this division shall be undertaken by a
treatnent provider or physician qualified to conduct such

exam nation and chosen by the board.

Failure to subnmit to a nental or physical exanination ordered
by the board constitutes an adni ssion of the allegations agai nst
the individual unless the failure is due to circunstances beyond
the individual's control, and a default and final order nay be
entered wi thout the taking of testinony or presentation of
evidence. If the board determnes that the individual's ability to
practice is inpaired, the board shall suspend the individual's
certificate or deny the individual's application and shall require
the individual, as a condition for an initial, continued,

reinstated, or renewed certificate, to submt to treatnment.
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Before being eligible to apply for reinstatenent of a
certificate suspended under this division, the acupuncturist shal
denmonstrate to the board the ability to resune practice in
conmpliance with acceptable and prevailing standards of care. The

denonstration shall include the foll ow ng:

(a) Certification froma treatnent provider approved under
section 4731.25 of the Revised Code that the individual has

successfully conpleted any required inpatient treatnent;

(b) Evidence of continuing full conpliance with an aftercare

contract or consent agreenent;

(c) Two witten reports indicating that the individual's
ability to practice has been assessed and that the individual has
been found capabl e of practicing according to acceptable and
prevailing standards of care. The reports shall be made by
i ndi viduals or providers approved by the board for making such

assessnents and shall describe the basis for their determ nation

The board may reinstate a certificate suspended under this
di vision after such denonstration and after the individual has

entered into a witten consent agreenent.

VWhen the inpaired acupuncturist resunes practice, the board
shall require continued nonitoring of the acupuncturist. The
nonitoring shall include nonitoring of conpliance with the witten
consent agreenent entered into before reinstatement or with
condi tions inposed by board order after a hearing, and, upon
term nation of the consent agreenent, subnission to the board for
at least two years of annual written progress reports made under
penalty of falsification stating whether the acupuncturist has

nmai nt ai ned sobriety.

(G If the board's secretary and supervi sing nenber determ ne
that there is clear and convincing evidence that an acupuncturi st

has violated division (B) of this section and that the
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i ndividual's continued practice presents a danger of imedi ate and
serious harmto the public, they nay recomend that the board
suspend the individual's certificate to practice without a prior
hearing. Witten allegations shall be prepared for consideration
by the board.

The board, upon review of the allegations and by an
affirmati ve vote of not fewer than six of its nenbers, excluding
the secretary and supervising nenber, may suspend a certificate
wi thout a prior hearing. A telephone conference call may be
utilized for reviewing the allegations and taking the vote on the

sunmary suspensi on.

The board shall issue a witten order of suspension by
certified mail or in person in accordance with section 119. 07 of
the Revised Code. The order shall not be subject to suspension by
the court during pendency of any appeal filed under section 119.12
of the Revised Code. If the acupuncturist requests an adjudicatory
hearing by the board, the date set for the hearing shall be within
fifteen days, but not earlier than seven days, after the
acupuncturist requests the hearing, unless otherw se agreed to by

both the board and the certificate hol der

A summary suspension i nposed under this division shall renain
in effect, unless reversed on appeal, until a final adjudicative
order issued by the board pursuant to this section and Chapter
119. of the Revised Code becones effective. The board shall issue
its final adjudicative order within sixty days after conpletion of
its hearing. Failure to issue the order within sixty days shal
result in dissolution of the summary suspension order, but shal

not invalidate any subsequent, final adjudicative order.

(H If the board takes action under division (B)(11), (13),
or (14) of this section, and the judicial finding of guilt, guilty
plea, or judicial finding of eligibility for intervention in lieu

of conviction is overturned on appeal, upon exhaustion of the
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crimnal appeal, a petition for reconsideration of the order nay
be filed with the board along with appropriate court docunents.
Upon recei pt of a petition and supporting court docunents, the
board shall reinstate the certificate to practice. The board may
then hol d an adjudi cati on under Chapter 119. of the Revised Code
to determ ne whether the individual commtted the act in question
Notice of opportunity for hearing shall be given in accordance
with Chapter 119. of the Revised Code. If the board finds,
pursuant to an adjudication held under this division, that the

i ndividual committed the act, or if no hearing is requested, it
may order any of the sanctions specified in division (B) of this

section.

(1) The certificate to practice of an acupuncturist and the
acupuncturist's practice in this state are automatically suspended
as of the date the acupuncturist pleads guilty to, is found by a
judge or jury to be guilty of, or is subject to a judicial finding
of eligibility for intervention in lieu of conviction in this
state or treatnent or intervention in lieu of conviction in
another jurisdiction for any of the follow ng crimnal offenses in
this state or a substantially equivalent crimnal offense in
anot her jurisdiction: aggravated murder, nurder, voluntary
mansl| aught er, fel onious assault, kidnapping, rape, sexual battery,
gross sexual inposition, aggravated arson, aggravated robbery, or
aggravated burglary. Continued practice after the suspension shal

be considered practicing without a certificate.

The board shall notify the individual subject to the
suspension by certified mail or in person in accordance with
section 119.07 of the Revised Code. If an individual whose
certificate is suspended under this division fails to nake a
tinmely request for an adjudication under Chapter 119. of the
Revi sed Code, the board shall enter a final order pernanently

revoking the individual's certificate to practice.
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(J) In any instance in which the board is required by Chapter
119. of the Revised Code to give notice of opportunity for hearing
and the individual subject to the notice does not tinely request a
hearing in accordance with section 119.07 of the Revised Code, the
board is not required to hold a hearing, but may adopt, by an
affirmati ve vote of not fewer than six of its nmenbers, a final
order that contains the board's findings. In the final order, the
board may order any of the sanctions identified under division (A

or (B) of this section

(K) Any action taken by the board under division (B) of this
section resulting in a suspension shall be acconpani ed by a
witten statement of the conditions under which the
acupuncturist's certificate to practice nmay be reinstated. The
board shall adopt rules in accordance with Chapter 119. of the
Revi sed Code governing conditions to be inposed for reinstatenent.
Rei nstatenment of a certificate suspended pursuant to division (B)
of this section requires an affirmative vote of not fewer than six

nenbers of the board

(L) Wien the board refuses to grant a certificate to practice
as an acupuncturist to an applicant, revokes an individual's
certificate, refuses to renew a certificate, or refuses to
reinstate an individual's certificate, the board nay specify that
its action is pernmanent. An individual subject to a pernanent
action taken by the board is forever thereafter ineligible to hold
a certificate to practice as an acupuncturist and the board shal
not accept an application for reinstatenent of the certificate or

for issuance of a new certificate.

(M Notw thstandi ng any ot her provision of the Revised Code,
all of the follow ng apply:

(1) The surrender of a certificate to practice as an
acupuncturist issued under this chapter is not effective unless or

until accepted by the board. Reinstatement of a certificate
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surrendered to the board requires an affirmative vote of not fewer

t han si x nenbers of the board.

(2) An application nade under this chapter for a certificate

may not be wi thdrawn wit hout approval of the board.

(3) Failure by an individual to renew a certificate in
accordance with section 4762. 06 of the Revised Code shall not
remove or limt the board' s jurisdiction to take disciplinary

action under this section against the individual.

Sec. 4762.131. On receipt of a notice pursuant to section
2304373 3123.43 of the Revised Code, the state nedi cal board
shall comply with that—seetien sections 3123.41 to 3123.50 of the

Revi sed Code and any applicable rul es adopted under section

3123. 63 of the Revised Code with respect to a certificate to

practice as an acupuncturist issued pursuant to this chapter.

Sec. 4762.19. The state nedical board may adopt any rul es

necessary to govern the practice of acupuncture, the use of patent

herbs or materia nedica in the practice of acupuncture, the

supervisory relationship between acupuncturists and supervi sing
physi ci ans, and the administration and enforcenent of this
chapter. Rules adopted under this section shall be adopted in

accordance with Chapter 119. of the Revi sed Code.

Section 2. That existing sections 4762.01, 4762.03, 4762. 05,
4762. 06, 4762.08, 4762.10, 4762.13, 4762.131, and 4762.19 of the

Revi sed Code are hereby repeal ed.
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