As Introduced

128th General Assembly

Regular Session S. B. No. 294

2009-2010

Senator Morano

Cosponsors: Senators Miller, D., Miller, R., Turner, Fedor

A BILL

To anend sections 3702.30 and 3702.31 and to enact
sections 3702.40, 3727.60, and 3727.601 of the
Revi sed Code regardi ng the assi gnnment of
circulating nurses in hospitals and anbul atory

surgical facilities.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3702.30 and 3702. 31 be anended and
sections 3702.40, 3727.60, and 3727.601 of the Revised Code be

enacted to read as foll ows:

Sec. 3702.30. (A) As used in this section:

(1) "Anbulatory surgical facility" means a facility, whether
or not part of the same organi zation as a hospital, that is
located in a building distinct fromanother in which inpatient

care is provided, and to which any of the follow ng apply:

(a) Qutpatient surgery is routinely perforned in the
facility, and the facility functions separately froma hospital's
i npatient surgical service and fromthe offices of private

physi ci ans, podiatrists, and dentists.

(b) Anesthesia is administered in the facility by an
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anest hesi ol ogi st or certified regi stered nurse anesthetist, and
the facility functions separately froma hospital's inpatient
surgi cal service and fromthe offices of private physicians,

podi atri sts, and denti sts.

(c) The facility applies to be certified by the United States
centers for nedicare and nedi caid services as an anbul atory
surgi cal center for purposes of reinbursenment under Part B of the
medi care program Part B of Title XVIII of the "Social Security
Act," 79 Stat. 286 (1965), 42 U.S.C. A 1395, as anended.

(d) The facility applies to be certified by a national
accrediting body approved by the centers for nedicare and nedicaid
services for purposes of deened conpliance with the conditions for
participating in the nedi care program as an anbul atory surgica

center.

(e) The facility bills or receives fromany third-party
payer, governnental health care program or other person or
governnment entity any anmbul atory surgical facility fee that is

billed or paid in addition to any fee for professional services.

(f) The facility is held out to any person or governnent
entity as an anbulatory surgical facility or simlar facility by

nmeans of signage, advertising, or other pronotional efforts.

"Anbul atory surgical facility" does not include a hospital

emer gency depart nent.

(2) "Anbulatory surgical facility fee" means a fee for
certain overhead costs associated with providing surgical services
in an outpatient setting. A fee is an anbulatory surgical facility
fee only if it directly or indirectly pays for costs associ ated

with any of the follow ng:

(a) Use of operating and recovery roons, preparation areas,

and waiting roons and | ounges for patients and rel atives;
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(b) Administrative functions, record keepi ng, housekeepi ng,

utilities, and rent;

(c) Services provided by nurses, orderlies, technical
personnel, and others involved in patient care related to

provi di ng surgery.

"Ambul atory surgical facility fee" does not include any
addi ti onal paynent in excess of a professional fee that is
provi ded to encourage physicians, podiatrists, and dentists to
performcertain surgical procedures in their office or their group
practice's office rather than a health care facility, if the
pur pose of the additional fee is to conpensate for additional cost

incurred in perform ng office-based surgery.

(3) "CGovernnental health care progranmt has the sanme neaning
as in section 4731.65 of the Revised Code.

(4) "Health care facility" neans any of the foll ow ng:
(a) An anbul atory surgical facility;

(b) A freestanding dialysis center;

(c) Afreestanding inpatient rehabilitation facility;
(d) A freestanding birthing center;

(e) A freestanding radiation therapy center;

(f) A freestanding or nobile diagnhostic imging center.

(5) "Third-party payer" has the same nmeaning as in section
3901. 38 of the Revised Code.

(B) By rule adopted in accordance with sections 3702.12 and
3702. 13 of the Revised Code, the director of health shal
establish quality standards for health care facilities. The
standards may incorporate accreditation standards or other quality

st andards established by any entity recogni zed by the director.

(C Every anbul atory surgical facility shall require that
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each physician who practices at the facility conply with all
rel evant provisions in the Revised Code that relate to the

obt ai ni ng of informed consent froma patient.

(D) The director shall issue a license to each health care
facility that nmakes application for a |license and denpnstrates to
the director that it neets the quality standards established by
the rul es adopted under division (B) of this section and satisfies
the inforned consent conpliance requirenents specified in division

(O of this section.

(E) (1) Except as provided in division (H of this section and
in section 3702.301 of the Revised Code, no health care facility

shall operate without a license issued under this section.

(2) If the departnent of health finds that a physician who
practices at a health care facility is not conplying with any
provi sion of the Revised Code related to the obtaining of infornmed
consent froma patient, the departnent shall report its finding to
the state nedical board, the physician, and the health care

facility.

(3) This division does not create, and shall not be construed
as creating, a new cause of action or substantive |egal right
against a health care facility and in favor of a patient who
al l egedly sustains harmas a result of the failure of the
patient's physician to obtain informed consent fromthe patient
prior to perfornmng a procedure on or otherw se caring for the

patient in the health care facility.

(F) The rul es adopted under division (B) of this section

shall include all of the follow ng:

(1) Provisions governing application for, renewal,

suspensi on, and revocation of a |icense under this section;

(2) Provisions governing orders issued pursuant to section

3702. 32 of the Revised Code for a health care facility to cease
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its operations or to prohibit certain types of services provided

by a health care facility;

(3) Provisions governing the orders issued pursuant to

section 3702.40 of the Revised Code for an anbul atory surqical

facility to cease its operations or to prohibit specified types of

services provided by an anmbul atory surqgical facility;

(4) Provisions governing the inposition under sectien
sections 3702.32 and 3702.40 of the Revised Code of civil

penalties for violations of this section or the rul es adopted
under this section, including a scale for deternining the anount

of the penalties.

(G An anbul atory surgical facility that perfornms or induces

abortions shall conply with section 3701.791 of the Revised Code.

(H The following entities are not required to obtain a
license as a freestandi ng diagnostic inaging center issued under

this section:

(1) A hospital registered under section 3701.07 of the

Revi sed Code that provides diagnostic inmaging;

(2) An entity that is reviewed as part of a hospital
accreditation or certification program and that provides

di agnosti c i magi ng;

(3) An anbul atory surgical facility that provides diagnostic
i magi ng in conjunction with or during any portion of a surgical

procedur e.

Sec. 3702.31. (A) The quality nonitoring and inspection fund
is hereby created in the state treasury. The director of health
shall use the fund to admi nister and enforce this section and
sections 3702.11 to 3702.20, 3702.30, 3702.301, and 3702.32, and
3702. 40 of the Revised Code and rul es adopted pursuant to those

sections. The director shall deposit in the fund any noneys
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coll ected pursuant to this section or section 3702.32 or 3702.40
of the Revised Code. Al investnent earnings of the fund shall be

credited to the fund.

(B) The director of health shall adopt rules pursuant to
Chapter 119. of the Revised Code establishing fees for both of the

fol |l ow ng:

(1) Initial and renewal |icense applications subnmtted under
section 3702.30 of the Revised Code. The fees established under
division (B)(1) of this section shall not exceed the actual and
necessary costs of performng the activities described in division

(A) of this section.

(2) Inspections conducted under section 3702.15 or 3702.30 of
t he Revised Code. The fees established under division (B)(2) of
this section shall not exceed the actual and necessary costs
incurred during an inspection, including any indirect costs
incurred by the departnent for staff, salary, or other
admi ni strative costs. The director of health shall provide to each
health care facility or provider inspected pursuant to section
3702.15 or 3702.30 of the Revised Code a witten statenment of the
fee. The statenent shall item ze and total the costs incurred.
Wthin fifteen days after receiving a statenent fromthe director
the facility or provider shall forward the total anmount of the fee

to the director.

(3) The fees described in divisions (B)(1) and (2) of this

section shall nmeet both of the foll ow ng requirenents:

(a) For each service described in section 3702.11 of the
Revi sed Code, the fee shall not exceed one thousand seven hundred
fifty dollars annually, except that the total fees charged to a
heal th care provider under this section shall not exceed five

t housand dol |l ars annual ly.

(b) The fee shall exclude any costs reinbursable by the

Page 6

139
140
141

142
143
144

145
146
147
148
149

150
151
152
153
154
155
156
157
158
159
160
161

162
163

164
165
166
167
168

169



S. B. No. 294
As Introduced

United States centers for nmedicare and nedi cai d services as part
of the certification process for the nedicare program established
under Title XVIIl of the "Social Security Act," 79 Stat. 286
(1935), 42 U.S.C A 1395, as anmended, and the nedicaid program
established under Title XIX of the "Social Security Act," 79 Stat.
286 (1965), 42 U. S.C 1396.

(4) The director shall not establish a fee for any service
for which a licensure or inspection fee is paid by the health care
provider to a state agency for the sanme or sinilar |icensure or

i nspecti on.

Sec. 3702.40. (A) As used in this section:

(1) "Crculating nurse" neans a reqgistered nurse who is

educated, trained, or experienced in perioperative nursing and who

is responsible for coordinating the nursing care and safety needs

of a patient in an operating roomor invasive procedure room

(2) "General anesthesia," "deep sedation," "noderate

sedation," and "m ni nel sedati on" have the sane neanings as in

rules the state nedical board adopts under section 4731.05 of the

Revi sed Code for purposes of requlating office-based surgeries.

(3) "Registered nurse" neans a person who is licensed as a

regi stered nurse under Chapter 4723. of the Revised Code.

(B) Except as provided in division (C) of this section, an

anbul atory surgical facility shall do all of the foll ow ng

(1) Assign a circulating nurse to each procedure perforned in

an _operating roomor invasive procedure roomof the facility:

(2) Ensure that the circulating nurse assigned to a procedure

described in division (BY(1) of this section is present in the

operating roomor invasive procedure roomfor the entire duration

of the procedure unless it becones necessary for the nurse to

| eave the roomas required by the procedure or the nurse is
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relieved by another circul ati ng nurse;

(3) Ensure that a circulating nurse assigned to a procedure

described in division (B)(1) of this section is not assigned to

anot her procedure that is scheduled to occur concurrently or that

nay overlap in tine with the procedure to which the nurse was

originally assigned:

(4) Prohibit a circulating nurse fromadm ni stering

anest hesia or sedation and nonitoring a patient to whom such drugs

have been admni ni st er ed.

(C) An anbul atory surgical facility is not required to conply

with division (B) of this section with respect to a surgical

procedure if either of the following is the case:

(1) The patient is not placed under general anesthesia, deep

sedation, noderate sedation, or mni mal sedation and any one of

the follow ng applies:

(a) The procedure involves the use of endoscopy;

(b) The procedure is perforned for the primary purpose of

relieving pain;:

(c) The procedure is a laser assisted in situ keratonm | eusis
(LASI K) surgery:

(d) The procedure uses extracorporeal shock wave therapy
ESW) .

(2) The director of health or governor has declared a natural

di saster or public health energency.

(D) If the director of health deternm nes that an anbul atory

surgical facility has violated this section, the director may do

one or both of the foll ow ng:

(1) Provide an opportunity for the anbul atory surgica

facility to correct the violation within a period of tine

specified by the director;
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(2) Prior to or during the pendency of an adm nistrative

heari ng under Chapter 119. of the Revised Code, issue an order

that requires the anbulatory surgical facility to cease operation

or prohibits the facility fromperform ng the types of services

specified by the director.

(E) If an anbul atory surgical facility subject to an order

i ssued under division (D)(2) of this section continues to operate

or to performthe types of services prohibited by the order, the

director of health may file a petition in the court of commbn

pleas of the county in which the facility is |located for an order

enjoining the facility fromcontinuing to operate or continuing to

performthose types of services. The court shall grant the

i njunction on a showing that the respondent naned in the petition

is continuing to operate or performthe types of services

prohi bited by the director's order.

Sec. 3727.60. (A As used in this section:

(1) "Circulating nurse" neans a reqgistered nurse who is

educated, trained, or experienced in perioperative nursing and who

is responsible for coordinating the nursing care and safety needs

of a patient in an operating roomor invasive procedure room

(2) "General anesthesia," "deep sedation," "noderate

sedation.," and "m ni nral sedati on" have the sane neanings as in

rules the state nedical board adopts under section 4731.05 of the

Revi sed Code for purposes of requlating office-based surqgeries.

(3) "Registered nurse" neans a person who is licensed as a

regi stered nurse under Chapter 4723. of the Revised Code.

(B) Except as provided in division (C) of this section, a

hospital shall do all of the follow nag:

(1) Assign a circulating nurse to each procedure perforned in

an _operating roomor invasive procedure roomof the hospital
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(2) Ensure that the circulating nurse assigned to a procedure

described in division (B)(1) of this section is present in the

operating roomor invasive procedure roomfor the entire duration

of the procedure unless it becones necessary for the nurse to

| eave the roomas required by the procedure or the nurse is

relieved by another circul ating nurse;

(3) Ensure that a circulating nurse assigned to a procedure

described in division (B)(1) of this section is not assigned to

anot her procedure that is scheduled to occur concurrently or that

nay overlap in tine with the procedure to which the nurse was

originally assigned:

(4) Prohibit a circulating nurse from adn ni stering

anesthesia or sedation and nonitoring a patient to whom such drugs

have been adm ni st ered.

(C) A hospital is not required to conply with division (B) of

this section with respect to a surgical procedure if either of the

following is the case:

(1) The patient is not placed under general anesthesia, deep

sedation., noderate sedation. or mninal sedation and any one of

the follow ng applies:

(a) The procedure involves the use of endoscopy;

(b) The procedure is perforned for the primary purpose of

relieving pain;

(c) The procedure is a laser assisted in situ keratonm | eusis
(LASIK) surgery:

(d) The procedure uses extracorporeal shock wave therapy
ESW) .

(2) The director of health or governor has declared a natural

di saster or public health energency.

(D) If the director of health deternines that a hospital has
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violated this section, the director may provide an opportunity for

the hospital to correct the violation within a period of tine

specified by the director.

(E) If a hospital fails to correct a violation deternm ned by

the director under division (D) of this section within the amunt

of tine specified by the director, the director may file a

petition in the court of conmmpbn pleas of the county in which the

hospital is |ocated for an order enjoining the hospital from

continuing to operate or continuing to performthe types of

services that are associated with the violation. The court shall

grant the injunction on a showi ng that the respondent naned in the

petition is continuing to operate or performthe types of services

associated with the violation.

(F) The director of health shall adopt rules regardi ng the

establ i shnment and coll ection of fees fromhospitals to cover the

costs of adm nistering and enforcing this section. The rul es shal

be adopted in accordance with Chapter 119. of the Revi sed Code.

Each hospital subject to the fees established in the rules

adopt ed under this division shall pay the fees in a manner that

conplies with those rules.

Sec. 3727.601. Fees coll ected under section 3727.60 of the

Revi sed Code shall be deposited into the state treasury to the

credit of the hospital circulating nurse requirenment fund, which

is hereby created. The fund shall be used by the departnent of

health for adm nistering and enforcing section 3727.60 of the

Revi sed Code and rul es adopted pursuant to that section. Al

investment earnings fromthe fund shall be credited to the fund.

Section 2. That existing sections 3702.30 and 3702. 31 of the

Revi sed Code are hereby repeal ed.
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