As Introduced

128th General Assembly
Regular Session S. B. No. 31
2009-2010

Senator Patton

A BILL

To anend section 2317.02 of the Revised Code to
create a testinonial privilege for communications
between a representative of an enpl oyee

organi zati on and a bargai ning unit menber.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2317.02 of the Revi sed Code be

amended to read as fol |l ows:

Sec. 2317.02. The foll owing persons shall not testify in

certain respects:

(A (1) An attorney, concerning a conmmunication nmade to the
attorney by a client in that relation or the attorney's advice to
a client, except that the attorney may testify by express consent
of the client or, if the client is deceased, by the express
consent of the surviving spouse or the executor or administrator
of the estate of the deceased client. However, if the client
voluntarily testifies or is deemed by section 2151.421 of the
Revi sed Code to have wai ved any testinonial privilege under this
division, the attorney may be conpelled to testify on the sane

subj ect.

The testinonial privilege established under this division

does not apply concerning a comuni cati on between a client who has
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since died and the deceased client's attorney if the comunication
is relevant to a dispute between parties who cl ai mthrough that
deceased client, regardless of whether the clains are by testate
or intestate succession or by inter vivos transaction, and the

di spute addresses the conpetency of the deceased client when the
deceased client executed a docunent that is the basis of the

di spute or whether the deceased client was a victimof fraud,
undue influence, or duress when the deceased client executed a

docunment that is the basis of the dispute.

(2) An attorney, concerning a conmunication nade to the
attorney by a client in that relationship or the attorney's advice
to a client, except that if the client is an insurance conpany,
the attorney nay be conpelled to testify, subject to an in canera
i nspection by a court, about comruni cati ons made by the client to
the attorney or by the attorney to the client that are related to
the attorney's aiding or furthering an ongoing or future
comm ssion of bad faith by the client, if the party seeking
di scl osure of the conmunications has nade a prinma facie show ng of

bad faith, fraud, or crimnal msconduct by the client.

(B)(1) A physician or a dentist concerning a conmuni cation
made to the physician or dentist by a patient in that relation or
the physician's or dentist's advice to a patient, except as
ot herwi se provided in this division, division (B)(2), and division
(B)(3) of this section, and except that, if the patient is deened
by section 2151.421 of the Revised Code to have wai ved any
testinonial privilege under this division, the physician may be

compelled to testify on the same subject.

The testinonial privilege established under this division
does not apply, and a physician or dentist may testify or may be

compelled to testify, in any of the follow ng circunstances:

(a) In any civil action, in accordance with the discovery

provi sions of the Rules of Cvil Procedure in connection with a
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civil action, or in connection with a claimunder Chapter 4123. of

the Revised Code, under any of the follow ng circunstances:

(i) If the patient or the guardian or other |egal

representative of the patient gives express consent;

(ii) I'f the patient is deceased, the spouse of the patient or
the executor or administrator of the patient's estate gives

express consent;

(iii) If a medical claim dental claim chiropractic claim
or optonmetric claim as defined in section 2305.113 of the Revised
Code, an action for wongful death, any other type of civil
action, or a claimunder Chapter 4123. of the Revised Code is
filed by the patient, the personal representative of the estate of
the patient if deceased, or the patient's guardian or other |ega

representative.

(b) In any civil action concerning court-ordered treatnment or
services received by a patient, if the court-ordered treatnent or
services were ordered as part of a case plan journalized under
section 2151.412 of the Revised Code or the court-ordered
treatment or services are necessary or relevant to dependency,
negl ect, or abuse or tenporary or permanent custody proceedi ngs
under Chapter 2151. of the Revised Code.

(c) I'n any crimnal action concerning any test or the results
of any test that determ nes the presence or concentration of
al cohol, a drug of abuse, a conbination of them a controlled
substance, or a netabolite of a controlled substance in the
patient's whol e bl ood, blood serumor plasma, breath, urine, or
ot her bodily substance at any tinme relevant to the crim nal

of fense in question.

(d) In any crimnal action against a physician or dentist. In
such an action, the testinonial privilege established under this

di vi sion does not prohibit the adnission into evidence, in
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accordance with the Rules of Evidence, of a patient's nedical or
dental records or other comunications between a patient and the
physician or dentist that are related to the action and obtai ned
by subpoena, search warrant, or other |awful neans. A court that
permits or conpels a physician or dentist to testify in such an
action or permts the introduction into evidence of patient
records or other comrunications in such an action shall require
that appropriate neasures be taken to ensure that the
confidentiality of any patient naned or otherwi se identified in
the records is nmaintained. Measures to ensure confidentiality that
nmay be taken by the court include sealing its records or deleting

specific information fromits records.

(e)(i) If the communicati on was between a patient who has
since died and the deceased patient's physician or dentist, the
communi cation is relevant to a di spute between parties who claim
through that deceased patient, regardl ess of whether the clains
are by testate or intestate succession or by inter vivos
transaction, and the dispute addresses the conpetency of the
deceased patient when the deceased patient executed a docunent
that is the basis of the dispute or whether the deceased patient
was a victimof fraud, undue influence, or duress when the
deceased patient executed a docunent that is the basis of the

di sput e.

(ii) If neither the spouse of a patient nor the executor or
adm ni strator of that patient's estate gives consent under
division (B)(1)(a)(ii) of this section, testinony or the
di scl osure of the patient's nedical records by a physician,
dentist, or other health care provider under division (B)(1)(e)(i)
of this sectionis a permtted use or disclosure of protected
health information, as defined in 45 C.F.R 160.103, and an

aut hori zation or opportunity to be heard shall not be required.

(iii) Division (B)(1)(e)(i) of this section does not require
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a mental health professional to disclose psychotherapy notes, as
defined in 45 C.F.R 164.501.

(iv) An interested person who objects to testinony or
di scl osure under division (B)(1)(e)(i) of this section nmay seek a

protective order pursuant to Gvil Rule 26

(v) A person to whom protected health information is
di scl osed under division (B)(1)(e)(i) of this section shall not
use or disclose the protected health information for any purpose
other than the litigation or proceeding for which the infornation
was requested and shall return the protected health information to
the covered entity or destroy the protected health information,
including all copies made, at the conclusion of the l[itigation or

proceedi ng.

(2)(a) If any law enforcenent officer submts a witten
statenent to a health care provider that states that an offici al
crimnal investigation has begun regarding a specified person or
that a crimnal action or proceedi ng has been commenced agai nst a
specified person, that requests the provider to supply to the
of ficer copies of any records the provi der possesses that pertain
to any test or the results of any test adm nistered to the
specified person to determ ne the presence or concentration of
al cohol, a drug of abuse, a conbination of them a controlled
substance, or a netabolite of a controll ed substance in the
person's whol e bl ood, blood serumor plasma, breath, or urine at
any time relevant to the crimnal offense in question, and that
conforms to section 2317.022 of the Revised Code, the provider
except to the extent specifically prohibited by any | aw of this
state or of the United States, shall supply to the officer a copy
of any of the requested records the provider possesses. If the
heal th care provider does not possess any of the requested
records, the provider shall give the officer a witten statenent

that indicates that the provider does not possess any of the
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requested records.

(b) If a health care provider possesses any records of the
type described in division (B)(2)(a) of this section regarding the
person in question at any tinme relevant to the crimnal offense in
question, in lieu of personally testifying as to the results of
the test in question, the custodian of the records may submt a
certified copy of the records, and, upon its subm ssion, the
certified copy is qualified as authentic evidence and may be
admtted as evidence in accordance with the Rules of Evidence.
Division (A of section 2317.422 of the Revised Code does not
apply to any certified copy of records subnitted i n accordance
with this division. Nothing in this division shall be construed to
limt the right of any party to call as a witness the person who
adm ni stered the test to which the records pertain, the person
under whose supervision the test was admini stered, the custodi an
of the records, the person who nade the records, or the person

under whose supervision the records were nade.

(3)(a) If the testinonial privilege described in division
(B)(1) of this section does not apply as provided in division
(B)(1)(a)(iii) of this section, a physician or dentist may be
conpelled to testify or to submt to discovery under the Rul es of
Cvil Procedure only as to a conmunication made to the physician
or dentist by the patient in question in that relation, or the
physician's or dentist's advice to the patient in question, that
related causally or historically to physical or nental injuries
that are relevant to issues in the nedical claim dental claim
chiropractic claim or optonetric claim action for w ongful
death, other civil action, or clai munder Chapter 4123. of the
Revi sed Code.

(b) If the testinonial privilege described in division (B)(1)
of this section does not apply to a physician or dentist as

provided in division (B)(1)(c) of this section, the physician or

Page 6

148

149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164

165
166
167
168
169
170
171
172
173
174
175
176

177
178
179



S.B. No. 31
As Introduced

dentist, in lieu of personally testifying as to the results of the
test in question, may submit a certified copy of those results,
and, upon its submission, the certified copy is qualified as

aut henti c evidence and nmay be adnmitted as evidence in accordance
with the Rules of Evidence. Division (A) of section 2317.422 of
the Revi sed Code does not apply to any certified copy of results
submitted in accordance with this division. Nothing in this

di vision shall be construed to |limt the right of any party to
call as a witness the person who adm nistered the test in
guestion, the person under whose supervision the test was

adm ni stered, the custodian of the results of the test, the person
who conpiled the results, or the person under whose supervision

the results were conpil ed.

(4) The testinonial privilege described in division (B)(1) of
this section is not waived when a comunication is nade by a
physician to a pharnaci st or when there is conmunicati on between a
patient and a pharmacist in furtherance of the physician-patient

rel ation.

(5)(a) As used in divisions (B)(1) to (4) of this section,
"conmmuni cati on" neans acquiring, recording, or transmtting any
information, in any manner, concerning any facts, opinions, or
statenents necessary to enable a physician or dentist to diagnose,
treat, prescribe, or act for a patient. A "conmunication" nmay
include, but is not limted to, any nedical or dental, office, or
hospi tal comuni cation such as a record, chart, letter,
menor andum | aboratory test and results, x-ray, photograph,

financi al statenent, diagnosis, or prognosis.

(b) As used in division (B)(2) of this section, "health care
provi der” nmeans a hospital, anbulatory care facility, long-term
care facility, pharmacy, energency facility, or health care

practitioner.

(c) As used in division (B)(5)(b) of this section
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(i) "Anbulatory care facility" nmeans a facility that provides
nmedi cal , diagnostic, or surgical treatnent to patients who do not
require hospitalization, including a dialysis center, anbul atory
surgical facility, cardiac catheterization facility, diagnostic
i magi ng center, extracorporeal shock wave lithotripsy center, home
heal t h agency, inpatient hospice, birthing center, radiation
therapy center, energency facility, and an urgent care center.
"Anmbul atory health care facility" does not include the private
of fice of a physician or dentist, whether the office is for an

i ndi vi dual or group practice.

(ii) "Emergency facility" neans a hospital emergency
department or any other facility that provides energency nedica

servi ces.

(iii) "Health care practitioner” has the sane neaning as in
section 4769. 01 of the Revised Code.

(iv) "Hospital" has the same neaning as in section 3727.01 of
t he Revi sed Code.

(v) "Long-termcare facility" nmeans a nursing hone,
residential care facility, or home for the aging, as those terns
are defined in section 3721.01 of the Revised Code; an adult care
facility, as defined in section 3722.01 of the Revised Code; a
nursing facility or internediate care facility for the nentally
retarded, as those terns are defined in section 5111.20 of the
Revi sed Code; a facility or portion of a facility certified as a
skilled nursing facility under Title XVIII of the "Social Security
Act," 49 Stat. 286 (1965), 42 U S.C. A 1395, as anended.

(vi) "Pharnmacy" has the sane neaning as in section 4729.01 of
t he Revi sed Code.

(d) As used in divisions (B)(1) and (2) of this section,
"drug of abuse" has the sanme neaning as in section 4506.01 of the
Revi sed Code.
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(6) Divisions (B)(1), (2), (3), (4), and (5) of this section
apply to doctors of nedicine, doctors of osteopathic nedicine,

doctors of podiatry, and dentists.

(7) Nothing in divisions (B)(1) to (6) of this section
affects, or shall be construed as affecting, the immunity from
civil liability conferred by section 307.628 of the Revised Code
or the immunity fromcivil liability conferred by section 2305. 33
of the Revised Code upon physicians who report an enpl oyee's use
of a drug of abuse, or a condition of an enpl oyee other than one
i nvolving the use of a drug of abuse, to the enployer of the
enpl oyee in accordance with division (B) of that section. As used
in division (B)(7) of this section, "enployee," "enployer," and
"physi ci an" have the sanme nmeanings as in section 2305.33 of the
Revi sed Code.

(O (1) Acleric, when the cleric remains accountable to the
authority of that cleric's church, denom nation, or sect,
concerning a confession made, or any infornation confidentially
communi cated, to the cleric for a religious counseling purpose in
the cleric's professional character. The cleric may testify by
express consent of the person making the comuni cation, except
when the disclosure of the information is in violation of a sacred
trust and except that, if the person voluntarily testifies or is
deened by division (A)(4)(c) of section 2151.421 of the Revised
Code to have waived any testinonial privilege under this division,
the cleric nay be conpelled to testify on the same subject except
when di scl osure of the information is in violation of a sacred

trust.
(2) As used in division (C of this section:

(a) "deric" nmeans a nenber of the clergy, rabbi, priest,
Christian Science practitioner, or regularly ordai ned, accredited,
or licensed nminister of an established and | egally cognizabl e

church, denom nation, or sect.
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(b) "Sacred trust" nmeans a confession or confidential
conmmuni cation nade to a cleric in the cleric's ecclesiastical
capacity in the course of discipline enjoined by the church to
which the cleric belongs, including, but not linited to, the

Catholic Church, if both of the follow ng apply:

(i) The confession or confidential conmunication was nmade

directly to the cleric.

(ii) The confession or confidential conmunication was nmade in
the manner and context that places the cleric specifically and
strictly under a level of confidentiality that is considered

inviolate by canon | aw or church doctri ne.

(D) Husband or wife, concerning any conmuni cati on made by one
to the other, or an act done by either in the presence of the
ot her, during coverture, unless the comunicati on was nade, or act
done, in the known presence or hearing of a third person conpetent
to be a witness; and such rule is the sane if the narital relation

has ceased to exi st;

(E) A person who assigns a claimor interest, concerning any
matter in respect to which the person would not, if a party, be

permtted to testify;

(F) A person who, if a party, would be restricted under
section 2317.03 of the Revised Code, when the property or thing is
sold or transferred by an executor, administrator, guardian,
trustee, heir, devisee, or legatee, shall be restricted in the
sanme manner in any action or proceedi ng concerning the property or

t hi ng.

(G (1) A school guidance counsel or who holds a valid educator
license fromthe state board of education as provided for in
section 3319.22 of the Revised Code, a person |licensed under
Chapter 4757. of the Revised Code as a professional clinical

counsel or, professional counsel or, social worker, independent

Page 10

275
276
277
278
279

280
281

282
283
284
285

286
287
288
289
290
291

292
293
294

295
296
297
298
299
300

301
302
303
304
305



S.B. No. 31
As Introduced

social worker, marriage and famly therapist or independent
marriage and fanm |y therapist, or registered under Chapter 4757.

of the Revised Code as a social work assistant concerning a
confidential comunication received froma client in that relation
or the person's advice to a client unless any of the follow ng

appl i es:

(a) The communi cation or advice indicates clear and present
danger to the client or other persons. For the purposes of this
di vision, cases in which there are indications of present or past
child abuse or neglect of the client constitute a clear and

present danger.
(b) The client gives express consent to the testinony.

(c) If the client is deceased, the surviving spouse or the
executor or adnm nistrator of the estate of the deceased client

gi ves express consent.

(d) The client voluntarily testifies, in which case the
school gui dance counsel or or person licensed or registered under
Chapter 4757. of the Revised Code nmay be conpelled to testify on

the sanme subject.

(e) The court in canera determ nes that the information
comruni cated by the client is not germane to the counsel or-client,
marriage and fam |y therapist-client, or social worker-client

rel ati onship.

(f) Acourt, in an action brought against a school, its
admi ni stration, or any of its personnel by the client, rules after
an in-canera inspection that the testinmony of the school guidance

counselor is relevant to that action

(g) The testinony is sought in a civil action and concerns
court-ordered treatnent or services received by a patient as part
of a case plan journalized under section 2151.412 of the Revised

Code or the court-ordered treatnent or services are necessary or
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rel evant to dependency, neglect, or abuse or tenporary or
per manent cust ody proceedi ngs under Chapter 2151. of the Revised
Code.

(2) Nothing in division (§ (1) of this section shall relieve
a school gui dance counsel or or a person |licensed or registered
under Chapter 4757. of the Revised Code fromthe requirenent to
report information concerning child abuse or neglect under section
2151. 421 of the Revised Code.

(H A nediator acting under a nediation order issued under
di vision (A) of section 3109.052 of the Revised Code or otherw se
i ssued in any proceeding for divorce, dissolution, |egal
separation, annulnment, or the allocation of parental rights and
responsibilities for the care of children, in any action or
proceedi ng, other than a crimnal, delinquency, child abuse, child
negl ect, or dependent child action or proceeding, that is brought
by or agai nst either parent who takes part in nediation in
accordance with the order and that pertains to the nediation
process, to any infornation discussed or presented in the
medi ati on process, to the allocation of parental rights and
responsibilities for the care of the parents' children, or to the

awardi ng of parenting tinme rights in relation to their children

(1) A conmunications assistant, acting within the scope of
the comuni cation assistant's authority, when providing
tel ecomuni cations relay service pursuant to section 4931. 35 of
the Revised Code or Title Il of the "Conmunications Act of 1934,"
104 Stat. 366 (1990), 47 U.S.C. 225, concerning a comrunication
made through a tel ecommuni cations relay service. Nothing in this
section shall |imt the obligation of a comrunications assi stant
to divulge information or testify when mandated by federal |aw or

regul ati on or pursuant to subpoena in a crimninal proceeding.

Nothing in this section shall linit any imunity or privilege

granted under federal |aw or regul ation.
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(J)(1) Achiropractor in a civil proceeding concerning a
comuni cation nade to the chiropractor by a patient in that
relation or the chiropractor's advice to a patient, except as
ot herwi se provided in this division. The testinonial privilege
establ i shed under this division does not apply, and a chiropractor
may testify or may be conmpelled to testify, in any civil action,
in accordance with the discovery provisions of the Rules of Cvil
Procedure in connection with a civil action, or in connection with
a clai munder Chapter 4123. of the Revised Code, under any of the

foll owi ng circunstances:

(a) If the patient or the guardian or other |egal

representative of the patient gives express consent.

(b) If the patient is deceased, the spouse of the patient or
the executor or adm nistrator of the patient's estate gives

express consent.

(c) If a nedical claim dental claim chiropractic claim or
optonetric claim as defined in section 2305.113 of the Revised
Code, an action for wongful death, any other type of civil
action, or a claimunder Chapter 4123. of the Revised Code is
filed by the patient, the personal representative of the estate of
the patient if deceased, or the patient's guardian or other |ega

representative.

(2) If the testinonial privilege described in division (J)(1)
of this section does not apply as provided in division (J)(1)(c)
of this section, a chiropractor nmay be conpelled to testify or to
subnmit to discovery under the Rules of Civil Procedure only as to
a comuni cation made to the chiropractor by the patient in
guestion in that relation, or the chiropractor's advice to the
patient in question, that related causally or historically to
physical or nmental injuries that are relevant to issues in the
nmedical claim dental claim chiropractic claim or optonetric

claim action for wongful death, other civil action, or claim
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under Chapter 4123. of the Revised Code.

(3) The testinmonial privilege established under this division
does not apply, and a chiropractor may testify or be conpelled to

testify, in any crimnal action or adm nistrative proceeding.

(4) As used in this division, "comrunication" neans
acquiring, recording, or transmtting any information, in any
manner, concerning any facts, opinions, or statenents necessary to
enabl e a chiropractor to diagnose, treat, or act for a patient. A
communi cation may include, but is not linmted to, any
chiropractic, office, or hospital communication such as a record,
chart, letter, menorandum |aboratory test and results, x-ray,

phot ogr aph, financial statenent, diagnosis, or prognosis.

(K) (1) Except as provided under division (K)(2) of this
section, a critical incident stress managenent team nenber
concerning a communi cation received froman individual who
receives crisis response services fromthe team nmenber, or the
team nenber's advice to the individual, during a debriefing

sessi on.

(2) The testinonial privilege established under division
(K)(1) of this section does not apply if any of the follow ng are

true:

(a) The communi cation or advice indicates clear and present
danger to the individual who receives crisis response services or
to other persons. For purposes of this division, cases in which
there are indications of present or past child abuse or neglect of

the individual constitute a clear and present danger.

(b) The individual who received crisis response services

gi ves express consent to the testinony.

(c) If the individual who received crisis response services
i s deceased, the surviving spouse or the executor or adninistrator

of the estate of the deceased individual gives express consent.
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(d) The individual who received crisis response services
voluntarily testifies, in which case the team nenber nmay be

conmpelled to testify on the sanme subject.

(e) The court in canera determ nes that the information
conmmuni cated by the individual who received crisis response
services is not germane to the relationship between the individua

and t he team nenber

(f) The communication or advice pertains or is related to any

crimnal act.
(3) As used in division (K)y of this section:

(a) "Crisis response services" nmeans consultation, risk
assessnent, referral, and on-site crisis intervention services
provided by a critical incident stress managenent teamto

i ndividuals affected by crisis or disaster.

(b) "Critical incident stress nmanagenent team nenber" or
"team nmenber" neans an individual specially trained to provide
crisis response services as a nmenber of an organi zed conmunity or
| ocal crisis response teamthat holds nmenbership in the Ohio

critical incident stress managenent networKk.

(c) "Debriefing session” neans a session at which crisis
response services are rendered by a critical incident stress

managenent team nmenber during or after a crisis or disaster.

(L)(1) Subject to division (L)(2) of this section and except
as provided in division (L)(3) of this section, an enpl oyee
assi stance professional, concerning a conmunication nmade to the
enpl oyee assi stance professional by a client in the enpl oyee
assi stance professional's official capacity as an enpl oyee

assi stance professional.

(2) Division (L)(1) of this section applies to an enpl oyee

assi stance professional who neets either or both of the foll ow ng
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requi renments

(a) Is certified by the enpl oyee assistance certification

conmmi ssion to engage in the enpl oyee assi stance profession

(b) Has education, training, and experience in all of the

foll ow ng:

(i) Providing workpl ace-based servi ces designed to address

enpl oyer and enpl oyee productivity issues;

(ii) Providing assistance to enpl oyees and enpl oyees'
dependents in identifying and finding the neans to resolve
personal problens that affect the enpl oyees or the enpl oyees

per f or mance;

(iii) ldentifying and resolving productivity problens
associ ated with an enpl oyee's concerns about any of the follow ng
matters: health, marriage, famly, finances, substance abuse or

ot her addiction, workplace, |law, and enpotional issues;
(iv) Selecting and eval uating avail able conmunity resources;
(v) Making appropriate referrals;
(vi) Local and national enployee assistance agreenents;
(vii) Cient confidentiality.

(3) Division (L)(1) of this section does not apply to any of

the foll ow ng:

(a) Acrimnal action or proceeding involving an of fense
under sections 2903.01 to 2903. 06 of the Revised Code if the
enpl oyee assi stance professional's disclosure or testinony rel ates

directly to the facts or inmedi ate circunstances of the offense;

(b) A conmmunication made by a client to an enpl oyee
assi stance professional that reveals the contenpl ation or

conm ssion of a crine or serious, harnful act;

(c) A conmunication that is nade by a client who is an
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unermanci pated mnor or an adult adjudicated to be inconpetent and

i ndicates that the client was the victimof a crine or abuse;

(d) Acivil proceeding to determ ne an individual's nmenta
conmpetency or a crinminal action in which a plea of not guilty by

reason of insanity is entered;

(e) Acivil or crimnal malpractice action brought agai nst

the enpl oyee assi stance prof essi onal

(f) When the enpl oyee assi stance professional has the express
consent of the client or, if the client is deceased or disabl ed,

the client's |l egal representative;

(g) Wien the testinonial privilege otherw se provided by

division (L)(1) of this section is abrogated under |aw.

(M (1) Except as provided in division (M(2) of this section

and subject to division (M(3) of this section, a representative

of an enpl oyee organization, in any civil, crimnal, or

adm ni stative action or proceedi ng, concerning a conmuni cation

bet ween the representative and a bargai ning unit nenber nade while

the representative was acting in a representative capacity on

behal f of the enpl oyee organi zation.

(2) The testinonial privilege established under division

(M (1) of this section does not apply. and a representative of an

enpl oyee organi zation may testify, under any of the foll ow ng

Ci rcunst ances:

(a) If and to the extent the testinpbny appears necessary to

prevent the comm ssion of a crinme that is likely to create a

clear, immnent risk of serious physical harmto or death of

anot her person;

(b) In acivil or crinminal action against the representative

in the representative's personal or representative capacity,

agai nst the enpl oyee organi zation or an affiliate of the enpl oyee
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organi zati on, or against any representative of the enpl oyee

organi zation in the representative's representative capacity:

(c) If required to do so by court order;

(d) Wth the express consent of the bargaining unit nenber.,

the quardi an or other |l egal representative of the bargaining unit

nenber, or if the bargaining unit nenber is deceased, the spouse,

executor, or administrator of the bargai ning unit nenber.

(3) If there is a conflict between division (M(1) or (2) of

this section and any federal or state |labor law with regard to a

specific situation, the provisions of the federal or state | abor

| aw shall control

(4) As used in division (M of this section. "enployee

organi zati on" neans any | abor union or bona fide organization in

whi ch enpl oyees participate and that exists for the purpose, in

whole or in part, of dealing with enpl overs concerning grievances,

| abor di sputes, wages, hours, terns, and other conditions of

enpl oynment .

Section 2. That existing section 2317.02 of the Revised Code

i s hereby repeal ed.
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