As Passed by the Senate

128th General Assembly
Regular Session S. B. No. 73
2009-2010

Senators Niehaus, Wilson

Cosponsors: Senators Carey, Seitz, Patton, Cafaro, Schuler, Schaffer,

Gibbs, Stewart, Buehrer, Faber, Harris, Hughes

A BILL

To anend sections 1513.01, 1513.07, 1513.08, 1513.18,
and 5749.02 of the Revised Code to revise the | aws
governing coal mning with regard to the
i nposition of a portion of the severance tax on
coal and performance security and reclamation, and

to declare an energency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1513.01, 1513.07, 1513.08, 1513.18,
and 5749. 02 of the Revised Code be anended to read as foll ows:

Sec. 1513.01. As used in this chapter:

(A) "Approximate original contour" means that surface
configuration achi eved by backfilling and grading of a mined area
so that the reclained area, including any terracing or access
roads, closely resenbles the general surface configuration of the
and prior to mning and blends into and conpl ements the drai nage
pattern of the surrounding terrain, with all highwalls and spoi
piles elimnated; water inpoundnents may be permtted where the
chi ef of the division of nineral resources managenent deternines

that they are in conpliance with division (A)(8) of section
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1513. 16 of the Revi sed Code.

(B) "Coal mning and recl amati on operations" neans coal
nm ning operations and all activities necessary and incident to the

recl amati on of such operations.
(C) "Degrees" neans inclination fromthe horizontal

(D) "Deposition of sedinent" nmeans placing or causing to be
pl aced in any waters of the state, in stream beds on or off the
| and described in an application for a coal mning pernit, or upon
other lands any organic or inorganic matter that settles or is
capabl e of settling to the bottomof the waters and onto the beds

or | ands.

(E) "Inm nent danger to the health and safety of the public"
means the existence of any condition or practice or violation of a
pernmit or other requirenent of this chapter or rule adopted
thereunder in a coal mning and recl amati on operation, which
condition, practice, or violation could reasonably be expected to
cause substantial physical harmto persons outside the permit area
before the condition, practice, or violation can be abated. A
reasonabl e expectation of death or serious injury before abatenent
exists if a rational person subjected to the sanme conditions or
practices giving rise to the peril would not expose oneself to the

danger during the tinme necessary for abatenent.

(F) "Lands eligible for remning" nmeans those | ands that
ot herwi se woul d be eligible for expenditures under division (C (1)
of section 1513. 37 of the Revised Code.

(G "Muntain top renoval" neans a coal nining operation that
will renpve an entire coal seam or seans running through the upper
fraction of a mountain, ridge, or hill by renmpoving all of the
overburden and creating a | evel plateau with no highwalls
renmai ning instead of restoring to approximate origi nal contour,

and i s capabl e of supporting postm ning uses in accordance with
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the requirenents established by the chief.
(H) "Operation" or "coal nining operation" neans:

(1) Activities conducted on the surface of lands in
connection with a coal mne, the renoval of coal from coal refuse
piles, and surface inpacts incident to an underground coal m ne.
Such activities include excavation for the purpose of obtaining
coal, including such common net hods as contour, strip, auger,
nount ai ntop renoval, box cut, open pit, and area mning; the use
of explosives and blasting; in situ distillation or retorting;
| eaching or other chenical or physical processing; and the
cl eaning, concentrating, or other processing or preparation of
coal. Such activities also include the |oading of coal at or near
the mne site. Such activities do not include any of the

foll ow ng:

(a) The extraction of coal incidental to the extraction of
other mnerals if the weight of coal extracted is |ess than

one-sixth the total weight of minerals renmoved, including coal

(b) The extraction of coal as an incidental part of federal,
state, or local highway or other governnent-financed construction

when approved by the chief;

(c) Coal exploration subject to section 1513.072 of the
Revi sed Code.

(2) The areas upon which such activities occur or where such
activities disturb the natural |and surface. Such areas include
any adjacent |land the use of which is incidental to any such
activities, all lands affected by the construction of new roads or
the inprovenent or use of existing roads to gain access to the
site of such activities, and for hauling, and excavati on,
wor ki ngs, i nmpoundnents, dams, ventilation shafts, entryways,
ref use banks, dunps, stockpiles, overburden piles, spoil banks,

cul m banks, hol es or depressions, repair areas, storage areas,
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processi ng areas, shipping areas, and other areas upon which are
sited structures, facilities, or other property or materials on
the surface, resulting fromor incident to such activities.
Separation by a stream roadway, or utility easenent does not
preclude two or nore contiguous tracts of |and from being

consi dered conti guous.

(1) "Operator" nmeans any person conducting a coal m ning

operati on.

(J) "Overburden" neans all of the earth and other materials,
except topsoil, covering a natural deposit of coal, and al so neans
such earth and other materials after renoval fromtheir natura

state in the process of coal mning.

(K) "Permt" nmeans a permt to conduct coal mning and
recl amati on operations issued by the chief pursuant to section
1513. 07 or 1513.074 of the Revised Code.

(L) "Permit area" nmeans the area of land to be affected
i ndi cated on the approved map submitted by the operator with the
application required by section 1513.07 or 1513.074 of the Revised
Code.

(M "Person" has the sane nmeaning as in section 1.59 of the
Revi sed Code and al so i ncludes any political subdivision,

instrunentality, or agency of this state or the United States.

(N) "Pollution" nmeans pl aci ng any sedi nents, solids, or
wat er borne nining-rel ated wastes, including, but not limted to,
acids, netallic cations, or their salts, in excess of anmounts
prescribed by the chief into any waters of the state or affecting
the properties of any waters of the state in a manner that renders
those waters harnful or inimcal to the public health, or to
animal or aquatic life, or to the use of the waters for donestic

wat er supply, industrial or agricultural purposes, or recreation.

(O "Prinme farm and" has the sane nmeaning as that previously
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prescribed by the secretary of the United States departnent of
agriculture as published in the federal register on August 23,
1977, or subsequent revisions thereof, on the basis of such
factors as noisture availability, tenperature regine, chemical

bal ance, perneability, surface |ayer conposition, susceptibility
to flooding, and erosion characteristics and that historically has
been used for intensive agricultural purposes, and as published in

the rul es adopted pursuant to this chapter.

(P) "Reclamation" means backfilling, grading, resoiling,
pl anting, and other work that has the effect of restoring an area
of land affected by coal nining so that it may be used for forest
growt h, grazing, agricultural, recreational, and wldlife purpose,
or sone ot her useful purpose of equal or greater val ue than

exi sted prior to any mining.
(Q "Spoil bank" neans a deposit of renoved overburden.

(R) "Steep slope" nmeans any sl ope above twenty degrees or
such | esser slope as may be defined by the chief after considering

soil, climate, and other characteristics of a region.

(S) "Strip mning" nmeans those coal nining and recl amation
operations incident to the extraction of coal fromthe earth by
removing the naterials over a coal seam before recovering the
coal, by auger coal mning, or by recovery of coal froma deposit

that is not inits original geologic |ocation.

(T) "Unwarranted failure to conply" neans the failure of a
permttee to prevent the occurrence of any violation of any
requi rement of this chapter due to indifference, |ack of
diligence, or lack of reasonable care, or the failure to abate any
violation of the permit or this chapter due to indifference, |ack

of diligence, or lack of reasonable care.

(U "Waters of the state" neans all streans, |akes, ponds,

mar shes, wat ercourses, waterways, wells, springs, irrigation
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systens, drai nage systens, and ot her bodies or accumul ati ons of
wat er, surface or underground, natural or artificial, regardless
of the depth of the strata in which underground water is | ocated,
that are situated wholly or partly within, or border upon, this

state, or are within its jurisdiction

(V) "Public roadway" neans a road that is all of the

foll ow ng:

(1) Designated as a public road in the jurisdiction within

which it is |ocated;

(2) Constructed in a nanner consistent with other public

roads within the jurisdiction within which it is |ocated,
(3) Regularly maintained with public funds;

(4) Subject to and avail able for substantial use by the

publ i c.

(W "Performance security" neans a formof financia
assurance, including, without linmtation, a surety bond issued by
a surety licensed to do business in this state; an—-annuity cash
a negotiable certificate of deposit; an irrevocable letter of
credit that automatically renews; a negotiable bond of the United
States, this state, or a nunicipal corporation in this state; a
trust fund of which the state is nared—a——conditional the primry

beneficiary; or other formof financial guarantee or financial

assurance that is acceptable to the chief.

Sec. 1513.07. (A)(1) No operator shall conduct a coal mning
operation without a pernmit for the operation issued by the chief

of the division of mineral resources nanagenent.

(2) Al permts issued pursuant to this chapter shall be
issued for a termnot to exceed five years, except that, if the
applicant denonstrates that a specified |onger termis reasonably

needed to allow the applicant to obtain necessary financing for
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equi prmrent and the opening of the operation and if the application
is full and conplete for the specified | onger term the chief may
grant a pernmit for the longer term A successor in interest to a
permittee who applies for a new permit within thirty days after
succeeding to the interest and who is able to obtain the
performance security of the original pernittee may continue coa

m ni ng and reclamati on operations according to the approved m ni ng
and reclamation plan of the original pernittee until the

successor's application is granted or deni ed.

(3) Apernit shall ternminate if the pernmittee has not
commrenced the coal mning operations covered by the permt within
three years after the issuance of the pernmit, except that the
chief may grant reasonable extensions of the tinme upon a show ng
that the extensions are necessary by reason of litigation
precl udi ng the conmencenent or threatening substantial econonic
loss to the pernmittee or by reason of conditions beyond the
control and without the fault or negligence of the permttee, and
except that with respect to coal to be mned for use in a
synthetic fuel facility or specified major electric generating
facility, the permttee shall be deened to have commenced coal
m ni ng operations at the time construction of the synthetic fue

or generating facility is initiated.

(4)(a) Any permt issued pursuant to this chapter shall carry
with it the right of successive renewal upon expiration with
respect to areas within the boundaries of the permt. The hol ders
of the pernit may apply for renewal and the renewal shall be
i ssued unl ess the chief determnes by witten findings, subsequent
to fulfillment of the public notice requirements of this section
and section 1513.071 of the Revised Code through denonstrations by
opponents of renewal or otherw se, that one or nore of the

foll owi ng circunstances exists:

(i) The terns and conditions of the existing permt are not
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bei ng satisfactorily net.

(ii) The present coal mning and reclamati on operation is not
in conpliance with the environmental protection standards of this

chapt er.

(iii) The renewal requested substantially jeopardizes the

operator's continuing responsibilities on existing permt areas.

(iv) The applicant has not provi ded evidence that the
performance security in effect for the operation will continue in

effect for any renewal requested in the application.

(v) Any additional, revised, or updated information required
by the chief has not been provided. Prior to the approval of any
renewal of a permit, the chief shall provide notice to the

appropriate public authorities as prescribed by rule of the chief.

(b) I'f an application for renewal of a valid pernmt includes
a proposal to extend the mning operation beyond the boundaries
authorized in the existing pernmit, the portion of the application
for renewal of a valid pernit that addresses any new | and areas
shall be subject to the full standards applicable to new

applications under this chapter.

(c) Apernmt renewal shall be for a termnot to exceed the
period of the original permt established by this chapter.
Application for permit renewal shall be made at | east one hundred

twenty days prior to the expiration of the valid permt.

(5) A pernmit issued pursuant to this chapter does not
elimnate the requirenments for obtaining a permit to install or
nodi fy a di sposal systemor any part thereof or to discharge
sewage, industrial waste, or other wastes into the waters of the

state in accordance with Chapter 6111. of the Revised Code.

(B)(1) The permt application shall be submtted in a manner

satisfactory to the chief and shall contain, anpong ot her things,
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all of the foll ow ng:
(a) The nanes and addresses of all of the follow ng:
(i) The permt applicant;

(ii) Every legal owner of record of the property, surface and

m neral, to be m ned;

(iii) The holders of record of any |easehold interest in the
property;

(iv) Any purchaser of record of the property under a rea

estate contract;
(v) The operator if different fromthe applicant;

(vi) I'f any of these are business entities other than a
single proprietor, the names and addresses of the principals,

officers, and statutory agent for service of process.

(b) The names and addresses of the owners of record of all
surface and subsurface areas adjacent to any part of the permt

ar ea;

(c) A statenment of any current or previous coal mning
permits in the United States held by the applicant, the permt

identification, and any pendi ng applications;

(d) If the applicant is a partnership, corporation,
associ ation, or other business entity, the follow ng where
appl i cabl e: the nanes and addresses of every officer, partner
director, or person performng a function sinilar to a director,
of the applicant, the name and address of any person owni ng, of
record, ten per cent or nore of any class of voting stock of the
applicant, a list of all names under which the applicant, partner,
or principal sharehol der previously operated a coal m ning
operation within the United States within the five-year period
precedi ng the date of subm ssion of the application, and a |ist of

the person or persons primarily responsible for ensuring that the
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applicant conplies with the requirenents of this chapter and rul es
adopt ed pursuant thereto while mining and reclaimng under the

permt;

(e) A statenment of whether the applicant, any subsidiary,
affiliate, or persons controlled by or under common control with
the applicant, any partner if the applicant is a partnership, any
of ficer, principal shareholder, or director if the applicant is a
corporation, or any other person who has a right to control or in
fact controls the managenent of the applicant or the selection of

of ficers, directors, or managers of the applicant:

(i) Has ever held a federal or state coal mning permt that
in the five-year period prior to the date of subm ssion of the
application has been suspended or revoked or has had a coal m ning
bond, performance security, or simlar security deposited in lieu
of bond forfeited and, if so, a brief explanation of the facts

i nvol ved;

(ii) Has been an officer, partner, director, principa
shar ehol der, or person having the right to control or has in fact
controll ed the managenent of or the selection of officers,
directors, or managers of a business entity that has had a coa
mning or surface mning pernmt that in the five-year period prior
to the date of submission of the application has been suspended or
revoked or has had a coal mining or surface m ning bond,
performance security, or simlar security deposited in |ieu of
bond forfeited and, if so, a brief explanation of the facts

i nvol ved.

(f) A copy of the applicant's advertisenent to be published
in a newspaper of general circulation in the locality of the
proposed site at | east once a week for four successive weeks,
whi ch shall include the ownership of the proposed nmine, a
description of the exact |ocation and boundaries of the proposed

site sufficient to nake the proposed operation readily
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identifiable by local residents, and the |ocation where the

application is available for public inspection;

(g) A description of the type and nethod of coal nining
operation that exists or is proposed, the engi neering techniques

proposed or used, and the equi prent used or proposed to be used;

(h) The anticipated or actual starting and term nation dates
of each phase of the mining operation and nunber of acres of |and

to be affected;

(i) An accurate map or plan, to an appropriate scale, clearly
showing the land to be affected and the | and upon which the
applicant has the legal right to enter and commence coal nining
operations, copies of those docunments upon which is based the
applicant's legal right to enter and comrence coal m ning
operations, and a statenment whether that right is the subject of
pending litigation. This chapter does not authorize the chief to

adj udi cate property title disputes.

(j) The nane of the watershed and | ocation of the surface
streamor tributary into which drainage fromthe operation will be

di schar ged;

(k) A determination of the probable hydrol ogi c consequences
of the mning and recl anati on operations, both on and off the mne
site, with respect to the hydrol ogic regine, providing infornmation
on the quantity and quality of water in surface and ground water
systens including the dissolved and suspended solids under
seasonal flow conditions and the collection of sufficient data for
the mne site and surrounding areas so that an assessnent can be
made by the chief of the probable cunul ative inpacts of all
anticipated mning in the area upon the hydrol ogy of the area and
particularly upon water availability, but this determ nation shall
not be required until hydrologic informati on of the general area

prior to mining is nade avail able froman appropriate federal or
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state agency; however, the permt shall not be approved until the

information is available and is incorporated into the application;

(1) When requested by the chief, the clinmatol ogical factors
that are peculiar to the locality of the land to be affected,
i ncludi ng the average seasonal precipitation, the average
direction and velocity of prevailing winds, and the seasonal

tenperat ure ranges;

(m Accurate maps prepared by or under the direction of and
certified by a qualified registered professional engineer,
regi stered surveyor, or licensed | andscape architect to an
appropriate scale clearly showing all types of information set
forth on topographical maps of the United States geol ogi cal survey
of a scale of not nore than four hundred feet to the inch
including all artificial features and significant known
archeol ogi cal sites. The map, anong ot her things specified by the
chief, shall show all boundaries of the land to be affected, the
boundary lines and nanes of present owners of record of al
surface areas abutting the permit area, and the location of all

bui I dings within one thousand feet of the permt area.

(n)(i) Cross-section maps or plans of the land to be affected
i ncluding the actual area to be mned, prepared by or under the
direction of and certified by a qualified registered professional
engi neer or certified professional geologist with assistance from
experts in related fields such as hydrol ogy, hydrogeol ogy,
geol ogy, and | andscape architecture, show ng pertinent elevations
and | ocations of test borings or core sanplings and depicting the
follow ng information: the nature and depth of the various strata
of overburden; the nature and thickness of any coal or rider seam
above the coal seamto be mned; the nature of the stratum
i medi ately beneath the coal seamto be mned; all nineral crop
lines and the strike and dip of the coal to be nined within the

area to be affected; existing or previous coal mining limts; the
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| ocation and extent of known workings of any underground nines,

i ncluding m ne openings to the surface; the |location of spoil,
waste, or refuse areas and topsoil preservation areas; the

| ocation of all inpoundnents for waste or erosion control; any
settling or water treatment facility; constructed or natural

drai nways and the |l ocation of any di scharges to any surface body
of water on the land to be affected or adjacent thereto; profiles
at appropriate cross sections of the anticipated final surface
configuration that will be achieved pursuant to the operator's
proposed reclamation plan; the |location of subsurface water, if
encountered; the location and quality of aquifers; and the
estimated el evation of the water table. Registered surveyors shal
be allowed to performall plans, maps, and certifications under
this chapter as they are authorized under Chapter 4733. of the
Revi sed Code.

(ii) A statenent of the quality and | ocations of subsurface
wat er. The chief shall provide by rule the nunber of locations to
be sanpl ed, frequency of collection, and paraneters to be anal yzed

to obtain the statenment required.

(o) A statement of the results of test borings or core
sanplings fromthe permt area, including |logs of the drill holes,
the thickness of the coal seam found, an analysis of the chenica
properties of the coal, the sulfur content of any coal seam
chem cal analysis of potentially acid or toxic form ng sections of
t he overburden, and chemi cal analysis of the stratum|lying
i mredi ately underneath the coal to be mined, except that this
di vi sion may be waived by the chief with respect to the specific
application by a witten determnation that its requirenments are
unnecessary. If the test borings or core sanplings fromthe permt
area indicate the existence of potentially acid formng or toxic
form ng quantities of sulfur in the coal or overburden to be

di sturbed by mining, the application also shall include a
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statenent of the acid generating potential and the acid
neutralizing potential of the rock strata to be disturbed as
cal cul ated in accordance with the cal cul ati on net hod established
under section 1513.075 of the Revised Code or with another

cal cul ati on net hod.

(p) For those lands in the permt application that a
reconnai ssance i nspection suggests nmay be prinme farnm ands, a soi
survey shall be nade or obtained according to standards
established by the secretary of the United States departnent of
agriculture in order to confirmthe exact |ocation of the prine

farm ands, if any;

(gq) Acertificate issued by an insurance conpany authori zed
to do business in this state certifying that the applicant has a
public liability insurance policy in force for the coal m ning and
recl amati on operations for which the permt is sought or evidence
that the applicant has satisfied other state self-insurance
requi rements. The policy shall provide for personal injury and
property damage protection in an anpbunt adequate to conpensate any
persons danmaged as a result of coal nining and reclamation
operations, including the use of explosives, and entitled to
conpensati on under the applicable provisions of state |aw. The
policy shall be maintained in effect during the termof the permt
or any renewal, including the length of all reclamation
operations. The insurance conpany shall give pronpt notice to the
permittee and the chief if the public liability insurance policy
| apses for any reason including the nonpaynent of insurance
prem uns. Upon the | apse of the policy, the chief may suspend the
pernmit and all other outstanding permts until proper insurance

coverage i s obtained.
(r) The busi ness tel ephone nunber of the applicant;

(s) If the applicant seeks an authorization under division

(E)(7) of this section to conduct coal mning and recl amation
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operations on areas to be covered by the pernit that were affected
by coal m ning operations before August 3, 1977, that have
resulted in continuing water pollution fromor on the previously
nm ned areas, such additional infornmation pertaining to those
previously mnmined areas as may be required by the chief, including,
wi thout limtation, maps, plans, cross sections, data necessary to
determ ne existing water quality fromor on those areas with
respect to pH, iron, and nanganese, and a pollution abatenent plan
that may inprove water quality fromor on those areas with respect

to pH, iron, and nmanganese.

(2) Information pertaining to coal seans, test borings, core
sanplings, or soil sanples as required by this section shall be
made avail able by the chief to any person with an interest that is
or may be adversely affected, except that information that
pertains only to the analysis of the chenical and physical
properties of the coal, excluding information regarding mneral or
el enmental content that is potentially toxic in the environnent,

shall be kept confidential and not nmade a matter of public record.

(3)(a) If the chief finds that the probable total annua
production at all |ocations of any operator will not exceed three
hundred t housand tons, the follow ng activities, upon the witten
request of the operator in connection with a permt application,
shall be performed by a qualified public or private |aboratory or
anot her public or private qualified entity designhated by the
chief, and the cost of the activities shall be assumed by the
chief, provided that sufficient noneys for such assistance are

avai | abl e:

(i) The determ nation of probable hydrol ogi c conseqguences

requi red under division (B)(1)(k) of this section;

(ii) The devel opnent of cross-section nmaps and pl ans required

under division (B)(1)(n)(i) of this section
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(iii) The geologic drilling and statement of results of test
borings and core sanplings required under division (B)(1)(o) of

this section;

(iv) The collection of archaeol ogi cal information required
under division (B)(1)(m of this section and any ot her
archaeol ogi cal and historical information required by the chief,

and the preparation of plans necessitated thereby;

(v) Pre-blast surveys required under division (E) of section
1513. 161 of the Revi sed Code;

(vi) The collection of site-specific resource information and
producti on of protection and enhancenent plans for fish and
wildlife habitats and ot her environnmental values required by the

chief under this chapter.

(b) A coal operator that has received assi stance under
division (B)(3)(a) of this section shall reinburse the chief for
the cost of the services rendered if the chief finds that the
operator's actual and attributed annual production of coal for al
| ocations exceeds three hundred thousand tons during the twelve
nont hs i mredi ately followi ng the date on which the operator was

i ssued a coal mning and reclamation permt.

(4) Each applicant for a permt shall submt to the chief as
part of the permt application a reclanmation plan that neets the

requirements of this chapter.

(5) Each applicant for a coal mining and recl amati on permt
shall file a copy of the application for a pernmit, excluding that
informati on pertaining to the coal seamitself, for public
i nspection with the county recorder or an appropriate public
of fice approved by the chief in the county where the mning is

proposed to occur.

(6) Each applicant for a coal mining and recl amati on permt

shall submit to the chief as part of the permit application a
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bl asting plan that describes the procedures and standards by which
the operator will conmply with section 1513. 161 of the Revised
Code.

(C) Each reclamation plan submtted as part of a permit
application shall include, in the detail necessary to denonstrate
that reclamation required by this chapter can be acconplished and

in the detail necessary for the chief to determ ne the estimated

cost of reclamation if the reclamation has to be perforned by the

di vision of nmineral resources nmanagenent in the event of

forfeiture of the performance security by the applicant, a

st at enent of:

(1) The identification of the | ands subject to coal mning
operations over the estimated life of those operations and the
si ze, sequence, and timng of the subareas for which it is

anticipated that individual permits for mining will be sought;

(2) The condition of the land to be covered by the permt

prior to any nmining, including all of the foll ow ng:

(a) The uses existing at the tine of the application and, if
the land has a history of previous mining, the uses that preceded

any mning;

(b) The capability of the land prior to any mning to support
a variety of uses, giving consideration to soil and foundation
characteristics, topography, and vegetative cover and, if
applicable, a soil survey prepared pursuant to division (B)(1)(p)

of this section;

(c) The productivity of the land prior to mining, including
appropriate classification as prine farm ands as well as the
average yield of food, fiber, forage, or wood products obtained

fromthe | and under high | evels of nanagenent.

(3) The use that is proposed to be made of the | and foll ow ng

reclamation, including information regarding the utility and
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capacity of the reclained land to support a variety of alternative
uses, the relationship of the proposed use to existing | and use
policies and plans, and the conments of any owner of the |and and
state and | ocal governnents or agencies thereof that would have to
initiate, inplenment, approve, or authorize the proposed use of the

I and follow ng reclamation

(4) A detailed description of how the proposed postm ning
|l and use is to be achieved and the necessary support activities

that may be needed to achieve the proposed | and use;

(5) The engi neering techniques proposed to be used in mning
and reclamati on and a description of the major equipnent; a plan
for the control of surface water drainage and of water
accumul ation; a plan, where appropriate, for backfilling, soi
stabilization, and conpacting, grading, and appropriate
revegetation; a plan for soil reconstruction, replacenent, and
stabilization, pursuant to the perfornmance standards in section
1513. 16 of the Revised Code, for those food, forage, and forest
lands identified in that section; and an—estimate of the cost per
acre—of the reclanation—inecluding a statenent as to how the

permittee plans to conply with each of the requirenents set out in
section 1513.16 of the Revi sed Code;

(6) A description of the neans by which the utilization and
conservation of the solid fuel resource being recovered will be
maxi nm zed so that reaffecting the land in the future can be
ninimzed;

(7) A detailed estinmated tinetable for the acconplishnment of

each major step in the reclamation plan

(8) A description of the degree to which the coal mning and
recl amati on operations are consistent with surface owner plans and

applicable state and | ocal |and use plans and prograns;

(9) The steps to be taken to conply with applicable air and
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water quality |laws and regul ati ons and any applicable health and

saf ety standards;

(10) A description of the degree to which the reclamation
plan is consistent with |ocal physical, environnmental, and

cl i mat ol ogi cal conditi ons;

(11) A description of all lands, interests in |ands, or
options on such interests held by the applicant or pending bids on
interests in |lands by the applicant, which | ands are contiguous to

the area to be covered by the pernit;

(12) The results of test borings that the applicant has nade
at the area to be covered by the pernit, or other equivalent
information and data in a formsatisfactory to the chief,
including the | ocation of subsurface water, and an analysis of the
chem cal properties, including acid form ng properties of the
m neral and overburden; except that information that pertains only
to the analysis of the chenical and physical properties of the
coal, excluding information regarding nineral or elenental
contents that are potentially toxic in the environnent, shall be

kept confidential and not nade a matter of public record,

(13) A detailed description of the neasures to be taken
during the mning and reclamation process to ensure the protection

of all of the follow ng:

(a) The quality of surface and ground water systens, both on-
and off-site, fromadverse effects of the nining and recl amation

pr ocess;
(b) The rights of present users to such water

(c) The quantity of surface and ground water systens, both
on- and off-site, from adverse effects of the mning and
recl amati on process or, where such protection of quantity cannot

be assured, provision of alternative sources of water.
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(14) Any other requirenents the chief prescribes by rule.

(D (1) Any information required by division (C of this
section that is not on public file pursuant to this chapter shal

be held in confidence by the chief.

(2) Wth regard to requests for an exenption fromthe
requirements of this chapter for coal extraction incidental to the
extraction of other mnerals, as described in division (H (1) (a)
of section 1513.01 of the Revised Code, confidential information
includes and is limted to informati on concerning trade secrets or
privileged commercial or financial information relating to the
conmpetitive rights of the persons intending to conduct the

extraction of mnerals.

(E) (1) Upon the basis of a conplete mning application and
reclamation plan or a revision or renewal thereof, as required by
this chapter, and information obtained as a result of public
notification and public hearing, if any, as provided by section
1513. 071 of the Revised Code, the chief shall grant, require
nodi fication of, or deny the application for a pernmit and notify
the applicant in witing in accordance with division (1)(3) of
this section. An application is deened to be conplete as submtted
to the chief unless the chief, within fourteen days of the
subni ssion, identifies deficiencies in the application in witing
and subsequently submits a copy of a witten list of deficiencies

to the applicant.

A decision of the chief denying a pernit shall state in

witing the specific reasons for the denial.

The applicant for a permt or revision of a permt has the
burden of establishing that the application is in conpliance with
all the requirenments of this chapter. Wthin ten days after the
granting of a pernit, the chief shall notify the boards of

townshi p trustees and county conmm ssioners, the mayor, and the
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| egi slative authority in the township, county, and nunici pal
corporation in which the area of land to be affected is |ocated
that a permit has been issued and shall describe the |ocation of
the and. However, failure of the chief to notify the |ocal

officials shall not affect the status of the permt.

(2) No permt application or application for revision of an
existing permt shall be approved unless the application
affirmatively denonstrates and the chief finds in witing on the
basis of the information set forth in the application or from
i nformati on ot herwi se avail abl e, which shall be docunmented in the
approval and rmade available to the applicant, all of the

fol |l ow ng:

(a) The application is accurate and conplete and all the

requirements of this chapter have been conplied wth.

(b) The applicant has denonstrated that the reclamation
required by this chapter can be acconplished under the reclamation

pl an contained in the application.

(c) (i) Assessnment of the probable cunul ative inpact of all
anticipated mning in the general and adjacent area on the
hydr ol ogi ¢ bal ance specified in division (B)(1)(k) of this section
has been made by the chief, and the proposed operation has been
desi gned to prevent material danage to hydrol ogi ¢ bal ance outside

the pernmit area.

(ii) There shall be an ongoi ng process conducted by the chief
in cooperation with other state and federal agencies to review all
assessments of probable cumul ative inpact of coal mining in |ight
of post-nining data and any ot her hydrologic information as it
becones available to determne if the assessnents were realistic.
The chief shall take appropriate action as indicated in the review

process.

(d) The area proposed to be mined is not included within an
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area designated unsuitable for coal mning pursuant to section
1513. 073 of the Revised Code or is not within an area under study
for such designation in an adm nistrative proceedi ng comrenced
pursuant to division (A)(3)(c) or (B) of section 1513.073 of the
Revi sed Code unless in an area as to which an adm nistrative
proceedi ng has conmmenced pursuant to division (A)(3)(c) or (B) of
section 1513.073 of the Revised Code, the operator making the
permit application denonstrates that, prior to January 1, 1977
the operator nade substantial |egal and financial commitnents in

relation to the operation for which a pernit is sought.

(e) In cases where the private mneral estate has been
severed fromthe private surface estate, the applicant has

submtted to the chief one of the follow ng:

(i) The written consent of the surface owner to the

extraction of coal by strip mning nethods;

(ii) A conveyance that expressly grants or reserves the right

to extract the coal by strip mining nmethods;

(iii) If the conveyance does not expressly grant the right to
extract coal by strip mning nethods, the surface-subsurface | ega
relationship shall be determ ned under the |aw of this state. This
chapt er does not authorize the chief to adjudicate property rights

di sput es.

(3)(a) The applicant shall file with the pernit application a
schedule listing all notices of violations of any law, rule, or
regul ation of the United States or of any departnent or agency
thereof or of any state pertaining to air or water environnental
protection incurred by the applicant in connection with any coal
m ni ng operation during the three-year period prior to the date of
application. The schedule also shall indicate the final resolution
of such a notice of violation. Upon receipt of an application, the

chi ef shall provide a schedule listing all notices of violations

Page 22

640
641
642
643
644
645
646
647
648
649

650
651
652

653
654

655
656

657
658
659
660
661

662
663
664
665
666
667
668
669
670



S.B. No. 73
As Passed by the Senate

of this chapter pertaining to air or water environnental
protection incurred by the applicant during the three-year period
prior to receipt of the application and the final resolution of
all such notices of violation. The chief shall provide this
schedule to the applicant for filing by the applicant with the
application filed for public review, as required by division
(B)(5) of this section. Wien the schedul e or other information
avail able to the chief indicates that any coal mnining operation
owned or controlled by the applicant is currently in violation of
such | aws, the pernit shall not be issued until the applicant
subnits proof that the violation has been corrected or is in the
process of being corrected to the satisfaction of the regul atory
authority, department, or agency that has jurisdiction over the
violation and that any civil penalties owed to the state for a
violation and not the subject of an appeal have been paid. No
permt shall be issued to an applicant after a finding by the
chief that the applicant or the operator specified in the
application controls or has controlled mning operations with a
denonstrated pattern of willful violations of this chapter of a
nature and duration to result in irreparable damage to the
environment as to indicate an intent not to conply with or a

di sregard of this chapter

(b) For the purposes of division (E)(3)(a) of this section,
any violation resulting froman unanticipated event or condition
at a surface coal mning operation on |lands eligible for remning
under a permt held by the person submitting an application for a
coal mining permt under this section shall not prevent issuance
of that permit. As used in this division, "unanticipated event or
condition" neans an event or condition encountered in a rem ning
operation that was not contenplated by the applicable surface coa

nm ning and reclamation permt.

(4)(a) In addition to finding the application in conpliance
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with division (E)(2) of this section, if the area proposed to be
nm ned contains prinme farm and as determ ned pursuant to division
(B)(1)(p) of this section, the chief, after consultation with the
secretary of the United States departnent of agriculture and
pursuant to regul ations issued by the secretary of the interior
with the concurrence of the secretary of agriculture, may grant a
pernmit to mine on prine farmand if the chief finds in witing
that the operator has the technol ogical capability to restore the
mned area, within a reasonable tine, to equival ent or higher

| evel s of yield as nonnmined prime farm and in the surroundi ng area
under equival ent | evels of nanagenent and can neet the soi

reconstructi on standards in section 1513.16 of the Revi sed Code.

(b) Division (E)(4)(a) of this section does not apply to a
permt issued prior to August 3, 1977, or revisions or renewal s

t her eof .

(5) The chief shall issue an order denying a permt after
finding that the applicant has misrepresented or onmitted any

material fact in the application for the permt.

(6) The chief may issue an order denying a permt after
finding that the applicant, any partner, if the applicant is a
partnership, any officer, principal shareholder, or director, if
the applicant is a corporation, or any other person who has a
right to control or in fact controls the managenent of the
applicant or the selection of officers, directors, or nmanagers of
the applicant has been a sole proprietor or partner, officer,

di rector, principal sharehol der, or person having the right to
control or has in fact controlled the managenent of or the

sel ection of officers, directors, or managers of a business entity
that ever has had a coal mining license or permt issued by this
or any other state or the United States suspended or revoked, ever
has forfeited a coal or surface nining bond, perfornance security,

or simlar security deposited in lieu of bond in this or any other
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state or with the United States, or ever has substantially or

materially failed to conply with this chapter

(7) When issuing a permt under this section, the chief my
aut hori ze an applicant to conduct coal mning and reclanation
operations on areas to be covered by the pernit that were affected
by coal m ning operations before August 3, 1977, that have
resulted in continuing water pollution fromor on the previously
m ned areas for the purpose of potentially reducing the pollution
| oadi ngs of pH, iron, and manganese from di scharges fromor on the
previously mined areas. Followi ng the chief's authorization to
conduct such operations on those areas, the areas shall be
desi gnated as pol lution abatenment areas for the purposes of this

chapt er.

The chief shall not grant an authorization under division
(E)(7) of this section to conduct coal mining and reclanation
operations on any such previously nmined areas unless the applicant
denmonstrates to the chief's satisfaction that all of the follow ng

conditions are net:

(a) The applicant's pollution abatenment plan for nining and
reclaimng the previously m ned areas represents the best

avai | abl e technol ogy econonically achi evabl e.

(b) Inplenentation of the plan will potentially reduce
pol I utant | oadi ngs of pH, iron, and nanganese resulting from
di scharges of surface waters or ground water fromor on the

previously mned areas within the permt area.

(c) Inplementation of the plan will not cause any additi onal
degradation of surface water quality off the permt area with

respect to pH, iron, and nmanganese.

(d) Inplenmentation of the plan will not cause any additiona

degradati on of ground water.

(e) The plan neets the requiremnments governing mning and
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reclamati on of such previously mned pollution abatenent areas
established by the chief in rules adopted under section 1513.02 of
t he Revi sed Code.

(f) Neither the applicant; any partner, if the applicant is a
partnership; any officer, principal shareholder, or director, if
the applicant is a corporation; any other person who has a right
to control or in fact controls the nanagenent of the applicant or
the selection of officers, directors, or managers of the
applicant; nor any contractor or subcontractor of the applicant,

has any of the follow ng:

(i) Responsibility or liability under this chapter or rules
adopted under it as an operator for treating the discharges of
wat er pollutants fromor on the previously nmined areas for which

the authorization is sought;

(ii) Any responsibility or liability under this chapter or
rul es adopted under it for reclaimng the previously nmned areas

for which the authorization is sought;

(iii) During the eighteen nonths prior to submitting the
permit application requesting an authorization under division
(E)(7) of this section, had a coal mning and reclamati on permt
suspended or revoked under division (D)(3) of section 1513.02 of
the Revised Code for violating this chapter or Chapter 6111. of
the Revised Code or rul es adopted under themw th respect to water
quality, effluent limtations, or surface or ground water

noni t ori ng;

(iv) Ever forfeited a coal or surface mning bond,
per formance security, or simlar security deposited in lieu of a

bond in this or any other state or with the United States.

(8) In the case of the issuance of a permt that involves a
conflict of results between various nethods of calcul ating

potential acidity and neutralization potential for purposes of
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assessing the potential for acid mne drainage to occur at a nine
site, the permt shall include provisions for nonitoring and
record keeping to identify the creation of unanticipated acid
water at the nmine site. If the nonitoring detects the creation of
acid water at the site, the pernit shall inpose on the permttee
addi tional requirenments regarding mning practices and site
reclamation to prevent the discharge of acid mne drai nage from
the mine site. As used in division (E)(8) of this section,
"potential acidity" and "neutralization potential" have the sane

nmeani ngs as in section 1513.075 of the Revised Code.

(F)(1) During the termof the permt, the permttee may
submit an application for a revision of the permt, together with

a revised reclamation plan, to the chief.

(2) An application for a revision of a permt shall not be
approved unless the chief finds that reclanmation required by this
chapter can be acconplished under the revised reclamation plan
The revision shall be approved or disapproved within ninety days
after receipt of a conplete revision application. The chief shal
establish, by rule, criteria for determ ning the extent to which
all permt application information requirenents and procedures,

i ncl udi ng notice and hearings, shall apply to the revision
request, except that any revisions that propose significant
alterations in the reclamation plan, at a nininum shall be

subj ect to notice and hearing requirenents.

(3) Any extensions to the area covered by the pernit except
i nci dental boundary revisions shall be nmade by application for a

permt.

(G No transfer, assignnent, or sale of the rights granted
under a permt issued pursuant to this chapter shall be nade

wi thout the witten approval of the chief.

(H The chief, within a time limt prescribed in the chief's
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rul es, shall review outstanding permts and may require reasonabl e
revision or nodification of a permt. A revision or nodification
shall be based upon a witten finding and subject to notice and

hearing requirements established by rule of the chief.

(1)(1) If an informal conference has been held pursuant to
section 1513.071 of the Revised Code, the chief shall issue and
furnish the applicant for a permt, persons who participated in
the infornal conference, and persons who filed witten objections
pursuant to division (B) of section 1513.071 of the Revised Code,
with the witten finding of the chief granting or denying the
permit in whole or in part and stating the reasons therefor within
si xty days of the conference, provided that the chief shall conply
with the tine frames established in division (1)(3) of this

secti on.

(2) If there has been no informal conference held pursuant to
section 1513.071 of the Revised Code, the chief shall submt to
the applicant for a permt the witten finding of the chief
granting or denying the permit in whole or in part and stating the
reasons therefor within the tinme franes established in division
(1)(3) of this section

(3) The chief shall grant or deny a permt not later than two
hundred forty days after the subnission of a conplete application
for the pernmit. Any tinme during which the applicant is making
revisions to an application or providing additional infornation
requested by the chief regarding an application shall not be
included in the two hundred forty days. If the chief deternines
that a permit cannot be granted or denied within the
two- hundred-forty-day tinme frane, the chief, not later than two
hundred ten days after the subm ssion of a conplete application
for the pernit, shall provide the applicant with witten notice of

the expected del ay.

(4) If the application is approved, the pernit shall be
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issued. If the application is disapproved, specific reasons
therefor shall be set forth in the notification. Wthin thirty
days after the applicant is notified of the final decision of the
chief on the permt application, the applicant or any person wth
an interest that is or may be adversely affected may appeal the
decision to the reclamati on conm ssi on pursuant to section 1513.13
of the Revised Code.

(5) Any applicant or any person with an interest that is or
may be adversely affected who has participated in the
admi ni strative proceedi ngs as an objector and is aggrieved by the
deci sion of the reclamation commission, or if the comrission fails
to act within the time limts specified in this chapter, my

appeal in accordance with section 1513.14 of the Revi sed Code.

Sec. 1513.08. (A) After a coal mning and reclamation permt
appl i cation has been approved, the applicant shall file with the
chi ef of the division of nineral resources managenent, on a form
prescribed and furnished by the chief, the performance security

requi red under this section that shall be payable to the state and

conditioned on the faithful performance of all the requirenents of

this chapter and rules adopted under it and the terns and

conditions of the pernit.

(B) Using the information contained in the permt
application; the requirenments contained in the approved pernit and
reclamati on plan; and, after considering the topography, geol ogy,
hydr ol ogy, and revegetation potential of the area of the approved
permit, the probable difficulty of reclamation; the chief shal
determ ne the estimated cost of reclamation under the initial term
of the permt if the reclanation has to be perforned by the
di vision of mneral resources managenent in the event of
forfeiture of the perfornmance security by the applicant. The chi ef

shall send witten notice of the amount of the estimted cost of
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reclamation by certified nmail to the applicant. The applicant
shall send witten notice to the chief indicating the nethod by
which the applicant will provide the perfornmance security pursuant

to division (C) of this section.

(C The applicant shall provide the perfornmance security in

an anmount using one of the follow ng:

(1) If the applicant elects to provide performance security
wi thout reliance on the reclamation forfeiture fund created in
section 1513.18 of the Revised Code, the anpbunt of the estimted
cost of reclamation as determined by the chief under division (B)
of this section for the increments of |and on which the operator
wi Il conduct a coal mining and reclamation operati on under the

initial termof the permt as indicated in the application;

(2) If the applicant elects to provide performance security
together with reliance on the reclamation forfeiture fund through
paynment of the additional tax on the severance of coal that is
| evied under division (A)(8) of section 5749.02 of the Revised
Code, an ampunt of twenty-five hundred dollars per acre of |and on
whi ch the operator will conduct coal mning and recl amati on under
the initial termof the permit as indicated in the application.
However, in order for an applicant to be eligible to provide
performance security in accordance with division (C(2) of this
section, the applicant, an owner and controller of the applicant,
or an affiliate of the applicant shall have held a permt issued
under this chapter for any coal nining and reclamati on operation
for a period of not less than five years. In the event of
forfeiture of performance security that was provided in accordance
with division (C(2) of this section, the difference between the
anount of that perfornmance security and the estimated cost of
reclamati on as determined by the chief under division (B) of this
section shall be obtained fromnoney in the reclamation forfeiture

fund as needed to conplete the reclamation
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The performance security provided under division (C of this
section for the entire area to be mined under one permit issued

under this chapter shall not be I ess than ten thousand doll ars.

The performance security shall cover areas of |and affected
by mining within or inmediately adjacent to the pernitted area, so
long as the total nunber of acres does not exceed the nunber of
acres for which the perfornance security is provided. However, the
authority for the performance security to cover areas of |and
i medi ately adjacent to the permitted area does not authorize a
permittee to nmine areas outside an approved pernit area. As
succeedi ng i ncrenents of coal mning and reclamati on operations
are to be initiated and conducted within the permt area, the
permttee shall file with the chief additional performance
security to cover the increnents in accordance with this section
If a permittee intends to mne areas outside the approved permt
area, the pernmittee shall provide additional performance security

in accordance with this section to cover the areas to be m ned.

An If an applicant or pernmttee has not held a permt issued

under this chapter for any coal mning and recl amati on operation

for a period of five years or nore, the applicant or pernmttee

shal | provide performance security in accordance with division
(O (1) of this sectionin the full anobunt of the estinated cost of
reclamati on as determined by the chief for a permtted coa

preparation plant or coal refuse disposal area that is not |ocated

within a pernmitted area of a mine. A-permttee shall providethe

tocatedwithina permttedarea—ofamne |f an applicant for a

permt for a coal preparation plant or coal refuse disposal area

or a pernittee of a permitted coal preparation plant or coa

refuse disposal area that is not |located within a permtted area
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of a mne has held a permt issued under this chapter for any coa

m ni ng and recl anati on operation for a period of five years or

nore, the applicant or pernttee nay provide perfornmance security

for the coal preparation plant or coal refuse disposal area either

in accordance with division (€ (1) of this section in the full

amount _of the estimated cost of reclamation as determ ned by the

chief or in accordance with division (Q(2) of this section in an

ampunt of twenty-five hundred dollars per acre of land with

reliance on the reclamation forfeiture fund. |If a permttee has

previ ously provided performance security under division (C (1) of

this section for a coal preparation plant or coal refuse di sposa

area that is not located within a pernitted area of a nm ne and

elects to provide perfornmance security in accordance with division

(O (2) of this section, the pernittee shall subnmit witten notice

to the chief indicating that the permttee elects to provide

performance security in accordance with division (C(2) of this

section. Upon receipt of such a witten notice, the chief shal

rel ease to the pernmttee the amount of the perfornance security

previ ously provided under division (© (1) of this section that

exceeds the anpunt of performance security that is reqguired to be

provi ded under division (O (2) of this section.

(D) Apernmittee's liability under the perfornmance security
shall be limted to the obligations established under the pernit,
whi ch include completion of the reclanmation plan in order to make
the [and capabl e of supporting the postm ning |and use that was
approved in the pernmit. The period of liability under the
performance security shall be for the duration of the coal mning
and reclamation operation and for a period coincident with the
operator's responsibility for revegetati on requirenents under
section 1513.16 of the Revised Code.

(E) The anmpbunt of the estinmated cost of reclanation
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det erm ned under division (B) of this section and the anount of a
permittee's performance security provided in accordance with
division (C (1) of this section may shall be adjusted by the chief
as the land that is affected by nmining increases or decreases or
if the cost of reclamation increases or decreases. |If the
performance security was provided in accordance with division

(O (2) of this section and the chief has issued a cessation order
under division (D)(2) of section 1513.02 of the Revised Code for
failure to abate a violation of the contenporaneous reclamtion
requi rement under division (A)(15) of section 1513.16 of the

Revi sed Code, the chief may require the pernmittee to increase the
amount of performance security fromtwenty-five hundred doll ars

per acre of land to five thousand dollars per acre of |and.

The chief shall notify the permttee, each surety, and any
person who has a property interest in the performance security and
who has requested to be notified of any proposed adjustnent to the
performance security. The permittee nay request an infornal
conference with the chief concerning the proposed adjustnment, and

the chief shall provide such an informal conference.

If the chief increases the anpbunt of performance security
under this division, the pernmttee shall provide additional
performance security in an anmount determined by the chief. If the
chi ef decreases the anmount of performance security under this
di vision, the chief shall determ ne the amount of the reduction of
t he performance security and send witten notice of the amount of
reduction to the pernmittee. The permittee may reduce the anmount of

the performance security in the amount determined by the chief.

(F) A permttee may request a reduction in the anount of the
performance security by submtting to the chief documentation
proving that the ampbunt of the performance security provided by
the pernittee exceeds the estinmated cost of reclamation if the

recl amati on woul d have to be perfornmed by the division in the
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event of forfeiture of the perfornmance security. The chief shal
exam ne the docunentation and determ ne whether the pernittee's
perfornmance security exceeds the estimted cost of reclamation. If
the chief deternmi nes that the performance security exceeds that
estimated cost, the chief shall determ ne the anmount of the
reduction of the performance security and send witten notice of
the anount to the permttee. The permttee may reduce the anmpunt
of the performance security in the amount determined by the chief.
Adj ustments in the anmount of performance security under this

di vi sion shall not be considered rel ease of perfornmance security

and are not subject to section 1513.16 of the Revised Code.

(G If the performance security is a bond, it shall be
executed by the operator and a corporate surety licensed to do
business in this state. If the performance security is a cash
deposit or negotiable certificates of deposit of a bank or savings
and | oan associ ati on, the bank or savings and | oan associ ation
shall be licensed and operating in this state. The cash deposit or
mar ket val ue of the securities shall be equal to or greater than
t he amount of the performance security required under this
section. The chief shall review any docunments pertaining to the
performance security and approve or disapprove the docunents. The

chief shall notify the applicant of the chief's determ nation.

(H If the performance security is a bond, the chief nay
accept the bond of the applicant itself wthout separate surety
when the applicant denonstrates to the satisfaction of the chief
the existence of a suitable agent to receive service of process
and a history of financial solvency and continuous operation

sufficient for authorization to self-insure or bond the anpunt.

(1) Performance security provided under this section nmay be
held in trust, provided that the state is the eenditionral primry
beneficiary of the trust and the custodi an of the performance

security held in trust is a bank, trust conpany, or other
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financial institution that is |icensed and operating in this
state. The chief shall review the trust docunent and approve or
di sapprove the docunent. The chief shall notify the applicant of

the chief's determ nation

(J) If a surety, bank, savings and | oan associ ation, trust
company, or other financial institution that holds the performance
security required under this section becones insolvent, the
permttee shall notify the chief of the insolvency, and the chi ef
shall order the pernmittee to submit a plan for replacenent
performance security within thirty days after receipt of notice
fromthe chief. If the permittee provided performance security in
accordance with division (C (1) of this section, the permttee
shal | provide the replacenent performance security within ninety
days after receipt of notice fromthe chief. If the permttee
provi ded performance security in accordance with division (C(2)
of this section, the permittee shall provide the replacenent
performance security within one year after receipt of notice from
the chief, and, for a period of one year after the pernmittee's
recei pt of notice fromthe chief or until the pernmittee provides
t he repl acenent performance security, whichever occurs first,
nmoney in the reclanmation forfeiture fund shall be the permttee's
repl acenent performance security in an anpbunt not to exceed the

estimated cost of reclamation as determ ned by the chi ef.

(K AIlf a permttee provided perfornmance security in

accordance with division (€ (1) of this section, the permittee's

responsibility for repairing material damage and repl acenent of
wat er supply resulting from subsi dence may shall be satisfied by

either of the foll ow ng:

(1) The purchase prior to mning of a noncancel able
premi umprepaid liability insurance reguired—under—this—ehapter
policy in lieu of the pernmittee's perfornmance security iH—the
H-abiHty for subsidence damage. The insurance policy eentabns
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shall contain terms and conditions that specifically provide

coverage for repairing material danmage and repl acenent of water

supply resulting from subsi dence.

(2) The provision of additional perfornmance security in the

amount _of the estimated cost to the division of mneral resources

nanagenent to repair material danage and replace water supplies

resulting from subsi dence until the repair or replacenent is

conpl eted. However, if such repair or replacenent is conpleted, or

conpensation for structures that have been dannged by subsi dence

is provided, by the permttee within ninety days of the occurrence

of the subsidence, additional perfornmance security i s not

required. In addition, the chief may extend the ninety-day period

for a period not to exceed one vear if the chief determines that

the pernmttee has denonstrated in witing that subsidence is not

conpl ete and that probabl e subsi dence-rel ated damage likely will

occur and, as a result, the conpletion of repairs of

subsi dence-rel ated material danage to | ands or protected

structures or the replacenent of water supply within ninety days

of the occurrence of the subsidence woul d be unreasonabl e.

(L) I'f the performance security provided in accordance with
this section exceeds the estimted cost of reclamation, the chief
may aut horize the anount of the perfornance security that exceeds
the estimated cost of reclamation together with any interest or
ot her earnings on the performance security to be paid to the

permttee.

(M Apernmttee that held a valid coal mning and reclamation
permit inmediately prior to April 6, 2007, shall provide, not
|ater than a date established by the chief, performance security
in accordance with division (C) (1) or (2) of this section, rather
than in accordance with the law as it existed prior to that date,

by filing it with the chief on a formthat the chief prescribes
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and furnishes. Accordingly, for purposes of this section,

"applicant" is deened to include such a pernittee.
(N) As used in this section

(1) "Affiliate of the applicant” nmeans an entity that has a

parent entity in common with the applicant.

(2) "Omer and controller of the applicant” neans a person
that has any relationship with the applicant that gives the person
authority to determne directly or indirectly the manner in which

the applicant conducts coal m ning operations.

Sec. 1513.18. (A) Al noney that becones the property of the
state under division (G of section 1513.16 of the Revised Code
shall be deposited in the reclamation forfeiture fund, which is
hereby created in the state treasury. Disbursenents fromthe fund
shall be nade by the chief of the division of mneral resources
managenent for the purpose of reclaining areas of |land affected by
coal mning under a coal nining and reclamation pernit issued on

or after Septenber 1, 1981, on which an operator has defaulted.

(B) The fund al so shall consist of all noney fromthe
coll ection of I|iens under section 1513.081 of the Revised Code,
any noneys transferred to it under section 1513.181 of the Revised
Code fromthe coal mning and reclamation reserve fund created in
that section, fines collected under division (E) of section
1513. 02 and section 1513.99 of the Revised Code, fines coll ected
for a violation of section 2921.31 of the Revised Code that, prior
to July 1, 1996, would have been a violation of division (G of
section 1513.17 of the Revised Code as it existed prior to that
date, and noneys collected and credited to it pursuant to section
5749. 02 of the Revised Code. Disbursenents fromthe fund shall be
made by the chief in accordance with division (D) of this section
for the purpose of reclaimng areas that an operator has affected

by mining and failed to reclai munder a coal nining and
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reclamation pernmit issued under this chapter er—under—a—surface
- oL I . . I o
The chief may expend noneys fromthe fund to pay necessary

admi ni strative costs, including engineering and design services,

i ncurred by the division of mineral resources managenent in
reclaimng these areas. The chief also may expend noneys fromthe
fund to pay necessary admi nistrative costs of the reclanation
forfeiture fund advi sory board created in section 1513.182 of the
Revi sed Code as authorized by the board under that section
Expenditures fromthe fund to pay such adninistrative costs need

not be made under contract.

(O Except when payi ng necessary adm nistrative costs
aut hori zed by division (B) of this section, expenditures fromthe
fund shall be made under contracts entered into by the chief, with
the approval of the director of natural resources, in accordance
wi th procedures established by the chief, by rules adopted in
accordance with section 1513.02 of the Revised Code. The chief nay
reclaimthe land in the sane manner as set forth in sections
1513. 21 to 1513. 24 of the Revised Code. Each contract awarded by
the chief shall be awarded to the | owest responsive and
responsi bl e bidder, in accordance with section 9.312 of the
Revi sed Code, after seal ed bids are received, opened, and
published at the tine and place fixed by the chief. The chi ef
shal | publish notice of the tinme and place at which bids will be
recei ved, opened, and published, at |east once and at |east ten
days before the date of the opening of the bids, in a newspaper of
general circulation in the county in which the area of |land to be
recl ai med under the contract is located. If, after advertising, no
bids are received at the tinme and place fixed for receiving them
the chief may advertise again for bids, or, if the chief considers
the public interest will best be served, the chief may enter into

a contract for the reclamation of the area of |and w thout further
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advertisement for bids. The chief may reject any or all bids

recei ved and again publish notice of the tinme and place at which
bids for contracts will be received, opened, and published. The
chief, with the approval of the director, may enter into a
contract with the | andowner, a coal mne operator or surface mne
operator mining under a current, valid permt issued under this
chapter or Chapter 1514. of the Revised Code, or a contractor
hired by the surety or trustee, if the performance security is
held in trust, to conplete reclamation to carry out reclanmation on
| and affected by coal mning on which an operator has defaulted

wi t hout advertising for bids.

(D)(1) The chief shall expend noney credited to the
reclamation forfeiture fund fromthe forfeiture of the perfornmance
security applicable to an area of land to pay for the cost of the

recl amati on of the | and.

(2) If the performance security for the area of |and was
provi ded under division (C) (1) of section 1513.08 of the Revised
Code, the chief shall use the noney fromthe forfeited performance
security to conplete the reclamation that the operator failed to
do under the operator's applicable coal nining and recl amation

pernmit issued under this chapter.

(3) If the perfornmance security for the area of |and was
provi ded under division (C)(2) of section 1513.08 of the Revised
Code, the chief shall use the noney fromthe forfeited perfornmance
security to conplete the reclamation that the operator failed to
do under the operator's applicable coal nining and reclamation
permit issued under this chapter. If the noney credited to the
reclamation forfeiture fund fromthe forfeiture of the perfornance
security provided under division (C(2) of section 1513.08 of the
Revi sed Code is not sufficient to conplete the reclamation, the
chief shall notify the reclamation forfeiture fund advi sory board

of the anobunt of the insufficiency. The chief may expend nobney
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credited to the reclamation forfeiture fund under section 5749.02
of the Revised Code or transferred to the fund under section
1513. 181 of the Revised Code to conplete the reclamation. The
chief shall not expend noney fromthe fund in an anount that
exceeds the difference between the anmobunt of the performance
security provided under division (C)(2) of section 1513.08 of the
Revi sed Code and the estimated cost of reclamation as determ ned

by the chief under divisions (B) and (E) of that section.

(4) Money fromthe reclamation forfeiture fund shall not be
used for reclamation of land or water resources affected by
raterial—daragefrom-subsidence—or mne drai nage that requires
extended water treatnment after reclamation is conpleted under the
terms of the permt. In addition, noney fromthe reclamation
forfeiture fund shall not be used to suppl enent the perfornmance
security of an applicant or pernmttee that has provided
performance security in accordance with division (C (1) of section
1513. 08 of the Revised Code.

(E) The chief shall keep a detailed accounting of the
expenditures fromthe reclamation forfeiture fund to conplete
reclamati on of the |and and, upon conpletion of the reclamation,
shall certify the expenditures to the attorney general. Upon the
chief's certification of the expenditures fromthe reclamation
forfeiture fund, the attorney general shall bring an action for
that amount of noney. The operator is liable for that expense in
addition to any other liabilities inposed by |aw. Mneys so
recovered shall be credited to the reclamation forfeiture fund.
The chief shall not postpone the reclamati on because of any action
brought by the attorney general under this division. Prior to
conpl eting reclanmation, the chief nmay collect through the attorney
general any additional ampunt that the chief believes will be
necessary for reclanmation in excess of the forfeited perfornmance

security ampunt applicable to the land that the operator shoul d
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have, but failed to, reclaim

(F) Except as otherwi se provided in division (H of this
section, if any part of the noneys in the reclamation forfeiture
fund remains in the fund after the chief has caused the area of
land to be reclained and has paid all the reclamation costs and
expenses, the chief may expend those nobneys to conpl ete other
recl amati on work perforned under this section on forfeiture areas
af fected under a coal mning and reclamation permt issued on or
after Septenmber 1, 1981

(G The chief shall require every contractor perforning
reclamati on work pursuant to this section to pay workers at the
greater of their regular rate of pay, as established by contract,
agreenent, or prior customor practice, or the average wage rate
paid in this state for the same or simlar work as determ ned by
the chi ef under section 1513.02 of the Revised Code.

(H Al investnment earnings of the fund shall be credited to
the fund and shall be used only for the reclanation of land for
whi ch performance security was provi ded under division (C(2) of
section 1513.08 of the Revised Code.

Sec. 5749.02. (A) For the purpose of providing revenue to
adm ni ster the state's coal mning and reclamation regul atory
program to neet the environnmental and resource nmanagement needs
of this state, and to reclaimland affected by mning, an excise
tax is hereby levied on the privilege of engaging in the severance
of natural resources fromthe soil or water of this state. The tax

shal | be inmposed upon the severer and shall be:
(1) Ten cents per ton of coal
(2) Four cents per ton of salt;
(3) Two cents per ton of |linmestone or dolomte;

(4) Two cents per ton of sand and gravel
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(5) Ten cents per barrel of oil;

(6) Two and one-half cents per thousand cubic feet of natural

gas;

(7) One cent per ton of clay, sandstone or congl onerate,

shal e, gypsum or quartzite;

(8) Except as otherwi se provided in this division or in rules
adopted by the reclamation forfeiture fund advi sory board under
section 1513.182 of the Revised Code, an additional fourteen cents
per ton of coal produced froman area under a coal mning and
reclamati on pernit issued under Chapter 1513. of the Revised Code
for which the performance security is provided under division
(O (2) of section 1513.08 of the Revised Code. Beginning July 1,
2007, if at the end of a fiscal bienniumthe bal ance of the
reclamation forfeiture fund created in section 1513.18 of the
Revi sed Code is equal to or greater than ten nmillion dollars, the
rate levied shall be twelve cents per ton. Beginning July 1, 2007,
if at the end of a fiscal bienniumthe balance of the fund is at
| east five mllion dollars, but less than ten mllion dollars, the
rate |l evied shall be fourteen cents per ton. Beginning July 1,
2007, if at the end of a fiscal bienniumthe bal ance of the fund
is less than five mllion dollars, the rate |evied shall be
si xteen cents per ton. Beginning July 1, 2009, not later than
thirty days after the close of a fiscal biennium the chief of the
di vision of nmineral resources managenent shall certify to the tax
conm ssi oner the anount of the bal ance of the reclamation
forfeiture fund as of the close of the fiscal biennium Any
necessary adjustnment of the rate levied shall take effect on the
first day of the follow ng January and shall renain in effect

during the cal endar bienniumthat begins on that date.

(9) An additional one and two-tenths cents per ton of coal

nm ned by surface nining nethods.
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(B) O the noneys received by the treasurer of state fromthe
tax levied in division (A (1) of this section, four and
seventy-si x- hundredt hs per cent shall be credited to the
geol ogi cal mapping fund created in section 1505.09 of the Revised
Code, eighty and ninety-five-hundredths per cent shall be credited
to the coal mning adm nistration and recl amation reserve fund
created in section 1513.181 of the Revised Code, and fourteen and
twent y- ni ne- hundredt hs per cent shall be credited to the
unreclaimed | ands fund created in section 1513.30 of the Revised
Code.

Fifteen per cent of the noneys received by the treasurer of
state fromthe tax levied in division (A)(2) of this section shal
be credited to the geol ogi cal mapping fund and the renmai nder shall

be credited to the unreclai ned | ands fund.

O the noneys received by the treasurer of state fromthe tax
levied in divisions (A)(3) and (4) of this section, seven and
five-tenths per cent shall be credited to the geol ogi cal mappi ng
fund, forty-two and five-tenths per cent shall be credited to the
unreclaimed | ands fund, and the remainder shall be credited to the
surface mning fund created in section 1514. 06 of the Revised
Code.

O the noneys received by the treasurer of state fromthe tax
levied in divisions (A)(5) and (6) of this section, ninety per
cent shall be credited to the oil and gas well fund created in
section 1509. 02 of the Revised Code and ten per cent shall be
credited to the geol ogi cal mapping fund. Al of the noneys
received by the treasurer of state fromthe tax levied in division
(A (7) of this section shall be credited to the surface mning
fund.

Al'l of the noneys received by the treasurer of state fromthe
tax levied in division (A)(8) of this section shall be credited to

the reclamation forfeiture fund.
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Al'l of the nobneys received by the treasurer of state fromthe
tax levied in division (A)(9) of this section shall be credited to

the unrecl ai med | ands fund.

(G Wen, at the close of any fiscal year, the chief finds
that the balance of the reclamation forfeiture fund, plus
estimated transfers to it fromthe coal mning adm nistration and
reclamati on reserve fund under section 1513. 181 of the Revised
Code, plus the estimated revenues fromthe tax |evied by division
(A)(8) of this section for the remai nder of the cal endar year that
i ncludes the close of the fiscal year, are sufficient to conplete
the reclamation of all lands for which the perfornance security
has been provi ded under division (C)(2) of section 1513.08 of the
Revi sed Code, the purposes for which the tax under division (A)(8)
of this section is levied shall be deened acconplished at the end
of that cal endar year. The chief, within thirty days after the
close of the fiscal year, shall certify those findings to the tax
comm ssioner, and the tax levied under division (A)(8) of this

section shall cease to be inposed for the subsequent cal endar year

after the last day of that cal endar year on coal produced under a
coal mning and reclamation pernmit issued under Chapter 1513. of
the Revised Code if the pernmttee has nmade tax paynents under
division (A)(8) of this section during each of the preceding five
full calendar years. Not later than thirty days after the cl ose of
a fiscal year, the chief shall certify to the tax conmi ssioner the
identity of any pernittees who accordingly no | onger are required
to pay the tax |evied under division (A)(8) of this section for

t he subsequent cal endar vear

Section 2. That existing sections 1513.01, 1513.07, 1513.08,
1513. 18, and 5749.02 of the Revised Code are hereby repeal ed.

Section 3. This act is hereby declared to be an energency

neasure necessary for the i mredi ate preservation of the public
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peace, health, and safety. The reason for such necessity is the
need to establish alternate financial security requirenents for
repairing damage to or restoration of |and or water resources due
to coal mning-related activities and subsidence, thus protecting
the public from damage to such |and or water resources by
provi di ng the necessary fundi ng mechanismto repair or restore
those resources. Therefore, this act shall go into i medi ate

ef fect.
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