As Introduced

128th General Assembly

Regular Session S. B. No. 98

2009-2010

Senator Patton

A BILL

To enact sections 3964.01, 3964.02, 3964.05 to
3964. 07, 3964.10 to 3964.12, 3964.15 to 3964. 17,
3964. 21 to 3964.24, and 5111.0210 of the Revised
Code to establish standards for physician

desi gnations by health care insurers.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3964. 01, 3964.02, 3964. 05, 3964. 06,
3964. 07, 3964.10, 3964.11, 3964.12, 3964.15, 3964.16, 3964.17,
3964. 21, 3964.22, 3964.23, 3964.24, and 5111. 0210 of the Revised

Code be enacted to read as foll ows:

Sec. 3964.01. As used in this chapter:

(A) "Health care insurer” neans an entity that offers a

policy, contract, or plan for covering the cost of health care

services for individuals who are beneficiaries of or enrolled in

the policy., contract, or plan, to the extent that the entity and

the policy, contract, or plan are subject to the laws of this

state. "Health care entity" includes all of the foll ow ng:

(1) A sickness and accident insurance conpany authorized to

do the business of insurance in this state;

(2) A health insuring corporation that holds a certificate of

a b~ W N P

© 00 N O

10

11
12
13
14
15
16

17
18

19



S. B. No. 98
As Introduced

authority issued under Chapter 1751. of the Revi sed Code;

(3) An entity that offers a nultiple enplover welfare

arrangenent, as defined in section 1739.01 of the Revi sed Code;

(4) The state., a political subdivision, or any other

government _entity that offers a public enployee health benefit

pl an.

(B) "Physician" neans an individual authorized under Chapter

4731. of the Revised Code to practice nedicine and surgery or

ost eopat hi ¢ nedi ci ne_and surgery.

(C) "Physician designati on" neans a grade, star, tier, or _any

other rating used by a health care insurer to characterize or

represent the insurer's assessnent or neasurenent of a physician's

cost efficiency, quality of care, or clinical perfornmance.

"Physi ci an _desi gnati on" does not include either of the foll ow ng:

(1) Information derived solely fromsatisfaction surveys or

other coments provided by individuals who are beneficiaries of or

enrolled in a policy, contract, or plan offered by a health care

i nsurer;

(2) Information for a programestablished by a health care

insurer to assist individuals with estinmating a physician's

routine fees for providing services.

Sec. 3964.02. If a health care insurer operates a systemfor

nmaki ng _physi ci an designations, all of the followi ng apply with

respect to each physician designation that is nmde:

(A) The health care insurer shall include a quality-of-care

conponent _in naking the physician designation. |nclusion of the

qual i ty-of-care conponent nay be satisfied by incorporating one or

nore practice quidelines or perfornance neasures pursuant to

division (F) of this section. The resulting designation shal

include a clear description of the weight given to the
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guality-of-care conponent in conparison to other factors used in

naki ng the desi gnati on

(B) The health care insurer shall use statistical analyses in

neki ng the physician designation. The insurer shall use

statistical analyses that are accurate. valid, and reliable. \Were

reasonably possible, the insurer shall use statistical analyses

that have been appropriately adjusted to refl ect known statistical

anomalies, including factors pertaining to patient popul ation,

case m x, severity of condition, conprbidities, and outlier

events.

(C) The health care insurer shall make a physici an

designation only after conpleting a period of assessnent of data

pertinent to the designation. The insurer shall update the data at

appropriate intervals.

(D) If data fromclains for paynent are used in making the

physi ci an designation, the health care insurer shall use accurate

clains _data and attribute the data appropriately to the physician.

| f reasonably avail able, aggregated clains data shall be used to

suppl enent _the insurer's clains data.

(E) The health care insurer shall make the physician

designation in a manner that recogni zes the physician's

responsibility for nmaking health care decisions and the financial

consequences of those decisions. The financial consequences of the

physician's health care decisions shall be attributed to the

physician in a manner that is accurate and fair to the physician.

(F) If practice guidelines or performance neasures are used

in making the physician designation, the health care insurer shal

use qui delines or neasures that are evi dence-based, whenever

possi bl e; consensus-based, whenever possible: and pertinent to the

physician's area of practice, location, and patient-popul ation

characteristics. To the maxi rum extent possible, the insurer shal
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use practice quidelines or perfornmance neasures that have been

established by nationally recogni zed health care organi zati ons,

including the national quality forumor its successor, or the AQA

alliance or its successor.

Sec. 3964.05. Except as provided in section 3964.06 of the

Revi sed Code., a health care insurer nmay disclose any or all of its

physi ci an designations to any of the follow ng:

(A) A physi ci an;

(B) A patient or potential patient:;

(G An individual who is or may becone a beneficiary of or

enrolled in a health care policy, contract. or plan offered by the

i nsur er;

(D) _Any other individual.

Sec. 3964.06. (A) Wien a health care insurer nakes a

physi ci an designation, including a change in a designation, the

i nsurer _shall notify the physician before disclosing the

designation to the public. The notice shall be provided in writing

and shall informthe physician of both of the foll ow ng:

(1) The process by which the physician may request
i nformati on under sections 3964.10 and 3964. 11 of the Revi sed Code

regardi ng the nethod and data used in making the designation;

(2) The opportunity to request an appeal of the designation

pursuant to section 3964.15 of the Revi sed Code.

(B) After providing the witten notice required under

division (A of this section. the health care insurer shall not

di scl ose the physician designation until the | atest occurring of

the foll ow ng:

(1) Forty-five days after providing the notice;
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(2) Fifteen days after fulfilling any request for information

under section 3964.10 of the Revi sed Code;

(3) Fifteen days after fulfilling any request for information

under section 3964.11 of the Revi sed Code;

(4) The date that the designation is in conpliance with a

final decision made pursuant to an appeal requested under section

3964. 15 of the Revi sed Code.

Sec. 3964.07. (A Wien a health care insurer discloses a

physi ci an desi gnati on under section 3964.05 of the Revi sed Code,

the insurer shall include with the disclosure a statenment

specifving all of the foll ow ng:

(1) That physician designations are intended to be used only

as a quide in selecting a physician;

(2) That physician designations should not be the sole factor

used in selecting a physician;

(3) That physician designati ons have a risk of error;

(4) That individuals should di scuss physician designations

with a physician before a selection is nade.

(B) The statenent required by this section shall acconpany

the disclosure of the physician designation in a conspi cuous

manner, shall be provided in witing, and shall be printed in

bol df ace type.

Sec. 3964.10. (A Any of the following may subnit a reguest

to a health care insurer asking that the insurer provide a

description of the nethod used by the insurer in neking a

physi ci an _desi gnation and, for a particul ar designation, a

description of all data used in naking the designation:

(1) The physician who is the subject of the designation;
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(2) A representative of the physician who is the subject of

t he desi gnation

(3) The superintendent of insurance.

(B) Not later than forty-five days after receiving a request

under this section, the health care insurer shall provide the

requested information to the person who submtted the request. In

providing the infornmation, the insurer is subject to all of the

foll owi ng:

(1) The description of the nethod used in neking the

physi ci an desi gnation shall be sufficiently detailed to all ow the

person who submtted the reguest to deternmne the effect of the

net hod on the data used in neking the designation. As applicable,

the description shall include an expl anation of the use of

algorithnms or studies, the assessnent of data, and the application

of practice quidelines or performnce neasures.

(2) The description of the data used in nmaki ng the physician

desi gnation shall be nmade in a manner that is reasonably

under st andabl e and all ows the person who submitted the request to

verify the data agai nst the person's records.

(3) If the health care insurer has a contract with another

person that prevents the insurer fromdisclosing all or part of

the data used in neking the physician designation, the insurer may

wi t hhold the data but shall provide sufficient information to

all ow the person who submtted the request to determ ne how the

wi thheld data affected the designation

Sec. 3964.11. After receiving a description of a health care

insurer's nmethod used in making a physician designation pursuant

to a request submtted under section 3964.10 of the Revised Code,

the recipient may submit a request to the insurer asking that the

i nsurer_provide the conplete nethod used by the insurer in naking
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t he physici an desi gnati on.

Not later than thirty days after receiving a request under

this section, the health care insurer shall provide the reqguested

information to the person who subnitted the request.

Sec. 3964.12. Neither sections 1333.61 to 1333.69 of the

Revi sed Code nor _any other provision of the Revised Code

pertaining to trade secrets excuses a health care insurer from
conplving with sections 3964.10 and 3964. 11 of the Revi sed Code.

Sec. 3964.15. A health care insurer that operates a system

for maki ng physician designations shall afford a physician who is

subject to the physician designation systeman opportunity to

appeal the insurer's decision regarding the physician's

designation, including a decision by the insurer to change a

previ ous designation or to nake no designation. In appealing the

deci si on, the physician may be assisted by a representative.

Sec. 3964.16. A health care insurer shall establish

procedures for the conduct of appeals under section 3964.15 of the

Revi sed Code. At _a nminimum the procedures established by the

i nsurer _shall include all of the foll ow ng:

(A) A reasonable nethod for a physician or a physician's

representative to provide notice to the insurer that an appeal is

bei ng _sought :

(B) Consideration of any information obtained by the

physician or the physician's representative pursuant to section
3964. 10 or 3964.11 of the Revi sed Code:

(Q 1f requested by the physician or the physician's

representative, consideration of an explanation of the decision

regardi ng the physician designation, with the expl anation supplied
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by the person or persons identified by the health care insurer as

bei ng responsi ble for nmeking the designation decision;

(D) Wth respect to the data and nethod used by the insurer

to make the physician designation decision. an opportunity for the

physi ci an or the physician's representative to submt to the

i nsurer _corrected data for the insurer's consideration and to have

t he appropriateness of the nethod eval uated by the insurer;

(E) Disclosure of the nane, title, qualifications, and

relationship to the health care insurer of the person or persons

designated by the insurer as responsible for conducting the appeal

proceedi ngs and neking the final decision;

(F) If requested by the physician or the physician's

representative, an opportunity to neet with the person or persons

responsi ble for conducting the appeal proceedi ngs and naking the

final decision, either by neeting in person at a | ocation

reasonably convenient to the physician or the physician's

representative or by tel econference.

(G Completion of the appeals process not later than

forty-five days after the physician or physician's representative

provides notice that an appeal is being sought., unless another

time is agreed to by the physician or the physician's

representative;

(H |Issuance of a witten final decision that states the

reasons for upholding, nodifying, or rejecting the physician

desi gnation decision subject to the appeal

Sec. 3964.17. |If the final decision regarding an appeal under

section 3964.15 of the Revised Code is in favor of the physician,

the health care insurer shall nodify its designation of the

physician in accordance with the final decision. In nodifying the

designation, the insurer is subject to both of the foll ow nag:
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(A) If the designation was di sclosed to the public before the

appeal was nmade, the insurer shall nmake the necessary changes to

the designation not later than thirty days after the fina

deci sion regardi ng the appeal is mmde.

(B) If the designation was not disclosed to the public before

the appeal was made, the insurer shall nmke the necessary changes

to the designation before the designation is disclosed to the

public.

Sec. 3964.21. A health care insurer shall not fail to comply
w th sections 3964.02 to 3964.17 of the Revi sed Code.

Sec. 3964.22. In the case of a health care insurer that is

requl ated by the departnent of insurance, a series of violations
of section 3964.21 of the Revised Code that, taken together

constitutes a pattern or practice of violating that section shal

be considered an unfair and deceptive act or practice in the

busi ness of insurance under sections 3901.19 to 3901.26 of the
Revi sed Code.

Sec. 3964.23. A physician who is adversely affected by a

violation of section 3964.21 of the Revised Code has a cause of

action against the health care insurer and may seek a declaratory

judgnent, an injunction, or other appropriate relief.

Sec. 3964.24. Any provision of a contractual arrangenent

between a health care insurer and physician that limts any of the

physician's rights granted by this chapter or that is otherw se

contrary to the provisions of this chapter is unenforceable.

Sec. 5111.0210. Chapter 3964. of the Revised Code applies to
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the nedicaid programin the sane manner that the chapter applies 253

to a health care insurer, as defined in section 3964.01 of the 254

Revi sed Code. 255




