As Introduced

129th General Assembly
Regular Session H. B. No. 201
2011-2012

Representatives Rosenberger, Beck

Cosponsors: Representatives Adams, J., Boose, Maag, Martin, Thompson

A BILL

To amend sections 117.13 and 131.02 and to enact
sections 117.60 to 117.70 of the Revised Code to
require the Auditor of State to performrecovery
audits for overpaynents made to vendors by certain
state agencies and to permt the Auditor to
contract with independent audit consultants to

conduct those audits.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 117.13 and 131. 02 be anended and
sections 117.60, 117.61, 117.62, 117.63, 117.64, 117.65, 117.66,
117.67, 117.68, 117.69, and 117.70 of the Revi sed Code be enacted

to read as foll ows:

Sec. 117.13. (A) Fhe Except as otherw se provided for

recovery audits under sections 117.63 to 117.69 of the Revised

Code, the costs of audits of state agencies shall be recovered by

the auditor of state in the follow ng manner:

(1) The costs of all audits of state agencies shall be paid
to the auditor of state on statenents rendered by the auditor of
state. Money so received by the auditor of state shall be paid

into the state treasury to the credit of the public audit expense
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fund--intrastate, which is hereby created, and shall be used to
pay costs related to such audits. The costs of audits of a state
agency shall be charged to the state agency being audited. The
costs of any assistant auditor, enployee, or expert enployed
pursuant to section 117.09 of the Revised Code called upon to
testify in any |egal proceedings in regard to any audit, or called
upon to review or discuss any natter related to any audit, my be

charged to the state agency to which the audit rel ates.

(2) The auditor of state shall establish by rule rates to be
charged to state agencies for recovering the costs of audits of

state agenci es.

(B) As used in this division, "governnent auditing standards”
means the governnent auditing standards published by the
conptroller general of the United States general accounting

of fice.

(1) Except as provided in divisions (B)(2) and (3) of this
section, any costs of an audit of a private institution,
associ ation, board, or corporation receiving public noney for its
use shall be charged to the public office providing the public
noney in the same manner as costs of an audit of the public

of fice.

(2) If an audit of a private child placing agency or private
noncust odi al agency receiving public noney froma public children
servi ces agency for providing child welfare or child protection
services sets forth that noney has been illegally expended,
converted, misappropriated, or is unaccounted for, the costs of
the audit shall be charged to the agency being audited in the sane
manner as costs of an audit of a public office, unless the
findings are inconsequential, as defined by governnent auditing

st andar ds.

(3) If such an audit does not set forth that noney has been
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illegally expended, converted, msappropriated, or is unaccounted
for or sets forth findings that are inconsequential, as defined by
governnent auditing standards, the costs of the audit shall be

charged as foll ows:
(a) One-third of the costs to the agency bei ng audit ed;

(b) One-third of the costs to the public children services

agency that provided the public noney to the agency being audited,

(c) One-third of the costs to the departnent of job and

famly services.

(C The costs of audits of local public offices shall be

recovered by the auditor of state in the follow ng manner

(1) The total ampunt of conpensation paid assistant auditors
of state, their expenses, the cost of enployees assigned to assist
the assistant auditors of state, the cost of experts enployed
pursuant to section 117.09 of the Revised Code, and the cost of
typi ng, review ng, and copying reports shall be borne by the
public office to which such assistant auditors of state are so
assi gned, except that annual vacation and sick |eave of assistant
auditors of state, enployees, and typists shall be financed from
the general revenue fund. The necessary traveling and hot el
expenses of the deputy inspectors and supervisors of public
of fices shall be paid fromthe state treasury. Assistant auditors
of state shall be conpensated by the taxing district or other
public office audited for activities undertaken pursuant to
division (B) of section 117.18 and section 117.24 of the Revised
Code. The costs of any assistant auditor, enployee, or expert
enpl oyed pursuant to section 117.09 of the Revised Code called
upon to testify in any legal proceedings in regard to any audit,
or called upon to review or discuss any matter related to any
audit, may be charged to the public office to which the audit

rel at es.
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(2) The auditor of state shall certify the anpbunt of such
conpensati on, expenses, cost of experts, review ng, copying, and
typing to the fiscal officer of the local public office audited.
The fiscal officer of the local public office shall forthw th draw
a warrant upon the general fund or other appropriate funds of the
| ocal public office to the order of the auditor of state;
provi ded, that the auditor of state is authorized to negotiate
with any local public office and, upon agreenment between the
auditor of state and the local public office, nay adopt a schedul e
for paynent of the ampunt due under this section. Mney so
received by the auditor of state shall be paid into the state
treasury to the credit of the public audit expense fund--1oca
governnment, which is hereby created, and shall be used to pay the
conpensati on, expense, cost of experts and enpl oyees, review ng,

copyi ng, and typing of reports.

(3) At the conclusion of each audit, or analysis and report
made pursuant to section 117.24 of the Revised Code, the auditor
of state shall furnish the fiscal officer of the Iocal public
office audited a statenment showi ng the total cost of the audit, or
of the audit and the analysis and report, and the percentage of
the total cost chargeable to each fund audited. The fiscal officer
may distribute such total cost to each fund audited in accordance

with its percentage of the total cost.

(4) The auditor of state shall provide each |ocal public
office a statenent or certification of the anount due fromthe
public office for services perfornmed by the auditor of state under
this or any other section of the Revised Code, as well as the date
upon whi ch paynment is due to the auditor of state. Any | ocal
public office that does not pay the amobunt due to the auditor of
state by that date may be assessed by the auditor of state for
interest fromthe date upon which the paynent is due at the rate

per annum prescribed by section 5703.47 of the Revised Code. A

Page 4

82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

97
98
99
100
101
102
103
104

105
106
107
108
109
110
111
112
113



H. B. No. 201
As Introduced

i nterest charges assessed by the auditor of state may be coll ected
in the same manner as audit costs pursuant to division (D) of this

section.

(D) If the auditor of state fails to receive paynent for any
anount due, including, but not limted to, fines, fees, and costs,
froma public office for services performed under this or any
ot her section of the Revised Code, the auditor of state nay seek
paynment through the office of budget and managenent. (Anounts due
i nclude any anmpount due to an independent public accountant with
whom t he auditor has contracted to performservices, all costs and
fees associated with participation in the uniform accounting
network, and all costs associated with the auditor's provision of
| ocal governnent services.) Upon certification by the auditor of
state to the director of budget and managenent of any such anount
due, the director shall withhold fromthe public office any anount
avail able, up to and including the anount certified as due, from
any funds under the director's control that belong to or are
| awful |y payable or due to the public office. The director shal
pronptly pay the ambunt withheld to the auditor of state. If the
director determ nes that no funds due and payable to the public
office are available or that insufficient amunts of such funds
are available to cover the ampunt due, the director shall w thhold
and pay to the auditor of state the anpunts available and, in the
case of a local public office, certify the remaining anount to the
county auditor of the county in which the local public office is
| ocated. The county auditor shall wi thhold fromthe [ocal public
of fice any anount available, up to and including the anount
certified as due, fromany funds under the county auditor's
control and belonging to or lawfully payable or due to the | ocal
public office. The county auditor shall pronptly pay any such

amount withheld to the auditor of state.

Sec. 117.60. As used in sections 117.60 to 117.70 of the
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Revi sed Code., "overpaynent" neans a duplicate paynent nade by a

state agency to a vendor for a single invoice or any paynment made

to a vendor that neets any of the foll ow ng:

(A) |t represents an anmount above the required paynent m nus

any available discounts applied to result in a deduction in the

required paynent.

(B) It includes a | ate paynent penalty that was inproperly

appli ed.

(C) It was collected to cover shipping costs that were

i ncorrectly conmputed or incorrectly included in an invoice.

(D) It was paid for state sales tax.

(E) It was paid for a good or service that the vendor did not

provide.

(F) 1t was paid as a result of an invoice error.

(G It was paid as a result of a pricing error

(H Its anount fails to reflect the appropriate discounts,

rebates, or other all owances.

(1) It fails to conply with the purchasi ng agreenent.

Sec. 117.61. (A) Subject to division (B) of this section, the

auditor of state shall. once a biennium performa recovery audit

for overpaynents nade to vendors by each state agency that. during

the nost recently concluded bi ennium had total expenditures that

exceeded twenty-five mllion dollars or that, during the current

bi enni um has appropriations in excess of twenty-five million

dol |l ars.

(B) The auditor of state may exenpt froma recovery audit any

state agency that neets the criteria established under division
(B) of section 117.70 of the Revi sed Code.

(G The recovery audits required by this section are
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supplenental to public office audits required under section 117.11

of the Revi sed Code.

Sec. 117.62. The auditor of state may contract with one or

nor e over paynent-recovery-audit consultants on behalf of a state

agency to conduct the recovery audits required under section
117. 61 of the Revised Code. The consultants shall have

recovery-audit expertise. Recovery audits conducted by such

consultants are subject to sections 117.63 to 117.69 of the
Revi sed Code.

Sec. 117.63. A contract with an overpaynent-recovery-audit

consul tant executed under section 117.62 of the Revised Code shal

specify the scope of the recovery audit. To allow for the

conpletion of any existing internal auditing procedures of the

state agency. the contract shall not permt an audit to be

performed on paynents during the one-hundred-ei ghty-day period

after the date on which the paynents were nmde.

Sec. 117.64. An overpaynent-recovery-audit consultant shal

conduct a recovery audit required under section 117.61 of the

Revi sed Code pursuant to the standards., procedures. and guidelines

established by the auditor of state under section 117.70 of the

Revi sed Code. Each state agency subject to a recovery audit shal

provide the consultant with all information necessary for the

audi t .

Sec. 117.65. The auditor of state or a state agency subject

to a recovery audit required under section 117.61 of the Revised

Code may provide the overpaynent-recovery-audit consultant and the

consultant's enployees with any confidential information in the

auditor's or agency's custody that is necessary for the audit's

performance or the recovery of an overpaynent, to the extent that
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the auditor or agency is not prohibited fromsharing the

i nformati on under an agreenent with another state or the federa

governnent. The consultant, and each enpl oyee or agent of the

consultant, is subject to all prohibitions against the disclosure

of confidential information obtained fromthe state in connection

with the contract that applies to the auditor, the agency. or _an

enpl oyee of the auditor or the agency. A consultant, or an

enpl oyee or agent of the consultant, who discloses any such

confidential information is subject to the sanme sanctions and

penalties that would apply to the auditor, the agency., or _an

enpl oyee of the auditor or the agency.

Sec. 117.66. A contract for a recovery audit executed under

section 117.62 of the Revised Code may provide for reasonable

conpensation for services provided under the contract, including

conpensation deternm ned by the application of a percentage,

specified in the contract, of the total anmpunt recovered because

of the overpaynent-recovery-audit consultant's audit activities or

recommendations, as a fee for services. The state agency subj ect

to a recovery audit shall pay. fromrecovered noney., the

consul tant conducting the audit and responsible for identifying

the over paynent.

Sec. 117.67. Any portion of an overpaynent recovered that is

not paid to the overpaynment-recovery-audit consultant under
section 117.66 of the Revised Code shall be credited to the fund

or _account fromwhich the paynent originated. A state agency shal

expend or return to the federal governnment any federal noney

recovered through a recovery audit. The state agency shall expend

or return the federal noney in accordance with the rules of the

federal program through which the agency received the federal

noney.
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Sec. 117.68. An overpaynent-recovery-audit consultant shal

submt a witten audit report for each recovery audit the

consul tant conducts to the state agency subject to the audit and

the auditor of state. The auditor. within seven days after receipt

of these reports, shall provide copies of themto the governor

the speaker of the house of representatives., and the president of

the senate.

The auditor shall notify the attorney general in witing of

every recovery-audit report received that sets forth that an

over paynent of public noney exists and has not been collected, and

of the date that the auditor received the report.

Not later than the first day of January of each even-nunbered

vear, the auditor shall issue a report to the general assenbly

sunmari zing the contents of all witten recovery-audit reports

received under this section during the state biennium ending the

thirtieth day of June of the previous year

Sec. 117.69. When a recovery-audit report sets forth that an

over paynent of public noney exists and has not been collected. the

over paynent -recovery-audit consultant may, during the

forty-five-day period following the issuance of the report,

continue attenpting to recover the overpaynent. The head officer

of the state agency receiving the report shall proceed to coll ect

the ampbunt in accordance with section 131.02 of the Revised Code.

For purposes of division (A) of section 131.02 of the Revised

Code. the anmpunt is to be considered due when the report is

received by the officer.

Sec. 117.70. The auditor of state shall adopt rules that do

both of the foll ow ng:

(A) Establish, for the conduct of recovery audits, standards,

procedures, and quidelines that are designed to detect and recover
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over paynents nade by a state agency to a vendor and to recommend

i nproved st at e- agency-accounting operations:;

(B) Establish criteria for determ ning whether a state agency

nay be exenpted froma recovery audit. The criteria shall include

consideration of the likely costs and benefits of perform ng the

audit.

Sec. 131.02. (A Except as otherw se provided in section
4123. 37 and division (K) of section 4123.511 of the Revised Code,
whenever any anount is payable to the state, the officer,
enpl oyee, or agent responsible for adm nistering the | aw under
whi ch the anount is payable shall inmediately proceed to coll ect
t he amount or cause the amount to be collected and shall pay the
amount into the state treasury or into the appropriate custodia
fund in the manner set forth pursuant to section 113.08 of the
Revi sed Code. Except as otherwi se provided in this division, if
the anount is not paid within forty-five days after paynent is
due, the officer, enployee, or agent shall certify the anount due
to the attorney general, in the formand manner prescribed by the
attorney general, and notify the director of budget and managenent
thereof. In the case of an anount payable by a student enrolled in
a state institution of higher education, the anobunt shall be
certified within the later of forty-five days after the anount is
due or the tenth day after the beginning of the next academc
senmester, quarter, or other session follow ng the session for
whi ch the paynment is payable. The attorney general may assess the
coll ection cost to the amount certified in such manner and anount

as prescribed by the attorney general .

For the purposes of this section, the attorney general and
the officer, enployee, or agent responsible for adm nistering the
| aw under which the anount is payable shall agree on the tine a

paynment is due, and that agreed upon tinme shall be one of the
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following tines:

(1) If alaw, including an adm nistrative rule, of this state
prescribes the tine a paynent is required to be nade or reported,

when the paynment is required by that lawto be paid or reported.

(2) If the paynent is for services rendered, when the

rendering of the services is conpleted.

(3) If the paynment is reinbursenent for a | oss, when the |oss

is incurred.

(4) In the case of a fine or penalty for which a | aw or
adm ni strative rule does not prescribe a tinme for paynent, when

the fine or penalty is first assessed.

(5) If the paynent arises froma legal finding, judgnment, or
adj udi cati on order, when the finding, judgnent, or order is

rendered or issued.

(6) If the paynent arises froman overpaynent of nobney by the

state to anot her person, when the overpaynent is discovered.

(7) The date on which the anpbunt for which an individual is
personal ly |iable under section 5735.35, section 5739.33, or
division (G of section 5747.07 of the Revised Code is determn ned.

(8) Upon proof of claimbeing filed in a bankruptcy case.

(9) Any other appropriate tine determ ned by the attorney
general and the officer, enployee, or agent responsible for
adm ni stering the | aw under which the amount is payable on the
basis of statutory requirenments or ordinary business processes of

the state agency to which the paynent is owed.

(B)(1) The attorney general shall give inmedi ate notice by
mail or otherwise to the party indebted of the nature and anount

of the indebtedness.

(2) If the amount payable to this state arises froma tax
| evi ed under Chapter 5733., 5739., 5741., 5747., or 5751. of the
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Revi sed Code, the notice also shall specify all of the follow ng:
(a) The assessnent or case nunber;
(b) The tax pursuant to which the assessnent is made;

(c) The reason for the liability, including, if applicable,

that a penalty or interest is due;

(d) An expl anation of how and when interest will be added to

t he anpbunt assessed;

(e) That the attorney general and tax conmi ssioner, acting
toget her, have the authority, but are not required, to conpromise
the claimand accept paynent over a reasonable tine, if such

actions are in the best interest of the state.

(C The attorney general shall collect the claimor secure a

judgnent and issue an execution for its collection.

(D) Each claimshall bear interest, fromthe day on which the
cl ai m becane due, at the rate per annumrequired by section
5703. 47 of the Revised Code.

(E) The attorney general and the chief officer of the agency
reporting a claim acting together, nay do any of the following if

such action is in the best interests of the state:
(1) Conprom se the claim

(2) Extend for a reasonable period the tinme for paynent of
the claimby agreeing to accept nonthly or other periodic
paynents. The agreenent nmay require security for paynent of the

claim

(3) Add fees to recover the cost of processing checks or
other draft instrunments returned for insufficient funds and the

cost of providing el ectronic payment options.

(F)(1) Except as provided in division (F)(2) of this section,

if the attorney general finds, after investigation, that any claim
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due and owing to the state is uncollectible, the attorney general
with the consent of the chief officer of the agency reporting the

claim my do the foll ow ng:

(a) Sell, convey, or otherw se transfer the claimto one or

nore private entities for collection;
(b) Cancel the claimor cause it to be cancel ed.

(2) The attorney general shall cancel or cause to be cancel ed
an unsatisfied claimon the date that is forty years after the

date the claimis certified.

(3) No initial action shall be comrenced to collect any tax
payable to the state that is adm nistered by the tax conmi ssioner
whet her or not such tax is subject to division (B) of this
section, or any penalty, interest, or additional charge on such
tax, after the expiration of the period ending on the later of the
dates specified in divisions (F)(3)(a) and (b) of this section,
provi ded that such period shall be extended by the period of any
stay to such collection or by any other period to which the
parties nutually agree. If the initial action in aid of execution
is commenced before the later of the dates specified in divisions
(F)(3)(a) and (b) of this section, any and all subsequent actions
may be pursued in aid of execution of judgnment for as long as the

debt exists.

(a) Seven years after the assessnment of the tax, penalty,

interest, or additional charge is issued.

(b) Four years after the assessnent of the tax, penalty,
interest, or additional charge becones final. For the purposes of
division (F)(3)(b) of this section, the assessnent becones fina
at the latest of the follow ng: upon expiration of the period to
petition for reassessnent, or if applicable, to appeal a fina
determ nation of the conm ssioner or decision of the board of tax

appeal s or a court, or, if applicable, upon decision of the United
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States suprene court.

For the purposes of division (F)(3) of this section, an
initial action to collect a tax debt is commenced at the tinme when
any action, including any action in aid of execution on a
j udgnent, comences after a certified copy of the tax
commi ssioner's entry making an assessnent final has been filed in
the office of the clerk of court of comon pleas in the county in
whi ch the taxpayer resides or has its principal place of business
in this state, or in the office of the clerk of court of conmon
pl eas of Franklin county, as provided in section 5739.13, 5741. 14,
5747.13, or 5751.09 of the Revised Code or in any other applicable
law requiring such a filing. If an assessnent has not been issued
and there is no tinme limtation on the issuance of an assessnent
under applicable law, an action to collect a tax debt comrences
when the action is filed in the courts of this state to collect

the liability.

(4) If information contained in a claimthat is sold,
conveyed, or transferred to a private entity pursuant to this
section is confidential pursuant to federal |aw or a section of
t he Revised Code that inplenents a federal |aw governing
confidentiality, such informati on renains subject to that |aw

during and followi ng the sale, conveyance, or transfer.

(G Except as provided in section 117.69 of the Revi sed Code,

this section does not apply to overpaynents di scovered and

coll ected by an overpaynent-recovery-audit consultant under

contract with the auditor of state pursuant to section 117.62 of
the Revi sed Code.

Section 2. That existing sections 117.13 and 131.02 of the

Revi sed Code are hereby repeal ed.
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