As Introduced

129th General Assembly
Regular Session H. B. No. 297
2011-2012

Representatives Weddington, Fende

Cosponsors: Representatives Hagan, R., Foley, Antonio, Murray, Driehaus,

Ashford, Patmon

A BILL

To anend section 1327.99, to enact new section
1327.70 and section 319.56, and to repeal section
1327.70 of the Revised Code to require the
Department of Agriculture to establish a notor
fuel quality testing program under which county

audi tors may conduct such testing.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 1327.99 be anended and new section
1327. 70 and section 319.56 of the Revised Code be enacted to read

as follows:

Sec. 319.56. (A) As used in this section, "notor fuel" has

the sane neaning as in section 1327.70 of the Revi sed Code.

(B) In accordance with the nptor fuel quality testing program

establ i shed under section 1327.70 of the Revised Code and rul es

adopted under it, a county auditor, or a person who is designated

by the county auditor to act as a notor fuel inspector, may

i nspect and test notor fuel that is sold in the auditor's county,

sedi nent from notor fuel punps., and water in notor fuel storage

tanks that are located in the auditor's county. If a county
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auditor or a person who is designated by the county auditor to act

as a notor fuel inspector inspects and tests notor fuel that is

sold in the auditor's county, sedinent fromnotor fuel punps, or

water in notor fuel storage tanks that are located in the

auditor's county, the auditor or the person who is designated to

act as a notor fuel inspector shall determ ne the frequency of

i nspections of retailers that sell or offer for sale notor fuel in

the auditor's county. A county auditor may term nate nptor fue

testing in the auditor's county by sending witten notice of the

termnation to the director of agriculture.

Sec. 1327.70. (A) As used in this section:

(1) "Authorized testing equipnent” neans any type of testing

equi pnent that is authorized for use in the notor fuel quality

testing programin rules adopted under division (B) of this

section.

(2) "Diesel fuel" has the sane nmeaning as in section 5735.01
of the Revi sed Code.

(3) "Motor fuel" neans gasoline or diesel fuel that is sold

by a retailer.

(B) The director of agriculture shall establish a notor fuel

qual ity testing program In establishing the program the director

shall adopt rules in accordance with Chapter 119. of the Revised

Code that do all of the foll ow ng:

(1)(a) Establish requirenents that are nodel ed on the uniform

| aws and requl ations of the national institute of standards and

technol ogy publi shed i n handbook 130 and that incorporate

standards for notor fuel based on standards devel oped by the

Anerican society for testing and naterials committee D02 on

petrol eum products and | ubricants;

(b) Specify the types of testing equipnent that nay be used
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in the notor fuel quality testing program which shall include

portabl e scanni ng devi ces.

(2) Authorize a county auditor, or a person who is designated

by the county auditor to act as a nptor fuel inspector., to do any

or all of the foll ow ng:

(a) Inspect and test notor fuel that is sold in the auditor's

county:

(b) Inspect each location at which a retailer sells or offers

for sale notor fuel in the auditor's county to determ ne whether

the retailer is in conpliance with the program

(c) Upon the county auditor's own initiative or upon a

conpl aint nade by a person. inspect any location where a retailer

sells or offers for sale notor fuel

(d) Determ ne the frequency of inspections of retailers that

sell or offer for sale notor fuel in the auditor's county:;

(e) Termnate notor fuel testing in the auditor's county by

sending witten notice of the termnation to the director.

(3) Require a person who is designated by a county auditor to

act as a motor fuel inspector to successfully conplete training

that is provided by the director, another state, an institution of

hi gher education that has received a certificate of authorization

fromthe Ohio board of regents under section 1713.02 of the

Revi sed Code, a state institution of higher education as defined

in section 3345.011 of the Revised Code, or a private firmthat is

approved and nonitored by the director:

(4) Require a retailer, upon the request of a county auditor

or a county auditor's designated inspector, imediately to provide

to the auditor or inspector, free of charge and in containers

provi ded by the auditor or inspector, an anount of notor fuel as

required by the auditor or inspector for testing. The rul es shal
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require that each notor fuel sanple that is provided for purposes

of the nmotor fuel quality testing program be punped by the county

auditor or the county auditor's designated inspector.

(5)(a) Require a county auditor or a county auditor's

desi gnated inspector to test a sanple that is provided in

accordance with rules adopted under division (B)(4) of this

section using authorized testing equi pnent to determ ne whet her

the notor fuel conplies with the standards established for notor

fuel by the Anerican society for testing and materials conmittee

D02 on petrol eum products and lubricants. In addition, the rules

shall require the auditor or inspector to provide the results of

the testing to the retailer

(b) Specify that notor fuel is in conpliance with standards

if it is within one octane point of the applicabl e octane

certification using authorized testing equi pnent or wthin

si x-tenths of one octane point of the applicabl e octane

certification when tested by a certified | aboratory.

(6)(a) Allow a retailer, if the results of the notor fuel

quality testing using authorized testing equi pnent indicate that

the notor fuel is not in conpliance with the standards established

for octane certification, to challenge the results by imedi ately

submtting a witten statenent, on a form prescribed by the

director, to the county auditor or inspector before the auditor or

i nspector | eaves the retailer's location indicating that the

retailer disagrees with the results of the testing. The rules

shall require the county auditor or the designated inspector, if

the retailer challenges the results of the testing. to subnt a

sanple of the notor fuel, which shall be provided in accordance

with rules adopted under division (BY(6)(b) of this section, to a

| aboratory that is certified by the American society for testing

and materials to determ ne whether the notor fuel is in conpliance

with the standards.
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(b) Require a retailer who chall enges the results of the

notor fuel quality testing using authorized testing equi pnent

i mediately to provide the auditor or inspector, free of charge

and in containers provided by the auditor or inspector. an

additi onal anmpunt of notor fuel that is fromthe sane fuel from

which the original sanple was provided and that i s necessary to

subnit a sanple of the notor fuel to a certified | aboratory.

(7) Require a retailer to take actions to ensure that notor

fuel is brought into conpliance with the standards established for

octane certification if the results of the notor fuel quality

testing conducted by a county auditor or a designated inspector

indicate that the notor fuel is not in conpliance with the

standards and the retailer has not challenged the results that

wer e obt ai ned using authorized testing equipnent or if the results

of any testing conducted by a certified |laboratory indicate that

the notor fuel is not in conpliance with those standards;

(8) Require a county auditor or a designated inspector to

issue a warning to a retailer if the results of the notor fuel

quality testing indicate that the notor fuel is not in conpliance

with the standards established for octane certification. In

addition, the rules shall require that not later than five days

after a test indicates that the notor fuel is not in conpliance

with the standards for octane certification, a county auditor or a

desi gnated i nspector retest the mptor fuel using a new sanple

punped fromthe sane source fromwhich the original sanple of

not or fuel was obtained that was not in conpliance with the

st andar ds.

(9) Require county auditors to nmaintain records that are

determ ned necessary to ascertain conpliance with this section and

the rules adopted under it. At a mininum the rules shall require

a county auditor to retain, for not |less than two vears after the

date on which the results fromnotor fuel quality testing were
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obtained, all records of testing that indicate that the notor fuel

was not in conpliance with the standards established for octane

certification.

(10) Establish requirenments and procedures under which the

director may exam ne records of county auditors to ascertain

conpliance with this section and the rul es adopted under it;

(11) Prescribe all forns that are necessary for the notor

fuel quality testing program

(12)(a) Establish quidelines and standards in accordance with

which a county auditor nmay test sedinment fromthe notor fuel punps

and water _in the notor fuel storage tanks of a retailer located in

the auditor's county. The guidelines and standards shall be

nodel ed on the uniformlaws and regul ations of the national

institute of standards and technol ogy published in handbook 130.

The rules shall allow a county auditor to establish additional

gui del i nes and standards for the testing of water and sedi nent,

provided that the guidelines and standards do not conflict with

state or federal laws and requl ations. Further., the rul es shal

allow a county auditor to establish penalties for a violation of

the quidelines and standards established by the director or the

county auditor, if applicable.

(b) Authorize a county auditor or an inspector designated by

the auditor to test the sedinent fromthe notor fuel punps and

water in the notor fuel storage tanks of a retailer located in the

audi tor's county:

(c) Require a retailer to allow an auditor or an auditor's

desi gnated i nspector to test the sedinent fromthe retailer's

not or fuel punps and water in the retailer's notor fuel storage

tanks upon the request of the auditor or designated inspector;

(d) Require a county auditor or a designated inspector to

issue a warning to a retailer if the results of the testing of

Page 6

143
144
145

146
147
148

149
150

151
152
153
154
155
156
157
158
159
160
161
162
163

164
165
166
167

168
169
170
171

172
173



H. B. No. 297
As Introduced

sedinent fromthe notor fuel punps or the testing of water in the

not or fuel storage tanks conducted by the auditor or inspector

indicate that the anmpunt of sedinent froma notor fuel punp or the

amount of water in a storage tank is not in conpliance with the

gui del i nes and standards established in rules adopted under this

section. In addition, the rules shall require that not |ater than

five days after a test indicates that the anpunt of sedi nent from

a notor fuel punp or the anmpunt of water in a storage tank is not

in conpliance with the guidelines and standards, a county auditor

or a designated inspector retest the sedinent or water fromthe

same _notor fuel punp or in the sane notor fuel storage tank

(e) Require a retailer to take actions to ensure that the

notor fuel punp is brought into conpliance with the qguidelines or

standards established in rules adopted under this section if the

results of the sedinent testing fromthe notor fuel punps

conducted by the county auditor or the designated inspector

i ndi cate that the anmpunt of sedinment fromthe notor fuel punp is

not in conpliance with the guidelines and standards;

(f) Require a retailer to take actions to ensure that the

storage tank is brought into conpliance with the quidelines or

standards established in rules adopted under this section if the

results of the water testing of the notor fuel storage tanks

conducted by the county auditor or the designated inspector

indicate that the storage tank is not in conpliance with the

qui del i nes and st andards.

(13) Establish other procedures, criteria, and requirenents

that are necessary to inplenment or administer this section.

(O (1) No retailer shall sell or offer for sale notor fue

that fails to conply with the standards for notor fuel that are

established in rul es adopted under this section.

(2) Notwi thstandi ng any other section of the Revised Code
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governing the crediting of noney fromfines, noney that is

collected fromfines pursuant to division (B) of section 1327.99

of the Revised Code as a result of a violation of division (C (1)

of this section shall be credited to a special fund that shall be

created in the county in which the violation occurred. The county

auditor of that county shall use the noney in the fund to

adnm nister the notor fuel quality testing programin the county.

(D) A record of or docunment concerning test results is a

public record under section 149.43 of the Revised Code only if the

record or docunent substantiates a fine that is |evied under
di vision (B) of section 1327.99 of the Revi sed Code.

Sec. 1327.99. (A) Woever violates section 1327.54 or
division (A), (B), (©, or (D of section 1327.61 of the Revised
Code is guilty of a m sdenmeanor of the second degree on a first
of fense; on each subsequent offense within seven years after the
first offense, such person is guilty of a mi sdeneanor of the first

degree.

(B) (1) Whoever violates division (C (1) of section 1327.70 of

the Revised Code shall be issued a warning. |If the violator

chall enges the results of authorized testing equi pnent under rul es

adopt ed under that section and subsequent testing of the notor

fuel in a certified |laboratory in accordance with those rul es

i ndicates that the fuel violates the notor fuel standards

established in those rules, the violator shall pay an anount that

is equal to | aboratory costs.

(2) Aviolator who commts a second offense within two vears

after commtting the first offense shall be fined two hundred

fifty dollars. If the violator challenges the results of

aut hori zed testing equi pnent under rul es adopted under section

1327.70 of the Revised Code and subsequent testing of the nptor

fuel in a certified |laboratory in accordance with those rules
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i ndicates that the fuel violates the notor fuel standards

established in those rules, the violator also shall pay an anpunt

that is equal to | aboratory costs.

(3) Aviolator who commts a third offense within two vears

after committing the first offense shall be fined five hundred

dollars. If the violator challenges the results of authorized

testing eaui pnent under rul es adopted under section 1327.70 of the

Revi sed Code and subsequent testing of the npotor fuel in a

certified | aboratory in accordance with those rules indicates that

the fuel violates the notor fuel standards established in those

rules, the violator also shall pay an ampbunt that is equal to

| aboratory costs.

(4) A violator who comnmits a fourth offense within two vears

after commtting the first offense shall be fined one thousand

dollars. If the violator challenges the results of authorized

testing equi pnent _under rul es adopted under section 1327.70 of the

Revi sed Code and subsequent testing of the nptor fuel in a

certified |laboratory in accordance with those rules indicates that

the fuel violates the notor fuel standards established in those

rules, the violator also shall pay an amount that is equal to

| aboratory costs.

(5) Aviolator who conmts a fifth offense within two years

after commtting the first offense shall be fined two thousand

dollars. If the violator challenges the results of authorized

testing eaui pnent under rul es adopted under section 1327.70 of the

Revi sed Code and subsequent testing of the notor fuel in a

certified |laboratory in accordance with those rules indicates that

the fuel violates the notor fuel standards established in those

rules, the violator also shall pay an amount that is equal to

| aboratory costs.

(6) Aviolator who conmts a sixth or subsequent offense

within two vears after committing the first offense shall be fined
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an anmpunt that is equal to twi ce the anount of the npbst recent

fine that was i nposed on the violator. If the violator chall enges

the results of authorized testing equipnent under rul es adopted

under section 1327.70 of the Revi sed Code and subsequent testing

of the notor fuel in a certified |aboratory in accordance wth

those rules indicates that the fuel violates the notor fue

st andards established in those rules, the violator also shall pay

an anmpunt that is equal to | aboratory costs.

(C) As used in division (B) of this section:

(1) "Authorized testing equipnent” has the sane nmeaning as in

section 1327.70 of the Revi sed Code.

(2) "laboratory costs" nmeans all costs associated with

testing the octane of a sanple of npotor fuel at a certified

| aboratory for purposes of the notor fuel quality testing program

est abl i shed under section 1327.70 of the Revised Code and rul es

adopted under it. "Laboratory costs" includes, but is not linmted

to, shipping costs of a sanple of notor fuel, fees charged by a

certified |aboratory for the testing of a sanple of notor fuel,

taxes, and other simlar costs.

Section 2. That existing section 1327.99 and section 1327.70

of the Revised Code are hereby repeal ed.
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