As Passed by the House

129th General Assembly
Regular Session Am. H. B. No. 473
2011-2012

Representative Wachtmann

Cosponsors: Representatives Boose, Brenner, Buchy, Damschroder, Hall,

Huffman, Johnson, Lynch, McClain, Sears, Stebelton, Thompson

A BILL

To anend sections 1501. 32, 1501.33, 1521.04, 1522.03,
and 1522.05, to enact sections 1522.10, 1522.101,
1522.11 to 1522.13, 1522.131, and 1522.14 to
1522.21, and to repeal section 1522.07 of the
Revi sed Code to establish a programfor the
i ssuance of permits for the w thdrawal and
consunptive use of waters fromthe Lake Erie basin
and to establish other requirenments related to the
i npl ementation of the Great Lakes-St. Law ence

Ri ver Basin Water Resources Conpact.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1501.32, 1501.33, 1521.04, 1522.03,
and 1522. 05 be amended and sections 1522.10, 1522.101, 1522.11,
1522. 12, 1522.13, 1522.131, 1522.14, 1522.15, 1522.16, 1522.17,
1522.18, 1522.19, 1522.20, and 1522.21 of the Revised Code be

enacted to read as foll ows:

Sec. 1501.32. (A) No person shall divert nore than one
hundred thousand gal |l ons per day of any waters of the state out of
the Lake—Erie—or Chio river dralnagebasins watershed to anot her
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basin wi thout having a pernmit to do so issued by the director of
natural resources. An application for such a permt shall be filed
with the director upon such fornms as the director prescribes. The
application shall state the quantity of water to be diverted, the
pur pose of the diversion, the life of the project for which the
water is to be diverted, and such other information as the
director may require by rule. Each application shall be
acconpani ed by a nonrefundable fee of one thousand dollars, which
shall be credited to the water managenent fund, which is hereby

cr eat ed.

(B) The director shall not approve a permt application filed
under this section if the director determ nes that any of the

foll ow ng applies:

(1) During the life of the project for which the water is to
be diverted, sonme or all of the water to be diverted will be

needed for use within the basin Ghio river watershed.

(2) The proposed di version woul d endanger the public health,

safety, or welfare

(3) The applicant has not denpnstrated that the proposed
di version is a reasonabl e and beneficial use and is necessary to

serve the applicant's present and future needs.

(4) The applicant has not denonstrated that reasonable
efforts have been nmade to devel op and conserve water resources in
the inporting basin and that further devel opnment of those
resources woul d engender overriding, adverse econom c, social, or

envi ronment al i npacts.

(5) The proposed diversion is inconsistent with regional or

state water resources plans.

(6) The proposed diversion, alone or in conmbination with
ot her diversions and water |osses, will have a significant adverse

i mpact on in-stream uses or on econonic or ecol ogical aspects of
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wat er | evel s.

The director may hold public hearings upon any application

for a pernit.

{B) The director shall determine the period for which each

permt approved under this section will be valid and specify the

expiration date, but in no case shall a permt be valid beyond the

life of the project as stated in the application.

The director shall establish rules providing for the transfer
of permits. A permt nay be transferred on the conditions that the

guantity of water diverted not be increased and that the purpose

of the diversion not be changed.

(D) (1) Wthin a tine established by rule,

the director

Page 3

50

51
52

53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

72
73
74
75

76
77
78
79

80



Am. H. B. No. 473
As Passed by the House

shall do one of the follow ng:

(a) Notify the applicant that an application the applicant
filed under this section is approved or denied and, if denied, the

reason for denial

(b) Notify the applicant of any nodification necessary to

qualify the application for approval

(2) Any person who receives notice of a denial or
nodi fi cati on under division (E-(D)(1) of this section is entitled
to a hearing under Chapter 119. of the Revised Code if the person
sends a witten request for a hearing to the director within
thirty days after the date on which the notice is nmiled or

ot herwi se provided to the applicant.

H-(E) The director shall revoke a permt under this section
Wi thout a prior hearing if the director deternmines that the
guantity of water being diverted exceeds the quantity stated in

the pernit application.

The director may suspend a permit if the director deternines
that the continued diversion of water will endanger the public
health, safety, or welfare. Before suspending a pernit, the
director shall nmake a reasonable attenpt to notify the permttee
that the director intends to suspend the permt. If the attenpt
fails, notification shall be given as soon as practicable
foll owing the suspension. Wthin five days after the suspension,
the director shall provide the permttee an opportunity to be
heard and to present evidence that the continued diversion of

water will not endanger the public health, safety, or welfare.

If the director determ nes before the expiration date of a
suspended permt that the diversion of water can be resuned
W t hout danger to the public health, safety, or welfare, the
director shall, upon request of the permittee, reinstate the

permt.
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S-(F) Any six or nore residents of this state nay petition
the director for an investigation of a withdrawal of water
resources that they allege is in violation of a pernmt issued

under this section

The petition shall identify the pernittee and detail the
reasons why the petitioners believe that grounds exist for the

revocation or suspension of the permt under this section.

Upon recei pt of the petition, the director shall send a copy
to the permittee and, within sixty days, nake a determ nation
whet her grounds exist for revocation or suspension of the permit

under this section

(G Each pernmittee shall submit to the director an annua

report containing such information as the director nmay require by

rul e.

Sec. 1501.33. (A) Except as provided in divisions (B) and,
(O . and (D) of this section, no person shall allow a facility
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that the person owns or operates to withdraw waters of the state

in an anmount that would result in a new or increased consunptive

use of nore than an average of two mllion gallons of water per

day in any thirty-day period without first obtaining a pernmit from

the director of natural resources under section 1501.34 of the
Revi sed Code. Fheperson Prior to devel oping a new or increased

w t hdrawal or consunptive use capacity that wuld facilitate a

withdrawal requiring a permt under this section, an owner or

operator of a facility shall submt an application for a permt to

the director on a formhe the director prescribes—whieh. The

application shall declare and docunent all of the foll ow ng:

(1) The facility's current withdrawal capacity per day if the

withdrawal is to occur at a facility already in operation;

(2) The total new or increased daily wthdrawal capacity

proposed for the facility;

(3) The locations and sources of water proposed to be

wi t hdr awn;
(4) The locations of proposed di scharges or return flows;
(5) The locations and nature of proposed consunptive uses;

(6) The estinmted average annual and nonthly vol unmes and

rates of w thdrawal ;

(7) The estinmted average annual and nonthly vol unes and

rates of consunptive use

(8) The effects the withdrawal is anticipated to have with

respect to existing uses of water resources;

(9) A description of other ways the applicant's need for

water may be satisfied if the application is denied or nodified;

(10) A description of the conservation practices the

applicant intends to follow,

(11) Any other information the director nay require by rule.
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Each application shall be acconpani ed by a nonrefundable fee
of one thousand dollars, which shall be credited to the water

managenent fund created under section 1501.32 of the Revised Code.

(B) Amjor utility facility that is subject to regul ation
under Chapter 4906. of the Revised Code need not obtain a permt
under section 1501. 34 of the Revised Code.

(O (1) A public water system as that termis defined in
section 6109.01 of the Revised Code, that withdraws waters of the
state in an anount that would result in a new or increased
consunptive use of nore than two million gallons per day need not

obtain a permt under section 1501.34 of the Revised Code if any
of the follow ng apphy applies:

(a) The public water systemwas in operation on theeffective
date—of this—seetion June 29, 1988, and no substantial changes are

proposed for that system except as specified in division (C(1)(c)

of this section—._

(b) A public water systemthat is proposed to be constructed
or installed, or an existing systemfor which changes are

proposed, enconpasses only water distribution facilities+._

(c) A public water system other than one that enconpasses
only water distribution facilities, is proposed to be constructed
or installed, or substantial changes in the design capacity of an
exi sting system other than one that enconpasses only water
distribution facilities, are proposed; the plans subnmitted for the
systemto the director of environnental protection under section
6109. 07 of the Revised Code declare and docunment the information
specified in division (A) of this section and rul es adopted under
it as determ ned by the director of natural resources; and the
director of environnental protection has applied the criteria
specified in division (A) of section 1501.34 of the Revised Code

in reviewi ng and approving the plans as deternined by the director
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of natural resources.

(2) Any public water systemthat withdraws waters of the
state in an anmount that would result in a new or increased
consunptive use of nore than two million gallons per day and that
does not neet the criteria specified in dirvdsiens division
(O(1)(a), (b), or (c) of this section shall obtain a pernmit under
section 1501. 34 of the Revised Code. A person who submts plans
for such a system under section 6109.07 of the Revised Code may
request the director of natural resources in witing to consider
those plans as an application under this section. No |ater than
twenty days after receiving the request, the director shall notify

t he person of one of the follow ng:

(a) The plans declare and document the information specified
in division (A) of this section and rul es adopted under it and are
accepted as an application under this section, and the person
shall submit to the director the application fee required under

division (A of this section-._

(b) Additional specified information is necessary before the

director can accept the plans as an application;-._

(c) The plans do not neet the requirenents of division (A) of
this section and rul es adopted under it and an application shal

be submtted in accordance with this section

(D) Afacility that is required to obtain a permt under
sections 1522.10 to 1522.21 of the Revised Code need not obtain a
permt under section 1501.34 of the Revised Code.

Sec. 1521.04. The chief of the division of soil and water
resources, with the approval of the director of natural resources,
may make | oans and grants fromthe water managenent fund created
in section 1501.32 of the Revised Code to governnental agencies

for water managenent, water supply inprovenents, and planni ng and
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may adm ni ster grants fromthe federal governnent and from ot her
public or private sources for carrying out those functions and for
the performance of any acts that may be required by the United
States or by any agency or departnent thereof as a condition for
the participation by any governmental agency in any federal
financial or technical assistance program Direct and indirect

costs of administration may be paid fromthe fund.

The chief may use the water managenent fund for the purposes
of adm nistering the water diversion and consunptive use permt
prograns established in sections 1501.30 to 1501. 35 of the Revised
Code and the withdrawal and consunptive use permit program
establ i shed under sections 1522.10 to 1522.21 of the Revi sed Code;

to performwatershed and water resources studies for the purposes
of water managenent planning; and to acquire, construct,
reconstruct, inprove, equip, maintain, operate, and di spose of
wat er managenent inprovenents. The chief may fix, alter, charge,
and collect rates, fees, rentals, and other charges to be paid
into the fund by governnental agencies and persons who are
supplied with water by facilities constructed or operated by the
department of natural resources in order to anortize and defray
the cost of the construction, naintenance, and operation of those

facilities.

Sec. 1522.03. {A—Subjecttothe Hmtations—establishedin
i visi B : ) . 4 ) I o t] "
of natural resources The chief of the division of soil and water

resources shall do beth all of the foll ow ng:

H-(A) Adopt rules in accordance with Chapter 119. of the
Revi sed Code for the inplenentation, adm nistration, and
enforcenment of this—ehapter the great |akes-st. Lawence river

basin water resources conpact;

23(B) Enforce the great |akes-st. Lawence river basin water
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resources conpact and take appropriate actions to effectuate its

pur poses and i ntent-

(C) Adopt rules in accordance with Chapter 119. of the

Revi sed Code for the devel opnment. inplenmentation, adninistration

and enforcenent of any pernit program established under this

chapt er.

Rul es adopted under this section shall be no nore stringent

than the great | akes-st. Lawence river basin water resources

conpact. The chief shall convene a worKking group consisting of

parties with interests in Lake Erie, the Lake Eri e watershed, and

the great | akes-st. Lawence river basin water resources conpact.

The working group shall consult with the chief reqgarding the

adoption of rules under this section

Sec. 1522.05. {A) Pursuant to Section 9.2 of the great
| akes-st. Lawence river basin water resources conpact, the
governor may take such actions as are necessary for the initial
organi zati on and operation of the great |akes-st. Lawence river
basi n water resources council created in Section 2.1 of the

conmpact. Agencies of the state are hereby authorized to cooperate

with the council.
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chief of the division of soil and water resources shall adopt

voluntary wat ershedw de goals, objectives, and standards for water

conservation and efficiency consistent with Section 4.2 of the

great | akes-st. Lawence river basin water resources conpact.

Sec. 1522.10. As used in sections 1522.10 to 1522.21 of the

Revi sed Code:

(A) "Baseline facility" neans a facility identified in the

baseline report or a facility added to the baseline report under

section 1522.16 of the Revi sed Code.

(B) "Baseline facility abandonnent" neans the voluntary and

affirmati ve term nation of a baseline facility's withdrawal and

consunptive use capacity as listed in the baseline report.
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"Baseline facility abandonnent" does not include the nonuse or the

transfer of a baseline facility's withdrawal and consunptive use

capacity unless either of the follow ng applies:

(1) The nonuse continues for fifteen consecutive yvears for a

facility with a potential withdrawal from Lake Erie or a

recogni zed navi gational channel and the nonuse is not extended in

accordance with division (B) of section 1522.16 of the Revised
Code.

(2) For a facility to which division (B)(1) of this section

does not apply. the nonuse continues for thirty-six consecutive

nonths and is not extended in accordance with division (B) of
section 1522.16 of the Revised Code.

(C) "Baseline report" neans a list of the w thdrawal and

consunptive use capacities of facilities that was devel oped for

purposes of Section 4.12 of the great |akes-st. lLawence river

basi n water resources conpact by the departnent of natura

resources and submitted to the great | akes-st. lawence river

basin water resources council on Decenber 8. 2009.

(D) "Capacity" nmeans the ability of a facility's punps,

pi pes, and ot her appurtenances to w thdraw water presented in

terns of withdrawal capacity, treatnent capacity. distribution

capacity, or other capacity-limting factors.

(E) "Conpact" neans the great | akes-st. Lawence river basin

wat er resources conpact set forth in section 1522.01 of the
Revi sed Code.

(F) "Consunptive use" has the sane neaning as in section

1522. 01 of the Revised Code. For purposes of deternining a new or

i ncreased capacity for consunptive use, "consunptive use" is the

use based on a coefficient of consunptive use generally accepted

in the scientific community that npst accurately reflects the

process at a facility or the use based on facility specific data,
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whi chever is nore accurate.

(G "Diversion" has the sane neaning as in section 1522.01 of

the Revi sed Code.

(H "Facility" nmeans any site, installation, or building at

which water withdrawal and consunptive use activities take place

or _are proposed to take place, that is |located at a property or on

contiquous properties, and that is under the direction of either a

private or public entity. "Facility" includes any site,

installation, building, or service area of a public water system

at or within which water wi thdrawal and consunptive use activities

take pl ace.

(1) "Facility abandonnent" neans the voluntary and

affirmative ternmination of a facility's withdrawal and consunptive

use capacity as listed in a withdrawal and consunptive use permt

i ssued under section 1522.12 of the Revised Code. "Facility

abandonnment" does not include the nonuse or the transfer of a

facility's withdrawal and consunptive use capacity unless either

of the follow ng applies:

(1) The nonuse continues for fifteen consecutive yvears for a

facility with a potential withdrawal from Lake Erie or a

recogni zed navi gational channel and the nonuse is not extended in

accordance with division (B) of section 1522.16 of the Revised
Code.

(2) For a facility to which division (1)(1) of this section

does not apply. the nonuse continues for thirty-six consecutive

nonths and is not extended in accordance with division (B) of
section 1522.16 of the Revi sed Code.

(J) "High quality water" neans a river or stream segnent that

has been designated by the environnental protection agency under

Chapter 3745-1 of the Adm nistrati ve Code as an excepti onal warm

water habitat, cold water habitat, outstanding state water, or
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superior high-quality water.

(K) "lIncreased capacity" does not include any capacity that

results fromalterations or changes made at a facility that

repl ace existing capacity wi thout increasing the capacity of the

facility.

(LY "Public water systenl has the sane neaning as in section
6109. 01 of the Revi sed Code.

(M _"Recogni zed navi gation channel" neans that portion of a

river or streamextending frombank to bank that is a direct

tributary of Lake Erie and that, as of the effective date of this

section, is a state or federally maintained navigation channel

(N) "River or stream neans a body of water running or

flowing, either continually or intermttently, on the earth's

surface or a channel in which such flow occurs.

(O "Water" neans ground or surface water contained within

the basin of the Lake Erie source watershed.

Sec. 1522.101. For purposes of sections 1522.10 to 1522.21 of

the Revised Code. a reference to source watershed or the lLake FErie

source watershed neans the lLake Erie watershed considered as a
whol e.

Sec. 1522.11. (A) No person shall install or operate a

facility or equipnent that results in a new or increased diversion

of any water out of the Lake Erie watershed to another watershed

without first obtaining a permt to do so issued by the chief of

the division of soil and water resources. An application for such

a permt shall be submtted to the chief on a formthat the chief

prescribes. An application shall be acconpani ed by a nonrefundabl e

fee of one thousand dollars, which shall be credited to the water

managenent fund created in section 1501.32 of the Revised Code.
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(B) The chief shall approve a pernit application subnitted

under this section only if the chief deternmines that it neets the

criteria required to qgualify as an exception to the prohibition

agai nst _di versions established in Section 4.9 of the conpact. The

chief shall issue or deny a pernit through issuance of an order

Sec. 1522.12. (A) For purposes of the conpact. not |ater than

one hundred eighty days after the effective date of this section,

the chief of the division of soil and water resources shal

establish a programfor the issuance of permts for the w thdrawal

and consunptive use of water fromthe Lake Erie watershed. Upon

establishnent of the program the owner or operator of a facility

within the Lake Erie watershed that is not otherw se exenpt under

section 1522.14 of the Revised Code shall obtain a w thdrawal and

consunptive use pernmt fromthe chief if the facility neets any of

the followi ng threshold criteria:

(1) The facility has a new or increased capacity for

w thdrawal s or consunptive uses from lLake Erie or a recogni zed

navi gati on channel of at |east two and one-half mllion gallons

per day.

(2) Except as provided in division (A (3) of this section,

the facility has a new or increased capacity for withdrawal s or

consunptive uses fromany river or streamor fromground water in

the Lake Erie watershed of at |east one nillion gallons per day.

(3)(a) Except as provided in division (A (3)(b) of this

section, the facility has a new or increased capacity for

w thdrawal s or consunptive uses fromany river or streamin the

Lake Erie watershed that is a high guality water of at | east one

hundr ed t housand gallons per day. Division (A (3) of this section

does not apply to withdrawals and consunptive uses from

out standi ng state waters that are designated as such by the

envi ronnmental protection agency due to their exceptional
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recreational val ues.

(b) If a river or streamor segnent thereof is designated as

a high quality water as of the effective date of this section, the

threshold established in division (A (3)(a) of this section

applies to the river or streamor seagnent thereof and the entire

wat er shed upstream of that river, stream or segnent. If a river

or streamor segnent thereof is designated as a high quality water

after the effective date of this section, the threshold

established in division (A (3)(a) of this section applies to the

river or streamor seqgnent thereof and the entire watershed

upstream of that river, stream or segnent. provided that the

director of environnental protection and the director of natura

resources, or their designees, jointly determ ne that the proposed

w thdrawal or consunmptive use would cause the high quality water

to lose its designation as a high quality water. |If the directors

determ ne that the proposed w thdrawal or consunptive use woul d

not cause the high gqguality water to | ose that designation, the

threshold established in division (A (2) of this section applies

to the withdrawal or consunptive use at a point begi nning one

thousand feet upstreamof the upstream end of the designated high

quality water segnent or at a point beginning two tines the | ength

of the river, stream or segnent that has been designated as a

high quality water, whichever is greater.

Upon establishnment of the withdrawal and consunptive use

permt programunder this division, the owner or operator of a

facility that is not otherwi se exenpt under section 1522.14 of the

Revi sed Code and that is subject to a threshold specified in

division (A (1) or (2) of this section, after subnmitting an

application for a pernmt under this section and a determ nation by

the chief that the application is conplete, may conmmence

installation of the facility or equipnent that will result in a

new or increased wthdrawal or consunptive use of water in the
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Lake Erie watershed prior to i ssuance of the withdrawal and

consunptive use pernit.

Upon establishnment of the withdrawal and consunptive use

permt programunder this division, the owner or operator of a

facility that is not otherwi se exenpt under section 1522.14 of the

Revi sed Code and that is subject to a threshold specified in

division (A (3) of this section shall not install or operate the

facility or equipnent that will result in a new or increased

wi t hdrawal or consunptive use of water in the Lake Erie watershed

without first obtaining a withdrawal and consunptive use permt.

(B) Permts issued under this section shall be issued only

for the anbunt of withdrawal or consunptive use capacity of a

facility that neets or exceeds threshold anmpbunts established in

division (A) of this section. A permt shall not be required for

the portion of the withdrawal and consunptive use capacity of the

facility below that threshold anpunt.

(GO An applicant for a pernt shall submt an application to

the chief on a formthat the chief prescribes. The applicant shall

include with the application all of the foll ow ng:

(1) The nane, address., and tel ephone nunber of the applicant

and of a contact person for the applicant;

(2) The nanes, addresses, and other necessary contact

i nformation of any other owners and operators of the facility:

(3) A description of all of the foll ow ng:

(a) The facility's current withdrawal capacity per day if the

withdrawal is to occur at a facility already in operation;

(b) The total new or increased daily wthdrawal capacity

proposed for the facility;

(c) The locations and sources of water proposed to be

wi t hdr awn;
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(d) The | ocations of proposed di scharges or return fl ows;

(e) The |locations and nature of proposed consunptive uses and

the applicable consunptive use coefficient for the facility;

(f) The estinmated average annual and nonthly vol unes and

rates of w thdrawal

(d) The estimated average annual and nonthly vol unes and

rates of consunptive use

(h) The environnentally sound and econom cally feasible water

conservation neasures to be undertaken by the applicant;

(i) O her ways the applicant's need for water may be

satisfied if the application is denied or nodified:

(j) Any other information the chief may require to adequately

consi der the application.

(4) A nonrefundable application fee of one thousand doll ars,

the proceeds of which shall be credited to the water managenent
fund created in section 1501.32 of the Revised Code.

(D) Provided that a facility neets all applicable pernit

conditions, a permt for the facility is valid until the facility

is the subject of facility abandonnent. Once every five vears, the

owner or operator of a facility shall certify to the chief that

the facility is in conpliance with the pernmt that has been issued

for the facility.

(E) No person that is required to do so shall fail to apply

for and receive a withdrawal and consunptive use permt.

(F) A permt issued under this section shall include terms

and conditions restricting the withdrawal and consunptive use by a

facility to anpbunts not exceeding the capacity of the facility.

(G The chief shall issue or deny a pernit not |later than

ni nety days after receipt of a conplete application. |f

applicable, the chief shall conply with the requirenents regarding
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prior notice established in Section 4.6 of the conpact. The chi ef

shall issue or deny a permt through issuance of an order. The

chief shall issue a permt if all applicable criteria for

receiving the permt are net as provided in sections 1522.10 to
1522. 21 of the Revi sed Code.

Sec. 1522.13. (A) The chief of the division of soil and water

resources shall issue a withdrawal and consunptive use permt for

a facility if the chief determines that the facility neets all of

the criteria established in Section 4.11 of the conpact.

(B) In applying the provision of the decision-nmaking standard

established in Section 4.11.2 of the conpact, the chief shal

require that a withdrawal or consunptive use will be inmplenented

so as to ensure that the wi thdrawal or consunptive use will result

in no significant individual or cunul ative adverse inpacts on the

quantity or quality of the waters and water dependent natura

resources of the great | akes basin considered as a whole or of the

Lake Erie source watershed considered as a whole. As part of the

evaluation of a pernit application under Section 4.11.2 of the

conpact, the chief shall do all of the follow ng:

(1) Rely on the best generally accepted scientific nethods

appropriate for this state derived from professionally accepted

resources and practices;

(2) Consider the |ong-term nean annual infl ow and outfl ow of

the Lake Erie source watershed;

(3) Consider the withdrawal and the portion of the w thdrawal

that is not returned to the Lake Erie source watershed.

(C lInpacts of a withdrawal or consunptive use on the

quantity or quality of waters and water dependent natura

resources of nore |ocalized areas that affect |ess than the great
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| akes basin considered as a whole or the Lake Erie source

wat er shed consi dered as a whole shall be considered as a part of

the eval uation of whether a proposed w thdrawal or consunptive use

is reasonable as provided in Section 4.11.5 of the conpact.

(D) The chief shall not submt an application for a

wi t hdrawal and consunptive use pernmt for regional review under

Section 4.5.2(c)(ii) of the conpact to the reqgional body as

defined in Section 1.2 of the conpact unless regional review.is

agreed to by the applicant.

(E) Nothing in sections 1522.10 to 1522.21 of the Revised

Code shall be construed to affect, limt, dinmnish, or inpair any

rights validly established and exi sting under the laws of this
state as of Decenber 8. 2008, including, but not limted to,
sections 1506.10 and 1521.17 of the Revised Code, or to linmt a

person's right to the reasonable use of ground water, water in a

| ake, or any other watercourse in contravention of Section 19b of
Article I, Chio Constitution.

Sec. 1522.131. (A) To encourage the devel opnent of innovative

wat er _use practices and technol ogi es that ensure sustai nabl e wat er

use for industrial, commercial, residential, agricultural, or

publ i c purposes, including recreational and cultural resources, as

a neans to facilitate sustai nable econonic growmh and job

creation, the chief of the division of soil and water resources,

with the approval of the director of natural resources, nmy issue

experinmental use pernmts. An experinental use permt nay be issued

in lieu of a withdrawal and consunptive use permt as determ ned

appropriate by the chief.

(B) An experinmental use pernt nmay be issued if all of the

follow ng apply:

(1) The experinental use is reasonabl e based on a

consideration of the factors specified in Section 4.11.5 of the
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conpact .

(2) The experinmental use will use no nore water than is

necessary to deternine the effectiveness and econonic feasibility

of the experinental use.

(3) The experinmental use does not reduce the protection

afforded the waters and water dependent natural resources of the

source watershed as defined in the conpact bel ow what is provided

in this chapter and rul es adopted under it.

(G The chief may refuse to i ssue an experinental use permt

if the chief determ nes that the proposed use will result in

significant individual or cunul ative adverse inpacts on the

quantity or quality of the waters and water dependent natura

resources of the great | akes basin considered as a whole or the

Lake Erie source watershed considered as a whol e.

(D) _The chief shall issue or deny a pernit under this section

t hrough i ssuance of an order.

(E) The chief shall establish the terns and conditions of an

experinental use pernit and nay suspend such a pernit, at any

tine, if the chief finds that its terns or conditions are being

violated or that its terns and conditions are inadequate to avoid

significant individual or cunul ative adverse inpacts on the

quantity or quality of the waters and water dependent natura

resources of the great | akes basin considered as a whole or the

Lake Eri e source watershed consi dered as a whol e.

(F) An experinental use pernmt issued under this section

shall expire not later than twenty-four nonths after the date of

i ssuance of the permt.

Sec. 1522.14. The following are exenpt fromthe requirenent

to obtain a withdrawal and consunptive use pernt:

(A) Afacility or proposed facility that has a wi thdrawal and
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consunpti ve use capacity or proposed capacity bel ow the threshold
ampunt s _established in divisions (A (1) to (3) of section 1522.12
of the Revised Code;

(B) Afacility that has a new or increased wi thdrawal

capacity above an applicable threshold amount established in
section 1522.12 of the Revised Code if either of the foll ow ng

apply:

(1) Except as provided in division (B)(2) of this section,

the new or increased maxi numdaily withdrawal of the facility is

| ess than the applicable threshold anbunt when averaged over any

ni nety-day peri od.

(2) The new or increased maxi numdaily wi thdrawal of the

facility is less than the applicable threshold anpbunt when

averaged over any forty-five-day period with regard to a facility

with withdrawals froma river or streamthat is a high quality

wat er when the withdrawals are nade at a point where the area of

the watershed of the river or streamis | ess than one hundred

square mles but greater than fifty square m|les.

Division (B) of this section does not apply to withdrawals of

a facility froma river or streamthat is a high quality water

when the withdrawals are nade at a point where the area of the

wat ershed of the river or streamis fifty square niles or |ess.

(C A baseline facility that has not increased its w thdrawal

and consunptive use capacity beyond the capacity listed in the

baseline report and beyvond the threshold anpbunts established in
section 1522.12 of the Revi sed Code;

(D) An electric generating facility that increases its

consunptive use due to a requirement inposed by a federa

requl ation that is unrelated to an increase in production at the

facility;

(E) Afacility making a wi thdrawal and consunptive use from
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an_i npoundnent of water collected primarily fromdiffused surface

wat er _sources, including a farm pond, golf course pond, nursery

pond, stormmvater retention pond, or other private pond; or a

facility nmaking a withdrawal and consunptive use from any stream

or river to augnent the water supply of an inpoundnent of water if

the inpoundnent is used, at least in part, for firefighting

pur poses. The exenption established by this division does not

apply to a facility making a withdrawal and consunptive use for

industrial purposes or for public water supply purposes.

(F) Afacility that nust tenporarily establish a new or

increased wi thdrawal and consunptive use capacity as a result of

an_energency for the duration of that enmergency that. without the

new or_increased withdrawal and consunptive use capacity, wll

result in immnent harmto hunan health or property;

(G Afacility that is establishing a new or is increasing

its withdrawal and consunptive use capacity in conpliance with an

experinmental use pernmt issued under section 1522.131 of the
Revi sed Code:

(H Afacility that nust tenporarily establish a new or

increased withdrawal and consunptive use capacity in order to

respond to a humanitarian crisis for the duration of that crisis

if the new or increased capacity is necessary to assist in the

managenent of that crisis;

(1) Afacility that is exenpt fromthe requirenent to obtain

a permit under division (B) or (€ of section 1501.33 of the
Revi sed Code:;

(J) Afacility that is subject to requlation under Chapter
1514. of the Revi sed Code;

(KY Afacility that purchases all of its water froma public

wat er system

(L) Afacility that is withdrawing or consunptively using
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wat er froman off-streaminpoundnent that has been substantially

filled with a streamw thdrawal by a baseline facility or with a

streamw thdrawal that is subject to a withdrawal and consunptive

use permt:

(M Afacility that is increasing its w thdrawal or

consunptive use capacity directly related to supplying a ngmjor

electric generating facility that is subject to requl ati on under
Chapt er 4906. of the Revi sed Code.

Sec. 1522.15. (A (1) Transfer of a withdrawal and consunptive

use permt upon the sale or transfer of a facility nary occur so

long as the location of the facility, the source of water, and the

wi t hdrawal and consunptive use capacities do not change. Transfer

of the baseline withdrawal and consunptive use capacity of a

baseline facility upon the sale or transfer of the baseline

facility may occur so long as the |ocation of the facility, the

source of water, and the withdrawal and consunptive use capacities

do not change. Transferred capacity of a baseline facility does

not require a withdrawal and consunptive use permt.

Notice of a transfer shall be provided to the chief of the

division of soil and water resources in a nanner prescribed by the

chi ef.

(2) 1f the owner of a facility for which a withdrawal and

consunptive use permt has been issued sells or transfers a

portion of the facility, transfer of the applicable portion of the

w t hdrawal and consunptive use capacity authorized by the

wi t hdrawal and consunptive use pernit nay occur so long as the

location of the facility, the source of water., and the total

wi t hdrawal and consunptive use capacities do not change. The

permttee shall provide notice of such a transfer to the chief in

a _manner prescribed by the chief. Upon receipt of the notice and

if a permt is required for the transferred portion based on the
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threshol d amounts established in divisions (A (1) to (3) of

section 1522.12 of the Revised Code, the chief shall issue a new

permt for the transferred portion of the facility to the

transferee and a nodified permt for the remaining portion of the

facility to the original permttee upon a showing that the

transferee will nmeet the conditions of the original permt and al

applicable requirenents of this chapter and rul es adopted under

it. Any new permt shall reflect the portion of the withdrawal and

consunptive use capacity that has been transferred.

(3) If the owner of a baseline facility sells or transfers a

portion of the baseline facility, transfer of the applicable

portion of the withdrawal and consunptive use capacity listed in

the baseline report for that facility may occur so |long as the

|l ocation of the facility, the source of water, and the tota

wi t hdrawal and consunptive use capacities do not change. The owner

shall provide notice of such a transfer to the chief in a manner

prescribed by the chief. The chief shall not require the owner of

the baseline facility or the transferee to obtain a withdrawal and

consunptive use pernmt, but shall update the baseline report to

reflect the transfer.

(4) The chief may deny a transfer under this section by

i ssuing an order denying the transfer and sending witten notice

to the pernittee and the transferee not later than thirty days

after notice of the intended transfer. The chief shall deny the

transfer if the chief deternmines that the transfer will result in

nonconpliance with this chapter, rules adopted under it, or the

terns _and conditions of a withdrawal and consunptive use permt.

(5) The chief shall renove a facility fromthe baseline

report when the facility is subject to baseline facility

abandonnent. However, a baseline facility shall not be renoved

fromthe baseline report due to the transfer of the facility's

basel i ne capacity.
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(B) No person shall sell or transfer a w thdrawal and

consunpti ve use permt for purposes of evading the requirenents
established in sections 1522.10 to 1522.21 of the Revi sed Code.

Sec. 1522.16. (AY(1) The owner or operator of a facility may

petition the chief of the division of soil and water resources for

either of the foll ow ng:

(a) Inclusion in the baseline report if the owner or operator

believes that the facility was erroneously excluded fromthe

report:;

(b) The anendnent of the anpunt of a withdrawal and

consunptive use or other information included in the baseline

report regarding the facility if the owner or operator believes

that the information is incorrect.

(2) The chief shall issue an order either approving or

di sapproving a petition submtted under this section. The chief

shall issue the order based on a thorough exan nation of the

ci rcunst ances concerni ng the petition.

(3) The chief shall adopt rules in accordance with Chapter

119. of the Revised Code that establish procedures for the

subni ssion of petitions under this division.

(B) Wth regard to the nonuse of a baseline facility's or a

facility's withdrawal and consunptive use capacity., not |ater than

sixty days after the tinme period specified in division (B)(1) or
(2) or (I1)(1) or (2) of section 1522.10 of the Revised Code, the

owner or operator of the facility may request an extension from

the chief to retain the facility's active status. The request

shall be made in a manner prescribed by the chief. The chief shall

determ ne the appropriate terns and conditions of the extension,

if approved, based on infornmation subnmtted by the owner or

operator. The chief shall issue an order approvi ng or di sapprovi ng
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the request and shall do so in a manner prescribed by the chief.

Sec. 1522.17. (A The owner or operator of a facility who is

applyving for a withdrawal and consunptive use permt shall submt

to the chief of the division of soil and water resources a

facility water conservation plan that incorporates environnentally

sound and econonmically feasible water conservation neasures in

accordance with Section 4.11.3 of the conpact. |If the plan

reasonably i ncorporates environnentally sound and economically

feasible water conservation neasures applicable to the facility,

it shall be deened to be in conpliance with Section 4.11.3 of the

conpact .

(B) The chief shall keep confidential any portions of a

facility water conservation plan that constitute a trade secret as

defined in section 1333.61 of the Revised Code as foll ows:

(1) During the period of tine after confidentiality is

reqguest ed under division (C) of this section and until the chief

nmakes a determi nation to approve or di sapprove the reguest:;

(2) On and after the date on which the chief approves a

request for confidentiality under division (C) of this section

Any portions of a facility water conservation plan that are

kept confidential as provided in this division are not subject to
section 149.43 of the Revi sed Code.

(CQ (1) The owner or operator of a facility may request that

any portions of a facility water conservation plan be kept

confidential. The request for confidentiality shall be subntted

at the sanme tinme that an owner or operator submts a facility

wat er _conservation plan under division (A) of this section. The

owner or operator shall clearly indicate the information that the

owner or operator considers a trade secret and shall label it as

"trade secret." Failure to nmake such a request shall constitute a

Page 27

786

787
788
789
790
791
792
793
794
795
796

797
798
799

800
801
802

803
804

805
806
807

808
809
810
811
812
813
814
815



Am. H. B. No. 473
As Passed by the House

wai ver of the right to prevent public disclosure of the

information. A request for confidentiality shall be acconpani ed by

docunents that support the reqguest. The docunents shall describe

the nmeasures that the requestor has taken to safequard the

confidentiality of the information and indi cate whet her or not

others are bound by a confidentiality agreenent related to the

i nf ormati on.

(2) The chief, by order, shall issue a decision regarding the

confidentiality request not later than forty-five days after the

receipt of the request. Until the decision is issued, the

information that is the subject of the request shall be

confidential and maintained by the chief in a separate file

| abel ed "confidential." The applicant shall be notified by nnil of

t he deci si on.

Sec. 1522.18. The chief of the division of soil and water

resources, on the chief's own initiative or upon witten conpl ai nt

by any person, may investigate or nake inquiries into any all eged

failure to conmply with this chapter., any rule adopted under it.

any order issued under it, or the terns and conditions of a permt

i ssued under it. The chief or the chief's duly authorized

representative may enter at reasonable tines on any private or

public property to inspect and investigate conditions relating to

any such all eged act of nonconpliance and, if necessary, may apply

to the court of common pleas having jurisdiction for a warrant

pernmtting the entrance and inspection.

Sec. 1522.19. No person shall violate any provision of this

chapter, any rule or order adopted or issued under it., or any term

or condition of a permt issued under it.

Sec. 1522.20. (A (1) The chief of the division of soil and

wat er resources nay i ssue an order to a person that the chief
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deternines has violated, is violating, or is threatening to

violate any provisions of this chapter., rules adopted under it, or

permts or orders issued under it. The order shall be effective

upon issuance and shall identify the facility where the violation

has occurred. is occurring. or is threatened to occur, the

specific violation, and actions that the owner or operator of the

facility nust take to conply with the order. The order shall

establish a reasonabl e date by which the owner or operator nust

conply with the order

(2) An order issued under division (A (1) of this section

shall be in witing and shall contain a finding of the facts on

which the order is based. Notice of the order shall be qgiven by

certified mail to the applicable owner or operator of a facility.

Notice also shall be provided to a person who initiated a

conplaint that resulted in the order and shall be posted on the

web site of the departnent of natural resources in a manner

prescribed by the chief.

(B) (1) The chief. by order. may propose to suspend or revoke

a permt issued under this chapter if the chief determ nes that

any termor condition of the pernit is being violated. The chief's

order shall identify the facility where the violation alleqgedly

occurred, describe the nature of the violation, and prescribe what

action the permttee nay take to bring the facility into

conpliance with the permit. The chief shall fix and specify in the

order a reasonable date or tine by which the permttee nust

conply. The order shall state that the chief may suspend or revoke

the permt if the permttee fails to conply with the order by that

date or tine. If on that date or tine the chief finds that the

permttee has not conplied with the order, the chief may issue a

new order suspendi ng or revoking the permt.

(2) The chief or the chief's designee may enter on private or

public | ands and take action to nmtigate, mnimze. renove., or
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abate the conditions caused by a violation that is the subject of

an order issued under division (B)(1) of this section.

(G The attorney general, upon witten request of the chief,

shall bring an action for an injunction or other appropriate |egal

or _equitable action against any person who has violated., is

violating, or is threatening to violate any provision of this

chapter, any rule or order adopted or issued under it, or any term

or condition of a pernmit issued under it. The attorney general

shall bring the action in the court of conmon pleas of Franklin

county or the county where the applicable facility is located. In

an_action for injunction, any factual findings of the chief

presented at a hearing conducted under division (A of section

1522. 21 of the Revised Code is prinn-facie evidence of the facts

regarding the order that is the subject of the hearing.

(D) _A person who violates any provision of this chapter, any

rule or order adopted or issued under it, or any termor condition

of a permt issued under it is liable to the chief for any costs

incurred by the division of soil and water resources in

investigating, mtigating, mnin zing, renoving, or abating the

violation and conditions caused by it. Upon the request of the

chief, the attorney general shall bring a civil action against the

responsi bl e person to recover those costs in the court of conmon

pl eas of Franklin county. Moneys recovered under this division

shall be deposited in the state treasury to the credit of the

wat er nmanagenent fund created in section 1501.32 of the Revised
Code.

Sec. 1522.21. (A) As used in this section, "person who is or

will be agarieved or adversely affected" neans a person with a

direct econonic or property interest that is or will be adversely

affected by an order or rule issued or adopted by the chief of the

di vision of soil and water resources under this chapter
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(B)(1) Before issuance of a final order denying the issuance
of a permt under section 1522.11, 1522.12, or 1522.131 of the

Revi sed Code, denying a transfer under section 1522.15 of the

Revi sed Code, denying a petition to the chief under section

1522.16 of the Revised Code. or denying a request for

confidentiality under section 1522.17 of the Revised Code, or

before the issuance of a final order under section 1522.20 of the

Revi sed Code, the chief shall issue a proposed order indicating

the chief's intent to issue a final order. |If the chief receives a

witten objection froma person who is or will be aqgrieved or

adversely affected by the i ssuance of the final order, the chief

shall conduct an adjudication hearing with respect to the proposed

order in accordance with Chapter 119. of the Revised Code. A

person who is or will be agarieved or adversely affected by the

i ssuance of the final order and who submitted a witten objection

under this division nmay be a party to the adjudication.

(2) Any person who is issued a proposed order or a final

order by the chief shall be a party in any adnministrative or | eqal

proceeding in which the proposed order or final order is at issue.

This division is in addition to any other rights that a person nay

have as a person agarieved or adversely affected.

(O (1) After the issuance of a final order, a person who is

or will be agorieved or adversely affected by the issuance of the

order may appeal the order to the court of commpbn pl eas of

Franklin county or the court of commpbn pleas of the county in

which the facility that is the subject of the order is |ocated.

Subject to the exceptions specified in section 2506.03 of the

Revi sed Code, the court is confined to the record as certified to

it by the chief if an adjudication hearing was conducted by the

chief under division (B) of this section. However, the court also

nmay grant a request for the adm ssion of additional evidence when

satisfied that the additional evidence is newy discovered and
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could not with reasonabl e diligence have been ascertai ned prior to

the hearing before the chief. If no adjudication hearing was

conducted under division (B) of this section, the court shal

conduct a hearing de novo.

(2) The filing of an appeal under division (C (1) of this

section does not autonmtically suspend the order that is the

subj ect of the appeal. Upon application by the appellant, the

court may suspend or stay the order, pending an i medi ate hearing

on the appeal

(3) If the court finds that the order was | awful and

reasonable, it shall issue a witten order affirmng the order. |f
the court finds that the order was unreasonable or unlawful ., it
shall issue a witten order vacating or nodifying the order. The

judgnment of the court is final unless reversed, vacated, or

nodi fi ed on appeal .

(4) Attorney's fees shall not be awarded to any party to an

adm ni strative or | egal proceeding under this section.

Section 2. That existing sections 1501. 32, 1501.33, 1521. 04,
1522. 03, and 1522.05 and section 1522. 07 of the Revised Code are

her eby repeal ed.

Section 3. (A The Chief of the Division of Soil and Wter
Resources in the Departnent of Natural Resources, not |later than
ni nety days after the effective date of this section, shal
convene an advisory group consisting of the Chief and all of the

fol |l ow ng:

(1) The Chief of the Division of Surface Water in the

Envi ronmental Protection Agency or the Chief's designee;

(2) The follow ng nenbers appointed by the Chief of the

Di vi sion of Soil and Water Resources:
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(a) A representative of a statew de environnental advocacy

organi zati on;

(b) Awater quality expert fromthe faculty or staff of an

Ohio college or university located within the Lake Erie watershed;

(c) Arepresentative of a sustainable econonic devel opnent

organi zation with a primary interest in the Lake Erie watershed.

(3) The follow ng nenbers appoi nted by the President of the

Senat e:

(a) A representative of a statew de busi ness and econonic

devel opnent organi zati on

(b) A representative of an independent business | ocated
within the Lake Erie watershed that owns or operates a registered

water withdrawal facility.

(4) The follow ng nenbers appoi nted by the Speaker of the

House of Representatives:

(a) A representative of agribusiness that operates within the

Lake Eri e watershed;

(b) A representative of an independent business | ocated
within the Lake Erie watershed that owns or operates a registered

water withdrawal facility.

(B) The Chief of the Division of Soil and WAter Resources
shal | serve as chairperson of the advisory group. Al appointnents
shall be nmade to the advisory group not later than forty-five days
after the effective date of this section. The advisory group shal
nmake | egi sl ative reconmendati ons for the application of Section
4.11.2 of the Great Lakes-St. Lawence River Basin Water Resources
Conpact. The recommendations shall be designed to ensure that
permits issued under section 1522.12 of the Revised Code, as
enacted by this act, will result in no significant individual or

cumul ative adverse inpacts to the quantity or quality of the
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wat ers and wat er dependent natural resources of the Great Lakes
Basin considered as a whole or the Lake Erie watershed consi dered
as a whole. The recomendati ons shall not include any change to
divisions (B) and (C) of section 1522.13 of the Revised Code, as
enacted by this act. In developing its recommendations, the

advi sory group shall consider the directives in divisions (B) and
(C of that section and shall consider an adaptive managenent
approach taking into account scientific and technol ogi cal advances

in accordance with Sections 1.3 and 1.4 of the Conpact.

(C The advisory group shall neet as necessary to acconplish
its purpose and shall submit its final reconmendations to the
Chief of the Division of Soil and Water Resources not |ater than
ei ghteen nonths after the effective date of this section. If the
advi sory group does not reach a consensus regarding its
reconmendati ons, the advisory group nay subnit reconmmendations
representing each of the mnority positions within the advisory
group. Upon submission of its recommendati ons, the advisory group

shall cease to exist.

(D) The Chief shall nake |egislative recommendations for
pur poses of Section 4.11.2 of the Conpact only after full
consi deration of the advisory group's recomrendati ons, provided
that the advisory group's recomendations are submitted to the
Chi ef not later than eighteen nonths after the effective date of
this section. Wien making | egislative recormmendati ons, the Chief
shal | consi der the econom c consequences of determ ning whether an

i mpact is significant.

Section 4. The Chief of the Division of Soil and Water
Resources shall add to the list of baseline facilities listed in
the baseline report any facility that comrenced a water w thdrawal
after Decenber 8, 2009, but not later than one hundred ei ghty days

after the effective date of this section.
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Section 5. The Chief of the Division of Soil and Water
Resources in the Departnent of Natural Resources shall not adopt
rul es governing the application of Section 4.11.2 of the G eat
Lakes-St. Lawence River Basin Water Resources Conpact until the
Chief is authorized to do so by the CGeneral Assenbly.

Section 6. If a court of conpetent jurisdiction holds any
part of this act to be void or unenforceable, it shall be
consi dered severable fromthose portions of the act that are
capabl e of continued inplenentation in the absence of the voided
provisions. Al other provisions capable of continued
i mpl ementation shall continue in full force and effect. In
addition, if a court of conpetent jurisdiction holds all or part
of this act to be void or unenforceable such that the Chief of the
Division of Soil and Water Resources in the Departnent of Natural
Resources is prohibited frominplenmenting the w thdrawal and
consunptive use pernmt program under section 1522.12 of the
Revi sed Code, as enacted by this act, the owner or operator of a
facility that otherw se woul d have been required to obtain a
permit under that section instead shall proceed to obtain a permt
under section 1501.33 of the Revised Code, as amended by this act.
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