As Introduced

129th General Assembly
Regular Session H. B. No. 518
2011-2012

Representatives Sears, Landis

Cosponsors: Representatives Henne, Hackett, Boose, Buchy, Amstutz,
Grossman, Adams, J., Rosenberger, Thompson, Stebelton, Wachtmann,
Sprague, McGregor

A BILL

To amend sections 119.12, 2305.25, and 2305. 252 and
to enact sections 4121.132 and 4121. 443 of the
Revi sed Code to statutorily allow the Bureau of
Wor kers' Conpensation to sunmarily suspend a
provider's certification to participate in the
Heal th Partnership Program to specify procedures
for that suspension, and to exenpt docunents,
reports, and evidence pertaining to a workers'
conmpensation fraud investigation fromthe Public

Recor ds Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 119.12, 2305.25, and 2305. 252 be
amended and sections 4121.132 and 4121. 443 of the Revi sed Code be

enacted to read as fol |l ows:

Sec. 119.12. Any party adversely affected by any order of an
agency issued pursuant to an adjudi cation denying an applicant
adm ssion to an examination, or denying the issuance or renewal of

a license or registration of a |licensee, or revoking or suspending
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a license, or allowing the paynent of a forfeiture under section
4301. 252 of the Revised Code may appeal fromthe order of the
agency to the court of conmon pleas of the county in which the
pl ace of business of the licensee is |ocated or the county in
which the licensee is a resident, except that appeals from

deci sions of the liquor control conmm ssion, the state nedica

board, state chiropractic board, and board of nursing, and

deci si ons of the bureau of workers' conpensation regardi ng

participation in the health partnership programcreated in
sections 4121.44 and 4121.441 of the Revised Code shall be to the

court of conmon pleas of Franklin county. If any party appealing
fromthe order is not a resident of and has no place of business
inthis state, the party may appeal to the court of common pl eas

of Franklin county.

Any party adversely affected by any order of an agency issued
pursuant to any ot her adjudication may appeal to the court of
common pleas of Franklin county, except that appeals fromorders
of the fire marshal issued under Chapter 3737. of the Revised Code
may be to the court of common pleas of the county in which the
buil ding of the aggrieved person is |ocated and except that
appeal s under division (B) of section 124.34 of the Revised Code
froma decision of the state personnel board of review or a
nmuni ci pal or civil service township civil service comi ssion shal
be taken to the court of common pleas of the county in which the
appointing authority is located or, in the case of an appeal by
t he departnment of rehabilitation and correction, to the court of

common pleas of Franklin county.

This section does not apply to appeals fromthe departnent of

t axati on.

Any party desiring to appeal shall file a notice of appea
with the agency setting forth the order appealed fromand stating

that the agency's order is not supported by reliable, probative,
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and substantial evidence and is not in accordance with law The
notice of appeal nay, but need not, set forth the specific grounds
of the party's appeal beyond the statenent that the agency's order
is not supported by reliable, probative, and substantial evidence
and is not in accordance with law. The notice of appeal shall also
be filed by the appellant with the court. In filing a notice of
appeal with the agency or court, the notice that is filed may be
either the original notice or a copy of the original notice.

Unl ess otherwi se provided by law relating to a particul ar agency,
noti ces of appeal shall be filed within fifteen days after the

mai ling of the notice of the agency's order as provided in this
section. For purposes of this paragraph, an order includes a

det erm nati on appeal ed pursuant to division (C of section 119.092
of the Revised Code. The anendnments nade to this paragraph by Sub
H B. 215 of the 128th general assenbly are procedural, and this
par agraph as anmended by those anmendnents shall be applied
retrospectively to all appeals pursuant to this paragraph filed
bef ore the—effeectivedate ot thosearendrents Septenber 13, 2010,
but not earlier than May 7, 2009, which was the date the suprene

court of Onio released its opinion and judgnent in Medcorp, Inc.
v. Chio Dep't. of Job and Famly Servs. (2009), 121 Cnhio St. 3d
622.

The filing of a notice of appeal shall not automatically
operate as a suspension of the order of an agency. If it appears
to the court that an unusual hardship to the appellant will result
fromthe execution of the agency's order pending determnination of
the appeal, the court may grant a suspension and fix its terns. If
an appeal is taken fromthe judgnent of the court and the court
has previously granted a suspension of the agency's order as
provided in this section, the suspension of the agency's order
shall not be vacated and shall be given full force and effect
until the matter is finally adjudicated. No renewal of a |license

or pernit shall be denied by reason of the suspended order during
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the period of the appeal fromthe decision of the court of common
pleas. In the case of an appeal fromthe state nedical board or
state chiropractic board, the court may grant a suspension and fix
its ternms if it appears to the court that an unusual hardship to
the appellant will result fromthe execution of the agency's order
pendi ng determ nation of the appeal and the health, safety, and
wel fare of the public will not be threatened by suspension of the
order. This provision shall not be construed to limt the factors
the court may consider in determning whether to suspend an order

of any ot her agency pendi ng determ nati on of an appeal.

The final order of adjudication my apply to any renewal of a
license or permt which has been granted during the period of the

appeal .

Not wi t hst andi ng any other provision of this section, any
order issued by a court of conmon pleas or a court of appeals
suspendi ng the effect of an order of the |iquor control conmi ssion
i ssued pursuant to Chapter 4301. or 4303. of the Revised Code that
suspends, revokes, or cancels a pernit issued under Chapter 4303.
of the Revised Code or that allows the paynent of a forfeiture
under section 4301.252 of the Revised Code shall term nate not
nore than six nonths after the date of the filing of the record of
the liquor control commission with the clerk of the court of
common pleas and shall not be extended. The court of common pl eas,
or the court of appeals on appeal, shall render a judgnent in that
matter within six nmonths after the date of the filing of the
record of the liquor control comrission with the clerk of the
court of common pleas. A court of appeals shall not issue an order
suspendi ng the effect of an order of the liquor control commi ssion
t hat extends beyond six nonths after the date on which the record
of the liquor control comrissionis filed with a court of comon

pl eas.

Not wi t hst andi ng any ot her provision of this section, any
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order issued by a court of conmon pl eas suspending the effect of
an order of the state nedical board or state chiropractic board
that Iinmts, revokes, suspends, places on probation, or refuses to
register or reinstate a certificate issued by the board or

repri mands the hol der of the certificate shall term nate not nore
than fifteen nonths after the date of the filing of a notice of
appeal in the court of common pleas, or upon the rendering of a
final decision or order in the appeal by the court of conmon

pl eas, whi chever occurs first.

Wthin thirty days after receipt of a notice of appeal from
an order in any case in which a hearing is required by sections
119.01 to 119.13 of the Revised Code, the agency shall prepare and
certify to the court a conplete record of the proceedings in the
case. Failure of the agency to conply within the tine all owed,
upon notion, shall cause the court to enter a finding in favor of
the party adversely affected. Additional tine, however, nay be
granted by the court, not to exceed thirty days, when it is shown
that the agency has nmade substantial effort to conply. The record
shal|l be prepared and transcribed, and the expense of it shall be
taxed as a part of the costs on the appeal. The appell ant shal
provi de security for costs satisfactory to the court of commopn
pl eas. Upon demand by any interested party, the agency shal
furnish at the cost of the party requesting it a copy of the
st enographi ¢ report of testinony offered and evi dence submitted at

any hearing and a copy of the conplete record.

Not wi t hst andi ng any ot her provision of this section, any
party desiring to appeal an order or decision of the state
personnel board of review shall, at the time of filing a notice of
appeal with the board, provide a security deposit in an anpunt and
manner prescribed in rules that the board shall adopt in
accordance with this chapter. In addition, the board is not

required to prepare or transcribe the record of any of its

Page 5

115
116
117
118
119
120
121
122
123

124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139

140
141
142
143
144
145
146



H. B. No. 518
As Introduced

proceedi ngs unl ess the appell ant has provi ded the deposit
descri bed above. The failure of the board to prepare or transcribe
a record for an appellant who has not provided a security deposit

shall not cause a court to enter a finding adverse to the board.

Unl ess otherwi se provided by law, in the hearing of the
appeal , the court is confined to the record as certified to it by
the agency. Unl ess otherw se provided by law, the court my grant
a request for the adm ssion of additional evidence when satisfied
that the additional evidence is newy discovered and coul d not
wi th reasonabl e diligence have been ascertained prior to the

heari ng before the agency.

The court shall conduct a hearing on the appeal and shal
give preference to all proceedi ngs under sections 119.01 to 119.13
of the Revised Code, over all other civil cases, irrespective of
the position of the proceedings on the cal endar of the court. An
appeal froman order of the state nedical board issued pursuant to
division (G of either section 4730.25 or 4731.22 of the Revised
Code, or the state chiropractic board issued pursuant to section
4734. 37 of the Revised Code, or the liquor control conmm ssion
i ssued pursuant to Chapter 4301. or 4303. of the Revised Code
shal |l be set down for hearing at the earliest possible tinme and
takes precedence over all other actions. The hearing in the court
of comon pleas shall proceed as in the trial of a civil action,
and the court shall deternmine the rights of the parties in
accordance with the laws applicable to a civil action. At the
hearing, counsel nay be heard on oral argunent, briefs may be
subm tted, and evidence may be introduced if the court has granted

a request for the presentation of additional evidence.

The court may affirmthe order of the agency conplained of in
the appeal if it finds, upon consideration of the entire record
and any additional evidence the court has adnitted, that the order

is supported by reliable, probative, and substantial evidence and
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is in accordance with | aw.

reverse, vacate, or nodify the order

is supported by reliable, probative,
is in accordance with law. The court
fees in accordance with section 2335.
prevailing party,

pursuant to this section

The judgnent of the court shal
unl ess reversed, vacated, or
be taken either by the party
the case of appeals in civil actions,
Rul es of Appellate Procedure and, to
with those rules, Chapter 2505.
t he agency shal
constitutionality, construction, or

rul es of the agency, and,

In the absence of this finding,

ot her than an agency,

nodi fi ed on appeal .

be taken on questions of

in the appeal,

it may
or nmake such other ruling as
and substantial evidence and
shal |l award conpensation for
39 of the Revised Code to a

in an appeal filed

be final and concl usive

or the agency, shall proceed as in
and shall be pursuant to the
the extent not in conflict
of the Revised Code. An appeal by

law relating to the

interpretation of statutes and

and determne the correctness of the judgment of the court of

conmmon pleas that the order of the agency is not supported by any

reliable, probative, and substanti al

record.

The court shall

evidence in the entire

certify its judgnent to the agency or take

any other action necessary to give its judgment effect.

Sec.
to 2305. 253 of the Revised Code:

(A) (1)

on its own behalf or on behalf of or

"Health care entity"

health care entities,

busi ness activities professiona

activities involving the conpetence of,
or quality of care provided by health care providers,

bot h i ndividual s who provide health care and entities that provide

nmeans an entity,

that conducts as part of

credentialing or

2305.25. As used in this section and sections 2305. 251

whet her acting
in affiliation with other
its regul ar
gquality review
pr of essi onal conduct of,

i ncl udi ng

These appeal s may

the court may al so review

Page 7

179
180
181
182
183
184
185

186
187
188
189
190
191
192
193
194
195
196
197
198

199
200

201
202

203
204
205
206
207
208
209



H. B. No. 518
As Introduced

heal th care.

(2) "Health care entity" includes any entity described in
division (A)(1) of this section, regardl ess of whether it is a
government entity; for-profit or nonprofit corporation; limted
l'iability conpany; partnership; professional corporation; state or
| ocal society conposed of physicians, dentists, optonetrists,

psychol ogi sts, or pharmacists; or other health care organization

(B) "Health insuring corporation" nmeans an entity that holds
a certificate of authority under Chapter 1751. of the Revised
Code. "Health insuring corporation” includes wholly owned

subsidiaries of a health insuring corporation.
(C "Hospital" means either of the follow ng:

(1) An institution that has been registered or |icensed by

the departnent of health as a hospital

(2) An entity, other than an insurance conpany authorized to
do business in this state, that owns, controls, or is affiliated
with an institution that has been registered or |licensed by the

department of health as a hospital

(D) "Incident report or risk managenment report" neans a
report of an incident involving injury or potential injury to a
patient as a result of patient care provided by health care
providers, including both individuals who provide health care and
entities that provide health care, that is prepared by or for the
use of a peer review conmittee of a health care entity and is

within the scope of the functions of that commttee.

(E)(1) "Peer review comm ttee"” nmeans a utilization review
committee, quality assessnent committee, performance inprovenent
comrittee, tissue commttee, credentialing commttee, or other

comrittee that does either of the foll ow ng:

(a) Conducts professional credentialing or quality review
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activities involving the conpetence of, professional conduct of,
or quality of care provided by health care providers, including
bot h i ndividual s who provide health care and entities that provide

heal th care;

(b) Conducts any other attendant hearing process initiated as

a result of a peer review committee's reconmendati ons or actions.
(2) "Peer review comrittee" includes all of the foll ow ng:

(a) A peer review comittee of a hospital or long-termcare
facility or a peer review conmittee of a nonprofit health care
corporation that is a nmenber of the hospital or long-termcare

facility or of which the hospital or facility is a nmenber

(b) A peer review comittee of a comunity nmental health

center;

(c) A board or commttee of a hospital, a long-termcare
facility, or other health care entity when revi ewi ng professiona
qualifications or activities of health care providers, including
bot h i ndi vidual s who provide health care and entities that provide

heal t h care;

(d) A peer review comittee, professional standards review
committee, or arbitration cormittee of a state or |ocal society
conposed of menbers who are in active practice as physici ans,

dentists, optonetrists, psychol ogists, or pharnacists;

(e) A peer review comittee of a health insuring corporation
that has at least a two-thirds majority of nenber physicians in
active practice and that conducts professional credentialing and
quality review activities involving the conpetence or professional
conduct of health care providers that adversely affects or could

adversely affect the health or welfare of any patient;

(f) A peer review commttee of a health insuring corporation

that has at least a two-thirds majority of nenber physicians in
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active practice and that conducts professional credentialing and
quality review activities involving the conpetence or professional
conduct of a health care facility that has contracted with the
health insuring corporation to provide health care services to
enrol | ees, which conduct adversely affects, or could adversely

affect, the health or welfare of any patient;

(g) A peer review commttee of a sickness and acci dent
insurer that has at least a two-thirds majority of physicians in
active practice and that conducts professional credentialing and
quality review activities involving the conpetence or professional
conduct of health care providers that adversely affects or could

adversely affect the health or welfare of any patient;

(h) A peer review conmttee of a sickness and acci dent
insurer that has at least a two-thirds majority of physicians in
active practice and that conducts professional credentialing and
quality review activities involving the conpetence or professional
conduct of a health care facility that has contracted with the
insurer to provide health care services to insureds, which conduct
adversely affects, or could adversely affect, the health or

wel fare of any patient;

(i) A peer review committee of any insurer authorized under
Title XXXI X of the Revised Code to do the business of nedica
professional liability insurance in this state that conducts
professional quality review activities involving the conpetence or
prof essi onal conduct of health care providers that adversely

affects or could affect the health or welfare of any patient;

(j) A peer review conmttee of the bureau of workers
conpensation or the industrial comm ssion that is responsible for
reviewi ng the professional qualifications and the performnce of

providers certified by the bureau to participate in the health

partnership programor for conducting nedical exam nations or file

reviews for the bureau or the conm ssion;
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(k) Any other peer review commttee of a health care entity.

(F) "Physician" nmeans an individual authorized to practice
nmedi ci ne and surgery, osteopathic nedicine and surgery, or

podi atri c medi ci ne and surgery.

(G "Sickness and accident insurer" neans an entity
aut hori zed under Title XXXl X of the Revised Code to do the

busi ness of sickness and acci dent insurance in this state.

(H "Tort action" means a civil action for damages for
injury, death, or loss to a patient of a health care entity. "Tort
action" includes a product liability claim as defined in section
2307.71 of the Revised Code, and an asbestos claim as defined in
section 2307.91 of the Revised Code, but does not include a civil
action for a breach of contract or another agreenent between

persons.

Sec. 2305.252. (A) Proceedings and records within the scope
of a peer review committee of a health care entity shall be held
in confidence and shall not be subject to discovery or
introduction in evidence in any civil action against a health care
entity or health care provider, including both individuals who
provi de health care and entities that provide health care, arising
out of matters that are the subject of evaluation and revi ew by
the peer review conmmittee. No individual who attends a neeting of
a peer review conmittee, serves as a nenber of a peer review
commttee, works for or on behalf of a peer review conmittee, or
provides information to a peer review conmittee shall be pernmitted
or required to testify in any civil action as to any evidence or
other matters produced or presented during the proceedings of the
peer review comrittee or as to any finding, reconmendation,
eval uation, opinion, or other action of the commttee or a nenber
thereof. Informati on, docunents, or records otherw se avail abl e

fromoriginal sources are not to be construed as bei ng unavail abl e
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for discovery or for use in any civil action nerely because they
were produced or presented during proceedings of a peer review
conm ttee, but the information, docunments, or records are

avail able only fromthe original sources and cannot be obtai ned
fromthe peer review comittee's proceedings or records. An

i ndi vidual who testifies before a peer review committee, serves as
a representative of a peer review conmttee, serves as a nmenber of
a peer review conmittee, works for or on behalf of a peer review
committee, or provides information to a peer review comiittee
shall not be prevented fromtestifying as to matters within the

i ndi vidual's know edge, but the individual cannot be asked about
the individual's testinony before the peer review commttee,
information the individual provided to the peer review commttee,
or any opinion the individual fornmed as a result of the peer
review commttee's activities. An order by a court to produce for
di scovery or for use at trial the proceedi ngs or records described

in this section is a final order.

(B) Division (A of this section applies to a peer review

conmmi ttee of the bureau of workers' conpensation that is

responsi ble for reviewing the professional qualifications and the

per formance of providers certified by the bureau to participate in

the health partnership program created under sections 4121.44 and

4121.441 of the Revised Code, except that the proceedi ngs and

records within the scope of the peer review committee are subject

to discovery or court subpoena and may be admtted into evidence

in any crimnal action or admnistrative or civil action

initiated, prosecuted, or adjudicated by the bureau involving an

alleged violation of applicable law or adm nistrative rule. The

bureau may share proceedings and records within the scope of the

peer_review comm ttee, including claimnt records and claimfile

information, with | aw enforcenent agencies. licensing boards, and

ot her _governnental agencies that are prosecuting, adjudicating, or

i nvestigating alleged violations of applicable | aw or
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adm nistrative rule. Recipients of claimant records and claimfile

i nformation provided by the bureau pursuant to this division shal

take appropriate neasures to naintain the confidentiality of the

i nformati on.

Sec. 4121.132. (A) As used in this section, "workers'

conpensation fraud investigation" neans any investigation

conducted by the adm nistrator of workers' conpensation or a

desi gnee of the adm nistrator under the authority of division (F)

of section 4121.13 of the Revised Code that relates to a

fraudul ent workers' conpensation act.

(B) Al docunents, reports. and evidence in the possession of

the adnministrator or the administrator's designee that pertain to

a workers' conpensation fraud investigation are confidential |aw

enforcenent investigatory records under section 149.43 of the

Revi sed Code. Notw t hstandi ng the requirenents of that section

the adm nistrator shall not prohibit public inspection of the

records that pertain to a workers' conpensation fraud

investigation for a period |longer than two years after the date

the investigation is closed.

(C) Except when made confidential or otherw se exenpt from

section 149.43 of the Revised Code, all docunents, reports, and

evidence in the possession of the adninistrator or the

adm ni strator's designee that do not pertain to a workers

conpensation fraud investigation are public records under section

149. 43 of the Revised Code, and are not by that possession al one

confidential | aw enforcenent investigatory records.

(D) Al docunents, reports. and evidence in the possession of

the bureau of workers' conpensation special investigation

departnent or the adm nistrator's designee that pertain to a

wor kers' conpensation fraud investigation are not subject to

subpoena in civil actions or adm nistrative proceedi ng by any
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court or tribunal of this state until opened for public inspection

by the adninistrator in accordance with division (B) of this

section or with section 149.43 of the Revised Code, unless the

adm nistrator or the admnistrator's desi gnee consents.

(E) Notwithstanding divisions (B), (€., and (D) of this

section, the adm nistrator may do either of the foll ow ng:

(1) Share docunents, reports, and evidence that are the

subject of this section with any of the foll ow ng persons or

entities, provided that the recipient agrees to maintain the

confidential or privileged status of the confidential or

privil eged docunent, report, or evidence and has authority to do

SO.

(a) Any person enployed by, or acting on behalf of, the

adm ni strator;

(b) Local, state, federal. and international requlatory and

| aw enf orcenent agenci es;

(c) Local, state, and federal prosecutors.

(2) Disclose docunents, reports, and evidence that are the

subject of this section in the furtherance of any requlatory or

l egal action brought by or on behalf of the admnistrator or the

state, resulting fromthe exercise of the admnistrator's official

duti es.

(F) The adnministrator may enter into agreenents with the

persons or entities listed in division (E) of this section

governing the sharing and use of docunents. reports. and evi dence

consistent with the requirenents of this section

(G No waiver of any applicable privilege or claimof

confidentiality in the docunents, reports, and evi dence described

in this section shall occur as a result of sharing or receiving

docunents, reports, and evidence as authorized in divisions (E) or
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(F) of this section.

(H The adm nistrator and the adninistrator's designee are

not subject to subpoena in civil actions by any court of this

state to testify concerning any natter of which they have

know edge pursuant to a pendi ng workers' conpensation fraud

investigation by the adm ni strator

Sec. 4121.443. (A) The bureau of workers' conpensation may

sunmarily suspend the certification of a provider to participate

in the health partnership program created under sections 4121.44
and 4121.441 of the Revised Code without a prior hearing if the

bureau determ nes any of the following apply to the provider:

(1) The professional license, certification, or registration

held by the provider has been revoked or suspended.

(2) The provider has been convicted of or has pleaded quilty
to a violation of section 2913.48 or sections 2923.31 to 2923. 36

of the Revised Code or any other crimnal offense related to the

delivery of or billing for health care benefits.

(3) The continued participation by the provider in the health

partnership program presents a danger to the health and safety of

cl ai mant s.

(B) The bureau shall issue a witten order of summary

suspension by certified mail or in person in accordance with
section 119.07 of the Revised Code. The order shall not be subject

to suspension by the court during pendency of any appeal filed

under section 119.12 of the Revised Code. If the provider subject

to the sunmary suspension requests an adjudicatory hearing by the

bureau, the date set for the hearing shall be not |later than

fifteen days, but not earlier than seven days., after the provider

requests the hearing., unless otherwi se agreed to by both the

bureau and the provider.
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(C Any sunmary suspension inposed under this section shal

remain in effect, unless reversed on appeal., until a final

adj udi cation order issued by the bureau pursuant to this section

and Chapter 119. of the Revised Code takes effect. The bureau

shall issue its final adjudication order within seventy-five days

after conmpletion of its hearing. A failure to issue the order

within the seventy-five-day tine period shall result in

di ssol ution of the sunmary suspension order but shall not

i nval i date any subsequent, final adjudication order.

Section 2. That existing sections 119.12, 2305.25, and
2305. 252 of the Revised Code are hereby repeal ed.
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