As Introduced

129th General Assembly
Regular Session H. B. No. 522
2011-2012

Representative McGregor

Cosponsors: Representatives Beck, Ruhl, Stebelton

A BILL

To anend sections 119.14, 1349.61, 4111.03, 4121.01,
4123. 01, and 4141.01 of the Revised Code to
establish a test to determ ne whether an
i ndi vi dual providing services for or on behal f of
certain notor transportation conpanies is
consi dered an enpl oyee under Chio's Overtine,

Wor kers' Conpensati on, and Unenpl oynent

Conpensati on Laws.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 119. 14, 1349.61, 4111.03, 4121.01,
4123. 01, and 4141.01 of the Revi sed Code be anended to read as

foll ows:

Sec. 119.14. (A) For any small business that engages in a
paperwork violation, the state agency or regulatory authority that
regul ates the field of operation in which the business operates
shall waive any and all admnistrative fines or civil penalties on
that small business for the violation, if the paperwork violation

is afirst-tine offense.

(B) When an agency or regulatory authority waives an

adm nistrative fine or civil penalty under this section, the state
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agency or regulatory authority shall require the snall business to

correct the violation within a reasonabl e period of tine.

(C Notwi thstanding this section, a state agency or
regul atory authority nay inpose adninistrative fines or civi
penalties on a small business for a paperwork violation that is a

first-time offense for any of the foll ow ng reasons:

(1) The violation has the potential to cause serious harmto
the public interest as deternined by a state agency or regul atory

authority director;

(2) The violation involves a snmall business know ngly or
willfully engaging in conduct that may result in a felony

convi ction;

(3) Failure to inpose an adm nistrative fine or civil penalty
for the violation would inpede or interfere with the detection of

crimnal activity;

(4) The violation is of a | aw concerning the assessnent or

coll ection of any tax, debt, revenue, or receipt;

(5) The violation presents a direct danger to the public
health or safety, results in a financial |loss to an enpl oyee as
definedin-section 411103 of the Revised Code, or presents the
risk of severe environmental harm as determ ned by the head of

the agency or regulatory authority;

(6) The violation is a failure to conply with a federal
requi rement for a programthat has been del egated fromthe federa
governnent to a state agency or regulatory authority and where the

federal requirenent includes a requirenent to inpose a fine.

(D)(1) Nothing in this section shall prohibit a state agency
or regulatory authority fromwaiving adm nistrative fines or civil
penalties incurred by a snall business for a paperwork violation

that is not a first-tine offense.
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(2) Any adm nistrative fine or civil penalty that is waived
under this section- may be reinstated and inposed in addition to
any additional fines or penalties associated with a subsequent

violation for nonconpliance with the sanme paperwork requirenent.

(E) This section shall not apply to any violation by a small
busi ness of a statutory or regulatory requirenment mandating the
collection of information by a state agency or regulatory body if
that small business previously violated any such requirenent

mandati ng the collection of informtion.

(F) Nothing in this section shall be construed to dimnish
the responsibility for any citizen or business to apply for and
obtain a pernit, license, or authorizing docunent that is required
to engage in a regulated activity, or otherwise conmply with state

or federal |aw.
(G As used in this section:

(1) "Snmall business" has the sane neani ng as defined by the
Code of Federal Regulations, Title 13, Chapter 1, Part 121.

(2) "Paperwork violation" neans the violation of any
statutory or regulatory requirenent in the Revised Code nandating
the collection of information by a state agency or regul atory
body.

(3) "First-time offense" neans the first instance of a
violation of the particular statutory or regulatory requirenent
mandating the collection of information by a state agency or

regul atory body.

(4) "Enpl oyee" neans any individual enployed by an enpl oyer

but does not incl ude:

(a) Any individual enployed by the United States:

(b) Any individual enployed as a babysitter in the enployer's

hone, or a live-in conpanion to a sick, conval escing., or elderly
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per son whose principal duties do not include housekeeping;

(c) Any individual engaged in the delivery of newspapers to

t he consuner;

(d) Any individual enploved as an outside sal esperson

conpensated by conmi ssions or enployed in a bona fide executive,

adm ni strative, or professional capacity as such terns are defined

by the "Fair Labor Standards Act of 1938," 52 Stat. 1060, 29
U.S.C. 201, as anended;

(e) Any individual who works or provides personal services of

a charitable nature in a hospital or health institution for which

conpensation is not sought or contenpl ated;

(f) A nenber of a police or fire protection agency or student

enpl oyed on a part-tine or seasonal basis by a politica

subdi vision of this state;

(g9) Any individual in the enploy of a canp or recreational

area for children under ei ghteen vears of age and owned and

operated by a nonprofit organi zati on or group of organi zations

described in section 501(c)(3) of the "Internal Revenue Code of

1954." and exenpt fromincone tax under section 501(a) of that

code:

(h) Any individual enployved directly by the house of

representatives or directly by the senate.

Sec. 1349.61. (A) (1) Subject to division (C of this section,
no person or entity shall sell a gift card to a purchaser
containing an expiration date that is |less than two years after

the date the gift card is issued.

(2) No person or entity, within two years after a gift card
is issued, shall charge service charges or fees relative to that
gift card, including dormancy fees, latency fees, or

adm ni strative fees, that have the effect of reducing the tota
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amount for which the

card.

(B) Agift card

hol der of the gift card may redeemthe gift

sold without an expiration date is valid

until redeemed or replaced with a new gift card.

(© Division (A) of this section does not apply to any of the

follow ng gift cards:

(1) Agift card
consuner pursuant to
wi t hout any noney or

the gift card by the

(2) Agift card

that is distributed by the issuer to a
an awards, loyalty, or pronotional program
anyt hi ng of val ue being given in exchange for

consuner ;

that is sold bel ow face value at a vol une

di scount to enployers or to nonprofit and charitable organizations

for fundraising purposes, if the expiration date on that gift card

is not nmore than thirty days after the date of sale;

(3) Agift card

that is sold by a nonprofit or charitable

organi zation for fundraising purposes;

(4) Agift card
of the gift card is |
establ i shnent, which
affiliated with that

(5 A gift certi

that an enpl oyer gives to an enployee if use
imted to the enpl oyer's busi ness
may include a group of nmerchants that are

busi ness est abl i shnent;

ficate i ssued in accordance with section

1533. 131 of the Revised Code that nmay be used to obtain hunting

and fishing |icenses,

fur taker, special deer, and special wld

turkey permits, and wetlands habitat stanps;

(6) Agift card

that is usable with nultiple, unaffiliated

sell ers of goods or services;

(7) Agift card

t hat an enpl oyer issues to an enpl oyee in

recognition of services perfornmed by the enpl oyee.

(D) Whoever vi ol

|iable to the hol der

ates division (A)(2) of this sectionis

for any anount that the redenption val ue of
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the gift card was reduced, any court costs incurred, and

reasonabl e attorney's fees.
(E) As used in this section

(1) "G ft card" nmeans a certificate, electronic card, or
ot her medi umissued by a nerchant that evidences the giving of
consi deration in exchange for the right to redeemthe certificate,
el ectronic card, or other nediumfor goods, food, services,
credit, or noney of at |east an equal value, including any
el ectronic card issued by a nerchant with a nonetary val ue where
the issuer has received paynent for the full nonetary value for
the future purchase or delivery of goods or services and any
certificate issued by a nerchant where the issuer has received
paynment for the full nonetary face value of the certificate for
the future purchase or delivery of goods and services. "G ft card"
does not include a prepaid calling card used to nake tel ephone

calls.

(2) "Enployer" and—enployee~—have has the sane weanings
neani ng as in section 4121. 01 of the Revised Code.

(3) "Enpl oyee" nmeans every person who may be required or

directed by any enployer., in consideration of direct or indirect

gain or profit, to engage in any enploynent, or to go., or work, or

be at any tine in any place of enploynent.

Sec. 4111.03. (A An enployer shall pay an enpl oyee for
overtinme at a wage rate of one and one-half tines the enployee's
wage rate for hours worked in excess of forty hours in one
wor kweek, in the manner and nethods provided in and subject to the
exenptions of section 7 and section 13 of the "Fair Labor
St andards Act of 1938," 52 Stat. 1060, 29 U . S. C A 207, 213, as

anmended.

Any enpl oyee enployed in agriculture shall not be covered by
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the overtinme provision of this section.

(B) If a county enployee elects to take conpensatory tine off
in lieu of overtine pay, for any overtime worked, conpensatory
time may be granted by the enployee's admi nistrative superior, on
a time and one-half basis, at a time nutually convenient to the
enpl oyee and the adm ni strative superior within one hundred eighty

days after the overtine is worked.

(© A county appointing authority with the exception of the
county departnment of job and fanily services may, by rule or
resolution as is appropriate, indicate the authority's intention
not to be bound by division (B) of this section, and to adopt a
different policy for the cal culation and paynent of overtine than
that established by that division. Upon adoption, the alternative
overtine policy prevails. Prior to the adoption of an alternative
overtime policy, a county appointing authority with the exception
of the county departnent of job and famly services shall give a
witten notice of the alternative policy to each enpl oyee at | east

ten days prior to its effective date.
(D) As used in this section:
(1) "Enploy" nmeans to suffer or to permt to work.

(2) "Enployer"” neans the state of Chio, its
instrunentalities, and its political subdivisions and their
instrunentalities, any individual, partnership, association,
corporation, business trust, or any person or group of persons,
acting in the interest of an enployer in relation to an enpl oyee,
but does not include an enpl oyer whose annual gross vol une of
sal es made for business done is |less than one hundred fifty
t housand dol | ars, exclusive of excise taxes at the retail |eve

whi ch are separately stated.

(3) "Enployee" neans any individual enployed by an enpl oyer

but does not i ncl ude:
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(a) Any individual enployed by the United States;

(b) Any individual enployed as a baby-sitter babysitter in
the enployer's hone, or a live-in conpanion to a si ck,
conval escing, or elderly person whose principal duties do not

i ncl ude housekeepi ng;

(c) Any individual engaged in the delivery of newspapers to

t he consuner;

(d) Any individual enployed as an outside sal esperson
conmpensat ed by conmm ssions or enployed in a bona fide executive,
adm ni strative, or professional capacity as such terns are defined
by the "Fair Labor Standards Act of 1938," 52 Stat. 1060, 29
U S C A 201, as anended,

(e) Any individual who works or provides personal services of
a charitable nature in a hospital or health institution for which

conpensation is not sought or contenplated;

(f) A nenber of a police or fire protection agency or student
enpl oyed on a part-tine or seasonal basis by a political

subdi vi sion of this state;

(g9) Any individual in the enploy of a canp or recreational
area for children under eighteen years of age and owned and
operated by a nonprofit organi zation or group of organi zations
described in Section 501(c)(3) of the "Internal Revenue Code of
1954," and exenpt fromincone tax under Section 501(a) of that

code;

(h) Any individual enployed directly by the house of

representatives or directly by the senate_

(i) An individual who provides services for or on behalf of a

not or _transportati on conpany transporting property; who is an

operator of a car, van, truck, tractor, or truck-tractor that is

li censed and reqgistered under Chapter 4503. of the Revised Code or

Page 8

201

202
203
204
205

206
207

208
209
210
211
212

213
214
215

216
217
218

219
220
221
222
223
224

225
226

227
228
229
230



H. B. No. 522
As Introduced

a simlar |aw of another state; and to whomthe majority of the

follow ng factors apply:

(i) The individual owns the vehicle used to provide the

service or holds it under a bona fide | ease arrangenent.

(ii) The individual is responsible for the maintenance of the

vehicle used to provide the service.

(iii) The individual is responsible for the operating costs

of the vehicle used to provide the service, including fuel

repairs, supplies, vehicle insurance, and personal expenses,

except that the individual nmay be paid the carrier's fue

surcharge and incidental costs, including tolls, pernmts, and

|l unper fees.

(iv) The individual is responsible for supplving the

necessary personal services to operate the vehicle used to provide

the service

(v) The conpensation paid to the individual is based on

factors related to work perforned, including a percentage of any

schedul e of rates, and not on the basis of the hours or tine

expended.

(vi) The individual substantially controls the neans and

nmanner of perfornmng the services, in conformance with requl atory

reqgui renents and specifications of the shipper.

(vii) The individual enters into a witten contract that

describes the relationship between the individual and the conpany

for whomthe individual is perfornming the service to be that of an

i ndependent contractor and not that of an enpl ovee.

(4) "Mtor transportation conpany” has the sane nmeaning as in

section 4921.02 of the Revi sed Code.

Sec. 4121.01. (A) As used in sections 4121.01 to 4121.29 of
t he Revi sed Code:
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(1) "Place of enploynment” neans every place, whether indoors
or out, or underground, and the prem ses appurtenant thereto,
where either tenporarily or permanently any industry, trade, or
business is carried on, or where any process or operation,
directly or indirectly related to any industry, trade, or
business, is carried on and where any person is directly or
indirectly enployed by another for direct or indirect gain or
profit, but does not include any place where persons are enpl oyed
in private donmestic service or agricultural pursuits which do not

i nvol ve the use of nechanical power.

(2) "Enploynent" neans any trade, occupation, or process of
manuf acture or any nethod of carrying on such trade, occupation
or process of manufacture in which any person may be engaged,
except in such private donmestic service or agricultural pursuits

as do not involve the use of nechanical power.

(3) "Enployer" means every person, firm corporation, agent,
nmanager, representative, or other person having control or custody

of any enploynent, place of enploynment, or enpl oyee.

(4) (a) "Enpl oyee" nmeans every a person who rmay be required or
di rected by any enpl oyer, in consideration of direct or indirect
gain or profit, to engage in any enploynent, or to go, or work, or

be at any tinme in any place of enploynent.

(b) "Enpl oyee" does not include a person who provides

services for or on behalf of a nptor transportation conpany

transporting property; who is an operator of a car, van, truck,

tractor, or truck-tractor that is |licensed and reqgistered under

Chapter 4503. of the Revised Code or a simlar |aw of another

state: and to whomthe majority of the following factors apply:

(i) The person owns the vehicle used to provide the service

or holds it under a bona fide | ease arrangenent.

(ii) The person is responsible for the maintenance of the
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vehicle used to provide the service.

(iii) The person is responsible for the operating costs of

the vehicle used to provide the service, including fuel, repairs,

supplies., vehicle insurance., and personal expenses, except that

the person may be paid the carrier's fuel surcharge and incidental

costs, including tolls, permts., and | unper fees.

(iv) The person is responsible for supplyving the necessary

personal services to operate the vehicle used to provide the

service.

(v) The conpensation paid to the person is based on factors

related to work perforned, including a percentage of any schedul e

of rates, and not on the basis of the hours or tinme expended.

(vi) The person substantially controls the neans and manner

of performng the services, in conformance with requl atory

reqgui renents and specifications of the shipper.

(vii) The person enters into a witten contract that

describes the relationship between the person and the conpany for

whom the person is perfornmng the service to be that of an

i ndependent contractor and not that of an enpl ovee.

(5) "Frequenter" neans every person, other than an enpl oyee,
who may go in or be in a place of enploynent under circumnmstances

whi ch render the person other than a trespasser

(6) "Deputy" means any person enployed by the industrial
conmm ssion or the bureau of workers' conpensation, designated as a
deputy by the conmi ssion or the admninistrator of workers
conmpensati on, who possesses special, technical, scientific,
manageri al, professional, or personal abilities or qualities in
matters within the jurisdiction of the comm ssion or the bureau
and who may be engaged in the perfornmance of duties under the
direction of the conmm ssion or the bureau calling for the exercise

of such abilities or qualities.
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(7) "Order" neans any decision, rule, regulation, direction,
requi rement, or standard, or any other determ nation or decision

that the bureau is enpowered to and does nake.

(8) "Ceneral order" nmeans an order that applies generally
throughout the state to all persons, enploynents, or places of
enpl oynment, or all persons, enploynents, or places of enpl oynent
of a class under the jurisdiction of the bureau. Al other orders

shal | be consi dered special orders.

(9) "Local order" nmeans any ordi nance, order, rule, or
determ nation of the legislative authority of any nuni ci pal
corporation, or any trustees, or board or officers of any
muni ci pal corporation upon any matter over which the bureau has

jurisdiction.
(10) "welfare" nmeans confort, decency, and noral well-being.

(11) "Safe" or "safety," as applied to any enploynent or a
pl ace of enploynent, neans such freedom from danger to the life,
heal th, safety, or welfare of enployees or frequenters as the
nature of the enploynent will reasonably permt, including
requirements as to the hours of labor with relation to the health

and wel fare of enpl oyees.

(12) "Enpl oyee organi zati on" nmeans any |abor or bona fide
organi zation in which enpl oyees participate and that exists for
the purpose, in whole or in part, of dealing with enployers
concerni ng grievances, |abor disputes, wages, hours, terns, and

ot her conditions of enployment.

(13) "Mbtor transportation conpany"” has the sane neanihg as
in section 4921.02 of the Revi sed Code.

(B) As used in the Revised Code:

(1) "Industrial comm ssion" neans the chairperson of the

t hree-menber industrial conm ssion created pursuant to section
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4121. 02 of the Revised Code when the context refers to the
authority vested in the chairperson as the chief executive officer
of the three-nmenber industrial conmission pursuant to divisions
(A, (B, (O, and (D) of section 4121.03 of the Revi sed Code.

(2) "Industrial comm ssion" neans the three-nmenber industri al
conm ssion created pursuant to section 4121.02 of the Revised Code
when the context refers to the authority vested in the
three-menber industrial comm ssion pursuant to division (E) of
section 4121.03 of the Revised Code.

(3) "Industrial comr ssion" nmeans the industrial conm ssion
as a state agency when the context refers to the authority vested

in the industrial commission as a state agency.

Sec. 4123.01. As used in this chapter:
(A (1) "Enpl oyee" neans:

(a) Every person in the service of the state, or of any
county, nunicipal corporation, township, or school district
therein, including regular nmenbers of lawfully constituted police
and fire departments of nmunicipal corporations and townshi ps,
whet her paid or volunteer, and wherever serving within the state
or on tenporary assignment outside thereof, and executive officers
of boards of education, under any appointnent or contract of hire,
express or inplied, oral or witten, including any el ected
official of the state, or of any county, rmunicipal corporation, or

townshi p, or nenbers of boards of education

As used in division (A (1)(a) of this section, the term
"enpl oyee" includes the follow ng persons when responding to an
inherently dangerous situation that calls for an i medi ate
response on the part of the person, regardl ess of whether the
person is within the limts of the jurisdiction of the person's

regul ar enpl oynment or voluntary service when respondi ng, on the

Page 13

353
354
355
356

357
358
359
360
361

362
363
364

365

366

367
368
369
370
371
372
373
374
375
376

377
378
379
380
381
382



H. B. No. 522
As Introduced

condition that the person responds to the situation as the person
otherwise would if the person were on duty in the person's
jurisdiction:

(i) Of-duty peace officers. As used in division (A (1)(a)(i)
of this section, "peace officer" has the same nmeaning as in
section 2935.01 of the Revised Code.

(i) Of-duty firefighters, whether paid or volunteer, of a

lawfully constituted fire departnent.

(iii) Of-duty first responders, emnergency nedica
t echni ci ans-basi c, energency nedi cal technicians-internedi ate, or
energency nedi cal technicians-paranmedi c, whether paid or
vol unt eer, of an ambul ance service organi zati on or emergency
nmedi cal service organi zation pursuant to Chapter 4765. of the
Revi sed Code.

(b) Every person in the service of any person, firm or
private corporation, including any public service corporation,
that (i) enploys one or nore persons regularly in the same
busi ness or in or about the sane establishnent under any contract
of hire, express or inplied, oral or witten, including aliens and
m nors, househol d workers who earn one hundred sixty dollars or
nmore in cash in any cal endar quarter from a single household and
casual workers who earn one hundred sixty dollars or nore in cash
in any cal endar quarter froma single enployer, or (ii) is bound
by any such contract of hire or by any other witten contract, to
pay into the state insurance fund the prem uns provided by this

chapt er.

(c) BEvery person who perforns | abor or provides services
pursuant to a construction contract, as defined in section 4123.79
of the Revised Code, if at least ten of the following criteria

appl y:

(i) The person is required to conply with instructions from
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the other contracting party regardi ng the manner or nethod of

perform ng services;

(ii) The person is required by the other contracting party to

have particul ar training;

(iii) The person's services are integrated into the regular

functioning of the other contracting party;
(iv) The person is required to performthe work personally;

(v) The person is hired, supervised, or paid by the other

contracting party;

(vi) A continuing relationship exists between the person and
the other contracting party that contenplates continuing or

recurring work even if the work is not full tine;

(vii) The person's hours of work are established by the other

contracting party;

(viii) The person is required to devote full tinme to the

busi ness of the other contracting party;

(ix) The person is required to performthe work on the

prem ses of the other contracting party;

(x) The person is required to follow the order of work set by

the other contracting party;

(xi) The person is required to nake oral or witten reports

of progress to the other contracting party;

(xii) The person is paid for services on a regular basis such

as hourly, weekly, or nonthly;

(xiii) The person's expenses are paid for by the other

contracting party;

(xiv) The person's tools and materials are furnished by the

ot her contracting party;

(xv) The person is provided with the facilities used to
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per f orm servi ces;

(xvi) The person does not realize a profit or suffer a | oss

as a result of the services provided;

(xvii) The person is not performng services for a nunber of

enpl oyers at the sane tineg;

(xviii) The person does not make the sanme services avail able

to the general public;

(xi x) The other contracting party has a right to discharge

the person;

(xx) The person has the right to end the relationship with
the other contracting party without incurring liability pursuant

to an enploynment contract or agreenent.

Every person in the service of any independent contractor or
subcontractor who has failed to pay into the state i nsurance fund
the anmount of prem um determined and fixed by the adm ni strator of
wor kers' conpensation for the person's enploynent or occupation or
if a self-insuring enployer has failed to pay conpensation and
benefits directly to the enployer's injured and to the dependents
of the enployer's killed enployees as required by section 4123. 35
of the Revised Code, shall be considered as the enpl oyee of the
person who has entered into a contract, whether witten or verbal,
wi th such independent contractor unl ess such enpl oyees or their
| egal representatives or beneficiaries elect, after injury or

death, to regard such independent contractor as the enpl oyer.
(d) Every person to whomall of the follow ng apply:

(i) The person is a resident of a state other than this state

and is covered by that other state's workers' conpensation |aw

(ii) The person performs | abor or provides services for that

person's enpl oyer while tenporarily within this state;

(iii) The laws of that other state do not include the
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provi sions described in division (H)(4) of section 4123.54 of the
Revi sed Code.

(e) Every person who provides services for or on behalf of a

not or _transportati on conpany transporting property and who is an

operator of a car, van, truck, tractor, or truck-tractor that is

licensed and regi stered under Chapter 4503. of the Revised Code or

a simlar |aw of another state, unless a majority of the foll ow ng

factors apply to the person:

(i) The person owns the vehicle used to provide the service

or holds it under a bona fide | ease arrangenent.

(ii) The person is responsible for the maintenance of the

vehicle used to provide the service.

(iii) The person is responsible for the operating costs of

the vehicle used to provide the service, including fuel, repairs,

supplies, vehicle insurance, and personal expenses, except that

the person may be paid the carrier's fuel surcharge and incidenta

costs, including tolls, permts, and |lunper fees.

(iv) The person is responsible for supplying the necessary

personal services to operate the vehicle used to provide the

service.

(v) The conpensation paid to the person is based on factors

related to work perfornmed, including a percentage of any schedul e

of rates, and not on the basis of the hours or tinme expended.

(vi) The person substantially controls the neans and nanner

of performng the services, in conformance with requl atory

requi renents and specifications of the shipper

(vii) The individual enters into a witten contract that

describes the rel ationship between the person and the conpany for

whom the person is performng the service to be that of an

i ndependent contractor and not that of an enpl oyee.
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(2) "Enpl oyee" does not nean:

(a) A duly ordai ned, conmissioned, or |icensed mnister or
assi stant or associate mnister of a church in the exercise of

nmnistry;
(b) Any officer of a fanmily farm corporation
(c) An individual incorporated as a corporation; or

(d) An individual who otherw se is an enpl oyee of an enpl oyer
but who signs the waiver and affidavit specified in section
4123.15 of the Revised Code on the condition that the
adm ni strator has granted a wai ver and exception to the

i ndi vidual's enpl oyer under section 4123.15 of the Revi sed Code.

Any enpl oyer nay elect to include as an "enpl oyee" within
this chapter, any person excluded fromthe definition of
"enpl oyee" pursuant to division (A)(2) of this section. If an
enpl oyer is a partnership, sole proprietorship, individua
i ncorporated as a corporation, or fanmly farm corporation, such
enpl oyer may el ect to include as an "enpl oyee" within this
chapter, any nenber of such partnership, the owner of the sole
proprietorship, the individual incorporated as a corporation, or
the officers of the famly farmcorporation. In the event of an
el ection, the enployer shall serve upon the bureau of workers'
conmpensation witten notice namng the persons to be covered,
i ncl ude such enpl oyee's renmuneration for prem um purposes in al
future payroll reports, and no person excluded fromthe definition
of "enpl oyee" pursuant to division (A)(2) of this section,
proprietor, individual incorporated as a corporation, or partner
shall be deemed an enployee within this division until the

enpl oyer has served such noti ce.

For informational purposes only, the bureau shall prescribe
such | anguage as it considers appropriate, on such of its forns as

it considers appropriate, to advise enployers of their right to
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elect to include as an "enployee" within this chapter a sole
proprietor, any nmenber of a partnership, an individual

i ncorporated as a corporation, the officers of a fanily farm
corporation, or a person excluded fromthe definition of

"enpl oyee" under division (A)(2) of this section, that they should
check any health and disability insurance policy, or other form of
health and disability plan or contract, presently covering them

or the purchase of which they may be considering, to determne
whet her such policy, plan, or contract excludes benefits for
illness or injury that they mght have el ected to have covered by

wor kers' conpensati on.
(B) "Enpl oyer" neans:

(1) The state, including state hospitals, each county,
muni ci pal corporation, township, school district, and hospita
owned by a political subdivision or subdivisions other than the

st at e;

(2) Every person, firm professional enployer organization as
defined in section 4125.01 of the Revised Code, and private
corporation, including any public service corporation, that (a)
has in service one or nore enployees or shared enpl oyees regularly
in the same business or in or about the sane establishnment under
any contract of hire, express or inplied, oral or witten, or (b)
is bound by any such contract of hire or by any other witten
contract, to pay into the insurance fund the prem uns provided by

this chapter.

Al'l such enployers are subject to this chapter. Any nenber of
a firmor association, who regularly perfornms nmanual |abor in or
about a mne, factory, or other establishnent, including a
househol d establishnment, shall be considered an enpl oyee in
det er mi ni ng whet her such person, firm or private corporation, or
public service corporation, has in its service, one or nore

enpl oyees and the enpl oyer shall report the incone derived from
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such | abor to the bureau as part of the payroll of such enpl oyer,
and such nmenber shall thereupon be entitled to all the benefits of

an enpl oyee.

(© "Injury" includes any injury, whether caused by externa
acci dental means or accidental in character and result, received
in the course of, and arising out of, the injured enployee's

enpl oynent. "Injury"” does not include:

(1) Psychiatric conditions except where the clainmant's
psychiatric conditions have arisen froman injury or occupationa
di sease sustained by that claimant or where the claimant's
psychiatric conditions have arisen from sexual conduct in which
the claimant was forced by threat of physical harmto engage or

partici pate;

(2) Injury or disability caused primarily by the natural

deterioration of tissue, an organ, or part of the body;

(3) Injury or disability incurred in voluntary participation
in an enpl oyer-sponsored recreation or fitness activity if the
enpl oyee signs a wai ver of the enployee's right to conpensation or
benefits under this chapter prior to engaging in the recreation or

fitness activity;

(4) A condition that pre-existed an injury unless that
pre-existing condition is substantially aggravated by the injury.
Such a substantial aggravation nust be docunmented by objective
di agnostic findings, objective clinical findings, or objective
test results. Subjective conplaints may be evidence of such a
substantial aggravation. However, subjective conplaints w thout
obj ective diagnostic findings, objective clinical findings, or
objective test results are insufficient to substantiate a

substantial aggravati on.

(D) "Child" includes a posthunous child and a child legally
adopted prior to the injury.
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(E) "Family farm corporation" means a corporation founded for
the purpose of farming agricultural land in which the majority of
the voting stock is held by and the majority of the stockhol ders
are persons or the spouse of persons related to each other within
the fourth degree of kinship, according to the rules of the civil
law, and at |east one of the related persons is residing on or
actively operating the farm and none of whose stockhol ders are a
corporation. A fanmily farmcorporation does not cease to qualify
under this division where, by reason of any devise, bequest, or
the operation of the laws of descent or distribution, the
ownership of shares of voting stock is transferred to another
person, as long as that person is within the degree of kinship

stipulated in this division.

(F) "Qccupational disease" nmeans a di sease contracted in the
course of enploynent, which by its causes and the characteristics
of its manifestation or the condition of the enploynent results in
a hazard which distinguishes the enploynent in character from
enpl oynent generally, and the enploynent creates a risk of
contracting the disease in greater degree and in a different

manner fromthe public in general

(G "Self-insuring enployer” nmeans an enpl oyer who is granted
the privilege of paying conpensation and benefits directly under
section 4123.35 of the Revised Code, including a board of county
conmm ssioners for the sole purpose of constructing a sports
facility as defined in section 307.696 of the Revised Code,
provided that the electors of the county in which the sports
facility is to be built have approved construction of a sports

facility by ballot election no |later than Novenber 6, 1997.

(H) "Public enployer"” nmeans an enpl oyer as defined in

division (B)(1) of this section.

(1) "Sexual conduct" neans vagi nal intercourse between a nale

and fenmal e; anal intercourse, fellatio, and cunnilingus between
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persons regardl ess of gender; and, without privilege to do so, the
i nsertion, however slight, of any part of the body or any

i nstrunent, apparatus, or other object into the vaginal or anal
cavity of another. Penetration, however slight, is sufficient to

conmpl ete vagi nal or anal intercourse

(J) "OQther-states' insurer" nmeans an insurance conpany that
is authorized to provide workers' conpensation insurance coverage
in any of the states that permt enployers to obtain insurance for

wor kers' conpensation clains through i nsurance conpani es.

(K) "Other-states' coverage" neans insurance coverage
purchased by an enpl oyer for workers' conpensation clains that
arise in a state or states other than this state and that are
filed by the enpl oyees of the enpl oyer or those enpl oyee's
dependents, as applicable, in that other state or those other

st ates.

(L) "Mdtor transportation conpany" has the sane nmeaning as in

section 4921.02 of the Revi sed Code.

Sec. 4141.01. As used in this chapter, unless the context

ot herw se requires:

(A) (1) "Enployer" means the state, its instrunmentalities, its
political subdivisions and their instrunmentalities, Indian tribes,
and any individual or type of organization including any
partnership, limted liability conpany, association, trust,
estate, joint-stock conpany, insurance company, Or corporation,
whet her domestic or foreign, or the receiver, trustee in
bankruptcy, trustee, or the successor thereof, or the |lega
representative of a deceased person who subsequent to Decenber 31
1971, or in the case of political subdivisions or their

instrunentalities, subsequent to December 31, 1973:

(a) Had in enploynent at |east one individual, or in the case

Page 22

629
630
631
632
633

634
635
636
637

638
639
640
641
642
643

644
645

646
647

648
649
650
651
652
653
654
655
656
657

658



H. B. No. 522
As Introduced

of a nonprofit organi zation, subsequent to Decenber 31, 1973, had
not |ess than four individuals in enploynent for sone portion of a
day in each of twenty different cal endar weeks, in either the
current or the preceding cal endar year whether or not the sane

i ndi vidual was in enploynment in each such day; or

(b) Except for a nonprofit organization, had paid for service
in enployment wages of fifteen hundred dollars or nobre in any
cal endar quarter in either the current or preceding cal endar year;

or

(c) Had paid, subsequent to December 31, 1977, for enpl oynent
in domestic service in a local college club, or local chapter of a
college fraternity or sorority, cash renuneration of one thousand
dollars or nore in any cal endar quarter in the current cal endar
year or the preceding cal endar year, or had paid subsequent to
Decenber 31, 1977, for enploynent in donestic service in a private
hone cash renunerati on of one thousand dollars in any cal endar
gquarter in the current cal endar year or the preceding cal endar

year:

(i) For the purposes of divisions (A (1)(a) and (b) of this
section, there shall not be taken into account any wages paid to,
or enploynent of, an individual perform ng domestic service as

described in this division.

(ii) An enpl oyer under this division shall not be an enpl oyer
with respect to wages paid for any services other than donmestic
service unless the enployer is also found to be an enpl oyer under
division (A)(1)(a), (b), or (d) of this section.

(d) As a farmoperator or a crew | eader subsequent to
Decenber 31, 1977, had in enploynent individuals in agricultura

| abor; and

(i) During any cal endar quarter in the current cal endar year

or the precedi ng cal endar year, paid cash renuneration of twenty
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thousand dollars or nore for the agricultural |abor; or

(ii) Had at least ten individuals in enploynent in
agricultural labor, not including agricultural workers who are
aliens admtted to the United States to performagricultural |abor
pursuant to sections 1184(c) and 1101(a)(15)(H of the
"Immigration and Nationality Act," 66 Stat. 163, 189, 8 U S.C A
1101(a)(15)(H (ii)(a), 1184(c), for sone portion of a day in each
of the twenty different cal endar weeks, in either the current or
precedi ng cal endar year whether or not the sanme individual was in

enpl oynent in each day; or

(e) Is not otherwi se an enployer as defined under division
(A)(1)(a) or (b) of this section; and

(i) For which, within either the current or preceding
cal endar year, service, except for donestic service in a private
hone not covered under division (A (1)(c) of this section, is or
was performed with respect to which such enployer is liable for
any federal tax agai nst which credit nay be taken for

contributions required to be paid into a state unenpl oynent fund;

(ii) Which, as a condition for approval of this chapter for
full tax credit against the tax inmposed by the "Federal
Unenpl oynent Tax Act," 84 Stat. 713, 26 U.S.C. A 3301 to 3311, is
requi red, pursuant to such act to be an enpl oyer under this

chapter; or

(iii) Who becane an enpl oyer by el ection under division
(A)(4) or (5) of this section and for the duration of such

el ection; or

(f) I'n the case of the state, its instrunentalities, its
political subdivisions, and their instrunentalities, and |ndian
tribes, had in enploynment, as defined in divisions (B)(2)(a) and

(B)(2)(1) of this section, at |east one individual;

(g) For the purposes of division (A)(1)(a) of this section,
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if any week includes both the thirty-first day of Decenber and the
first day of January, the days of that week before the first day
of January shall be considered one cal endar week and the days

begi nning the first day of January anot her week.

(2) Each individual enployed to performor to assist in
perform ng the work of any agent or enployee of an enployer is
enpl oyed by such enployer for all the purposes of this chapter,
whet her such individual was hired or paid directly by such
enpl oyer or by such agent or enpl oyee, provided the enpl oyer had
actual or constructive know edge of the work. All individuals
perform ng services for an enployer of any person in this state
who nmaintains two or nore establishments within this state are

enpl oyed by a single enployer for the purposes of this chapter.

(3) An enployer subject to this chapter within any cal endar
year is subject to this chapter during the whole of such year and

during the next succeedi ng cal endar year.

(4) An enpl oyer not otherw se subject to this chapter who
files with the director of job and fanmily services a witten
el ection to becone an enpl oyer subject to this chapter for not
| ess than two cal endar years shall, with the witten approval of
such election by the director, become an enployer subject to this
chapter to the sane extent as all other enployers as of the date
stated in such approval, and shall cease to be subject to this
chapter as of the first day of January of any cal endar year
subsequent to such two cal endar years only if at least thirty days
prior to such first day of January the enployer has filed with the

director a witten notice to that effect.

(5) Any enployer for whom services that do not constitute
enpl oynent are perforned may file with the director a witten
el ection that all such services perfornmed by individuals in the
enpl oyer's enploy in one or nore distinct establishnments or places

of business shall be deenmed to constitute enploynent for all the
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pur poses of this chapter, for not |ess than two cal endar years.
Upon witten approval of the election by the director, such
services shall be deenmed to constitute enpl oynent subject to this
chapter fromand after the date stated in such approval. Such
services shall cease to be enploynent subject to this chapter as

of the first day of January of any cal endar year subsequent to

such two cal endar years only if at least thirty days prior to such

first day of January such enployer has filed with the director a

witten notice to that effect.

(B) (1) "Enploynent" nmeans service perforned by an individua
for remuneration under any contract of hire, witten or oral
express or inplied, including service perfornmed in interstate
commerce and service perforned by an officer of a corporation

W t hout regard to whether such service is executive, manageri al

or manual in nature, and wi thout regard to whether such officer is

a stockhol der or a nenber of the board of directors of the
corporation, unless it is shown to the satisfaction of the
di rector that such individual has been and will continue to be
free fromdirection or control over the performance of such
service, both under a contract of service and in fact. The

director shall adopt rules to define "direction or control."
(2) "Enploynent" includes:

(a) Service performed after Decenber 31, 1977, by an
i ndividual in the enploy of the state or any of its
instrunentalities, or any political subdivision thereof or any of
its instrunentalities or any instrunentality of nore than one of
the foregoing or any instrunentality of any of the foregoing and
one or nore other states or political subdivisions and w thout
regard to divisions (A (1)(a) and (b) of this section, provided
that such service is excluded from enploynent as defined in the
"Federal Unenpl oynment Tax Act," 53 Stat. 183, 26 U. S.C. A 3301
3306(c)(7) and is not excluded under division (B)(3) of this
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section; or the services of enpl oyees covered by voluntary
el ection, as provided under divisions (A (4) and (5) of this

section;

(b) Service performed after Decenber 31, 1971, by an
individual in the enploy of a religious, charitable, educational
or other organization which is excluded fromthe term "enpl oynent”
as defined in the "Federal Unenploynment Tax Act," 84 Stat. 713, 26
US CA 3301 to 3311, solely by reason of section 26 U S.C A
3306(c)(8) of that act and is not excluded under division (B)(3)

of this section;

(c) Donestic service perforned after Decenber 31, 1977, for

an enpl oyer, as provided in division (A)(1)(c) of this section;

(d) Agricultural |abor perforned after Decenber 31, 1977, for
a farmoperator or a crew | eader, as provided in division
(A (1) (d) of this section

(e) Serviee Subject to division (B)(2)(m of this section
service not covered under division (B)(1) of this section which is
perforned after Decenber 31, 1971

(i) As an agent-driver or comm ssion-driver engaged in
di stributing meat products, vegetable products, fruit products,
bakery products, beverages other than mlk, laundry, or

dry-cl eani ng services, for the individual's enployer or principal;

(ii) As a traveling or city sal esperson, other than as an
agent -driver or conmi ssion-driver, engaged on a full-time basis in
the solicitation on behalf of and in the transmi ssion to the
sal esperson' s enpl oyer or principal except for sideline sales
activities on behalf of sonme other person of orders from
whol esal ers, retailers, contractors, or operators of hotels,
restaurants, or other simlar establishnments for merchandi se for
resale, or supplies for use in their business operations, provided

that for the purposes of division (B)(2)(e)(ii) of this section,
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the services shall be deemed enploynent if the contract of service
contenpl ates that substantially all of the services are to be
perfornmed personally by the individual and that the individua

does not have a substantial investnment in facilities used in
connection with the performance of the services other than in
facilities for transportation, and the services are not in the
nature of a single transaction that is not a part of a continuing

relationship with the person for whomthe services are perforned.

(f) An individual's entire service performed within or both

within and without the state if:
(i) The service is localized in this state.

(ii) The service is not |localized in any state, but sone of
the service is perforned in this state and either the base of
operations, or if there is no base of operations then the place
from whi ch such service is directed or controlled, is in this
state or the base of operations or place from which such service
is directed or controlled is not in any state in which sone part
of the service is performed but the individual's residence is in

this state.

(9) Service not covered under division (B)(2)(f)(ii) of this
section and performed entirely without this state, with respect to
no part of which contributions are required and pai d under an
unenpl oynent conpensation |aw of any other state, the Virgin
I sl ands, Canada, or of the United States, if the individual
perform ng such service is a resident of this state and the
director approves the election of the enployer for whom such
services are perfornmed; or, if the individual is not a resident of
this state but the place fromwhich the service is directed or
controlled is in this state, the entire services of such
i ndi vidual shall be deened to be enploynent subject to this
chapter, provided service is deenmed to be localized within this

state if the service is perforned entirely within this state or if
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the service is perfornmed both within and without this state but
the service perfornmed without this state is incidental to the
individual's service within the state, for exanple, is tenporary

or transitory in nature or consists of isolated transactions;

(h) Service of an individual who is a citizen of the United
States, perfornmed outside the United States except in Canada after
Decenber 31, 1971, or the Virgin Islands, after Decenber 31, 1971,
and before the first day of January of the year following that in
which the United States secretary of |abor approves the Virgin
Islands law for the first tine, in the enploy of an Anerican
enpl oyer, other than service which is "enploynent” under divisions
(B)(2)(f) and (g) of this section or simlar provisions of another

state's law, if:

(i) The enployer's principal place of business in the United

States is located in this state;

(ii) The enployer has no place of business in the United
States, but the enployer is an individual who is a resident of
this state; or the enployer is a corporation which is organi zed
under the laws of this state, or the enployer is a partnership or
a trust and the nunber of partners or trustees who are residents
of this state is greater than the nunber who are residents of any

other state; or

(iii) None of the criteria of divisions (B)(2)(f)(i) and (ii)
of this section is nmet but the enpl oyer has el ected coverage in
this state or the enployer having failed to el ect coverage in any
state, the individual has filed a claimfor benefits, based on

such service, under this chapter

(i) For the purposes of division (B)(2)(h) of this section,
the term "Ameri can enpl oyer” means an enpl oyer who is an
i ndi vidual who is a resident of the United States; or a

partnership, if two-thirds or nore of the partners are residents
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of the United States; or a trust, if all of the trustees are
residents of the United States; or a corporation organi zed under
the laws of the United States or of any state, provided the term
"United States" includes the states, the District of Colunbia, the

Commonweal th of Puerto Rico, and the Virgin Islands.

(j) Notw thstanding any ot her provisions of divisions (B)(1)
and (2) of this section, service, except for donestic service in a
private honme not covered under division (A)(1)(c) of this section,
with respect to which a tax is required to be paid under any
federal |aw inposing a tax against which credit may be taken for
contributions required to be paid into a state unenpl oynent fund,
or service, except for donestic service in a private home not
covered under division (A)(1)(c) of this section, which, as a
condition for full tax credit against the tax inposed by the
"Federal Unenploynent Tax Act," 84 Stat. 713, 26 U S.C.A 3301 to

3311, is required to be covered under this chapter.

(k) Construction services performed by any individual under a
construction contract, as defined in section 4141.39 of the
Revi sed Code, if the director determ nes that the enployer for
whom servi ces are perforned has the right to direct or control the
performance of the services and that the individuals who perform
the services receive remuneration for the services performed. The
director shall presune that the enployer for whom services are
perfornmed has the right to direct or control the perfornance of

the services if ten or nore of the following criteria apply:

(i) The enployer directs or controls the manner or nethod by
whi ch instructions are given to the individual perform ng

servi ces;

(ii) The enpl oyer requires particular training for the

i ndi vi dual perform ng services;

(iii) Services perforned by the individual are integrated
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into the regular functioning of the enpl oyer;

(iv) The enployer requires that services be provided by a

particul ar individual

(v) The enpl oyer hires, supervises, or pays the wages of the

i ndi vi dual perform ng services;

(vi) A continuing relationship between the enployer and the
i ndi vi dual perform ng services exists which contenpl ates

continuing or recurring work, even if not full-tinme work;

(vii) The enpl oyer requires the individual to perform

servi ces during established hours;

(viii) The enployer requires that the individual perforning
services be devoted on a full-tinme basis to the business of the
enpl oyer ;

(ix) The enpl oyer requires the individual to performservices

on the enployer's prenises;

(x) The enpl oyer requires the individual performning services

to follow the order of work established by the enployer

(xi) The enployer requires the individual performng services

to make oral or witten reports of progress;

(xii) The enpl oyer makes paynent to the individual for

services on a regular basis, such as hourly, weekly, or nonthly;

(xiii) The enpl oyer pays expenses for the individual

perform ng services;

(xiv) The enpl oyer furnishes the tools and materials for use

by the individual to perform services;

(xv) The individual perform ng services has not invested in

the facilities used to perform services;

(xvi) The individual perform ng services does not realize a

profit or suffer a loss as a result of the performance of the
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servi ces;

(xvii) The individual performng services is not perforning

services for nore than two enpl oyers sinultaneously;

(xviii) The individual perform ng services does not nake the

services available to the general public;

(xi x) The enployer has a right to discharge the individua

perform ng services;

(xx) The individual performng services has the right to end
the individual's relationship with the enployer w thout incurring

liability pursuant to an enpl oynent contract or agreenent.

(1) Service performed by an individual in the enploy of an
Indian tribe as defined by section 4(e) of the "Indian
Sel f-Determ nati on and Educati on Assistance Act," 88 Stat. 2204
(1975), 25 U.S.C. A 450b(e), including any subdi vi sion,
subsi diary, or business enterprise wholly owned by an Indian tribe
provided that the service is excluded from enpl oynent as defi ned
in the "Federal Unenploynment Tax Act," 53 Stat. 183, (1939), 26
U S.CA 3301 and 3306(c)(7) and is not excluded under division
(B)(3) of this section

(m Service perforned by an individual for or on behalf of a

not or _transportation conpany transporting property and the

individual is an operator of a car, van, truck, tractor, or

truck-tractor that is licensed and regi stered under Chapter 4503.

of the Revised Code or a simlar |aw of another state, unless the

npjority of the following factors apply to the individual

(i) The individual owns the vehicle used to provide the

service or holds it under a bona fide | ease arrangenent.

(ii) The individual is responsible for the nmintenance of the

vehicle used to provide the service.

(iii) The individual is responsible for the operating costs
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of the vehicle used to provide the service, including fuel

repairs, supplies, vehicle insurance, and personal expenses,

except that the individual nmay be paid the carrier's fue

surcharge and incidental costs, including tolls, pernmts, and

|l unper fees.

(iv) The individual is responsible for supplving the

necessary personal services to operate the vehicle used to provide

the service

(v) The conpensation paid to the individual is based on

factors related to work perforned, including a percentage of any

schedul e of rates, and not on the basis of the hours or tine

expended.

(vi) The individual substantially controls the neans and

nmanner of perfornmng the services, in conformance with requl atory

reqgui renents and specifications of the shipper.

(vii) The individual enters into a witten contract that

describes the relationship between the individual and the conpany

for whomthe individual is perfornming the service to be that of an

i ndependent contractor and not that of an enpl ovee.

(3) "Enploynment" does not include the follow ng services if
they are found not subject to the "Federal Unenploynment Tax Act,”
84 Stat. 713 (1970), 26 U.S.C. A 3301 to 3311, and if the services
are not required to be included under division (B)(2)(j) of this

section:

(a) Service performed after Decenber 31, 1977, in
agricul tural |abor, except as provided in division (A)(1)(d) of

this section;

(b) Donestic service performed after Decenber 31, 1977, in a
private honme, local college club, or local chapter of a college
fraternity or sorority except as provided in division (A (1)(c) of

this section;
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(c) Service performed after Decenber 31, 1977, for this state
or a political subdivision as described in division (B)(2)(a) of

this section when perforned:
(i) As a publicly elected official;

(ii) As a nenmber of a legislative body, or a nmenber of the
judiciary;
(iii) As amlitary nmenber of the Chio national guard;

(iv) As an enployee, not in the classified service as defined
in section 124.11 of the Revised Code, serving on a tenporary
basis in case of fire, storm snow, earthquake, flood, or sinilar

emer gency;

(v) I'n a position which, under or pursuant to law, is
desi gnated as a nmmj or nontenured policymaki ng or advisory
position, not in the classified service of the state, or a
pol i cymaki ng or advisory position the performance of the duties of

which ordinarily does not require nore than eight hours per week.

(d) In the enploy of any governmental unit or instrunmentality

of the United States;
(e) Service performed after Decenber 31, 1971

(i) Service in the enploy of an educational institution or
institution of higher education, including those operated by the
state or a political subdivision, if such service is perfornmed by
a student who is enrolled and is regularly attendi ng cl asses at

the educational institution or institution of higher education; or

(ii) By an individual who is enrolled at a nonprofit or
publ i c educational institution which normally maintains a regular
faculty and curriculumand normally has a regularly organi zed body
of students in attendance at the place where its educati onal
activities are carried on as a student in a full-tinme program

taken for credit at the institution, which comnmbi nes academ c
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instruction with work experience, if the service is an integral
part of the program and the institution has so certified to the
enpl oyer, provided that this subdivision shall not apply to
service perfornmed in a program established for or on behalf of an

enpl oyer or group of enployers+.

(f) Service performed by an individual in the enploy of the
i ndi vidual's son, daughter, or spouse and service perfornmed by a
child under the age of eighteen in the enploy of the child's

fat her or nother;

(g) Service performed for one or nore principals by an
i ndi vi dual who is conpensated on a conmmi ssion basis, who in the
performance of the work is master of the individual's own tine and
efforts, and whose remuneration is wholly dependent on the anount
of effort the individual chooses to expend, and which service is
not subject to the "Federal Unenploynent Tax Act," 53 Stat. 183
(1939), 26 U.S.C. A 3301 to 3311. Service perforned after Decenber
31, 1971:

(i) By an individual for an enployer as an insurance agent or
as an insurance solicitor, if all this service is performed for

remunerati on solely by way of conmi ssion

(ii) As a home worker perform ng work, according to
specifications furnished by the enployer for whomthe services are
perfornmed, on materials or goods furnished by such enpl oyer which
are required to be returned to the enployer or to a person

desi gnated for that purpose.
(h) Service performed after Decenber 31, 1971

(i) I'n the employ of a church or convention or association of
churches, or in an organi zation which is operated primarily for
religious purposes and which is operated, supervised, controll ed,
or principally supported by a church or convention or association

of churches;

Page 35

1030
1031
1032
1033
1034

1035
1036
1037
1038

1039
1040
1041
1042
1043
1044
1045
1046

1047
1048
1049

1050
1051
1052
1053
1054

1055

1056
1057
1058
1059
1060



H. B. No. 522
As Introduced

(ii) By a duly ordai ned, conmi ssioned, or |icensed mnister
of a church in the exercise of the individual's mnistry or by a
nmenber of a religious order in the exercise of duties required by

such order; or

(iii) In a facility conducted for the purpose of carrying out
a programof rehabilitation for individuals whose earning capacity
is inpaired by age or physical or nmental deficiency or injury, or
provi di ng remunerative work for individuals who because of their
i mpai red physical or nental capacity cannot be readily absorbed in
the conpetitive |abor market, by an individual receiving such

rehabilitati on or renunerati ve wor k—._

(i) Service performed after June 30, 1939, with respect to
whi ch unenpl oynent conpensation is payabl e under the "Railroad
Unenpl oynent | nsurance Act," 52 Stat. 1094 (1938), 45 U. S.C. 351

(j) Service performed by an individual in the enpl oy of any
organi zation exenpt fromincone tax under section 501 of the
"I nternal Revenue Code of 1954," if the renuneration for such
servi ce does not exceed fifty dollars in any cal endar quarter, or
if such service is in connection with the collection of dues or
premiuns for a fraternal beneficial society, order, or association
and is perfornmed away fromthe hone office or is ritualistic
service in connection with any such society, order, or

associ ati on;

(k) Casual labor not in the course of an enployer's trade or
busi ness; incidental service performed by an officer, appraiser
or menber of a finance conmttee of a bank, building and | oan
associ ation, savings and | oan associ ati on, or savings association
when the renuneration for such incidental service exclusive of the
anount paid or allotted for directors' fees does not exceed sixty

dol l ars per cal endar quarter is casual |abor;

(1) Service performed in the enploy of a voluntary enpl oyees'
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beneficial association providing for the paynent of life,

si ckness, accident, or other benefits to the nenbers of such
associ ation or their dependents or their designated beneficiaries,
if admission to a nmenbership in such association is limted to

i ndi viduals who are officers or enployees of a nunicipal or public
corporation, of a political subdivision of the state, or of the
United States and no part of the net earnings of such association
i nures, other than through such paynments, to the benefit of any

private sharehol der or individual

(m Service performed by an individual in the enploy of a
foreign governnment, including service as a consul ar or other

of ficer or enployee or of a nondiplomatic representative;

(n) Service perfornmed in the enploy of an instrunentality
whol |y owned by a foreign governnent if the service is of a
character sinilar to that perfornmed in foreign countries by
enpl oyees of the United States or of an instrunentality thereof
and if the director finds that the secretary of state of the
United States has certified to the secretary of the treasury of
the United States that the foreign governnent, with respect to
whose instrunentality exenption is clainmed, grants an equival ent
exenption with respect to simlar service performed in the foreign
country by enployees of the United States and of instrunmentalities

t her eof ;

(o) Service with respect to which unenpl oynent conpensation
i s payabl e under an unenpl oynent conpensati on system establi shed

by an act of congress;

(p) Service performed as a student nurse in the enploy of a
hospital or a nurses' training school by an individual who is
enrolled and is regularly attending classes in a nurses' training
school chartered or approved pursuant to state |aw, and service
perfornmed as an intern in the enploy of a hospital by an

i ndi vi dual who has conpleted a four years' course in a nedical
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school chartered or approved pursuant to state |aw,

(gq) Service performed by an individual under the age of
eighteen in the delivery or distribution of newspapers or shopping
news, not including delivery or distribution to any point for

subsequent delivery or distribution;

(r) Service performed in the enploy of the United States or
an instrunentality of the United States inmune under the
Constitution of the United States fromthe contributions inposed
by this chapter, except that to the extent that congress pernits
states to require any instrunentalities of the United States to
make paynents into an unenpl oynent fund under a state unenpl oynent
conmpensation act, this chapter shall be applicable to such
instrunentalities and to services perfornmed for such
instrumentalities in the sane manner, to the sane extent, and on
the same terns as to all other enployers, individuals, and
services, provided that if this state is not certified for any
year by the proper agency of the United States under section 3304
of the "Internal Revenue Code of 1954," the paynments required of
such instrunentalities with respect to such year shall be refunded
by the director fromthe fund in the same manner and within the
sane period as is provided in division (E) of section 4141.09 of
the Revised Code with respect to contributions erroneously

col | ect ed;

(s) Service performed by an individual as a nenber of a band
or orchestra, provided such service does not represent the
princi pal occupation of such individual, and which service is not
subject to or required to be covered for full tax credit against
the tax inposed by the "Federal Unenploynent Tax Act," 53 Stat.
183 (1939), 26 U S. C A 3301 to 3311.

(t) Service performed in the enploy of a day canp whose
canmpi ng season does not exceed twelve weeks in any cal endar year,

and which service is not subject to the "Federal Unenpl oynent Tax
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Act," 53 Stat. 183 (1939), 26 U S.C. A 3301 to 3311. Service
perfornmed after Decenber 31, 1971

(i) I'n the enploy of a hospital, if the service is perforned
by a patient of the hospital, as defined in division (W of this

section;

(ii) For a prison or other correctional institution by an

inmate of the prison or correctional institution

(iii) Service performed after Decenber 31, 1977, by an inmate
of a custodial institution operated by the state, a political

subdi vision, or a nonprofit organization

(u) Service that is performed by a nonresident alien
i ndi vidual for the period the individual tenporarily is present in
the United States as a nonimigrant under division (F), (J), (M,
or (Q of section 101(a)(15) of the "Imm gration and Nationality
Act," 66 Stat. 163, 8 U . S.C. A 1101, as anended, that is excluded
under section 3306(c)(19) of the "Federal Unenpl oynent Tax Act,"
53 Stat. 183 (1939), 26 U S.C A 3301 to 3311.

(v) Notwi thstanding any ot her provisions of division (B)(3)
of this section, services that are excluded under divisions
(B)(3)(g), (j), (k), and (1) of this section shall not be excl uded
from enpl oymrent when perforned for a nonprofit organi zation, as
defined in division (X) of this section, or for this state or its
instrunentalities, or for a political subdivision or its

instrunentalities or for Indian tribes;

(w) Service that is performed by an individual working as an
el ection official or election worker if the anmpbunt of renuneration
recei ved by the individual during the cal endar year for services
as an election official or election worker is |ess than one

t housand dol | ars;

(x) Service performed for an el enmentary or secondary schoo

that is operated primarily for religious purposes, that is
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descri bed in subsection 501(c)(3) and exenpt from federal incone
taxati on under subsection 501(a) of the Internal Revenue Code, 26
U S C A 501;

(y) Service performed by a person conmitted to a pena

i nstitution.

(z) Service performed for an Indian tribe as described in
division (B)(2)(l) of this section when perforned in any of the

foll owi ng manners:
(i) As a publicly elected official;
(ii) As a nenber of an Indian tribal council;
(iii) As a menmber of a legislative or judiciary body;

(iv) I'n a position which, pursuant to Indian tribal law, is
desi gnated as a nmmj or nontenured policymaki ng or advisory
position, or a policymaking or advisory position where the
performance of the duties ordinarily does not require nore than

ei ght hours of tinme per week;

(v) As an enpl oyee serving on a tenporary basis in the case

of a fire, storm snow, earthquake, flood, or simlar energency.

(aa) Service perforned after Decenber 31, 1971, for a
nonprofit organization, this state or its instrunentalities, a
political subdivision or its instrunentalities, or an Indian tribe
as part of an unenpl oyment work-relief or work-training program
assisted or financed in whole or in part by any federal agency or
an agency of a state or political subdivision, thereof, by an

i ndi vidual receiving the work-relief or work-training.

(4) If the services perforned during one half or nore of any
pay period by an enpl oyee for the person enploying that enpl oyee
constitute enploynment, all the services of such enployee for such
period shall be deenmed to be enploynent; but if the services

perfornmed during nore than one half of any such pay period by an

Page 40

1187
1188
1189

1190
1191

1192
1193
1194

1195
1196
1197

1198
1199
1200
1201
1202

1203
1204

1205
1206
1207
1208
1209
1210
1211

1212
1213
1214
1215
1216



H. B. No. 522
As Introduced

enpl oyee for the person enploying that enpl oyee do not constitute
enpl oynent, then none of the services of such enpl oyee for such
period shall be deened to be enploynment. As used in division
(B)(4) of this section, "pay period" nmeans a period, of not nore
than thirty-one consecutive days, for which paynent of
remuneration is ordinarily nade to the enpl oyee by the person

enpl oyi ng that enpl oyee. Division (B)(4) of this section does not
apply to services performed in a pay period by an enpl oyee for the
person enpl oyi ng that enployee, if any of such service is excepted

by division (B)(3)(0) of this section.

(O "Benefits" means noney paynents payable to an individua
who has established benefit rights, as provided in this chapter,

for loss of renuneration due to the individual's unenploynent.

(D) "Benefit rights" neans the weekly benefit anmount and the
maxi mum benefit anount that may becone payable to an individual
within the individual's benefit year as deternined by the

di rector.

(E) "daimfor benefits" nmeans a claimfor waiting period or

benefits for a designated week.

(F) "Additional claint neans the first claimfor benefits
filed followi ng any separation from enpl oynent during a benefit
year; "continued claim neans any claimother than the first claim

for benefits and other than an additional claim

(G (1) "Wages" neans renuneration paid to an enpl oyee by each
of the enployee's enployers with respect to enpl oynent; except
t hat wages shall not include that part of renuneration paid during
any cal endar year to an individual by an enployer or such
enpl oyer's predecessor in interest in the sane business or
enterprise, which in any cal endar year is in excess of eight
thousand two hundred fifty dollars on and after January 1, 1992;

ei ght thousand five hundred dollars on and after January 1, 1993;

Page 41

1217
1218
1219
1220
1221
1222
1223
1224
1225
1226

1227
1228
1229

1230
1231
1232
1233

1234
1235

1236
1237
1238
1239

1240
1241
1242
1243
1244
1245
1246
1247



H. B. No. 522
As Introduced

ei ght thousand seven hundred fifty dollars on and after January 1,
1994; and ni ne thousand dollars on and after January 1, 1995.
Renuneration in excess of such anpbunts shall be deened wages
subject to contribution to the sane extent that such renuneration
is defined as wages under the "Federal Unenploynent Tax Act," 84
Stat. 714 (1970), 26 U.S.C. A 3301 to 3311, as anended. The
remuneration paid an enpl oyee by an enployer with respect to

enpl oynent in another state, upon which contributions were

requi red and paid by such enpl oyer under the unenpl oynent
conmpensation act of such other state, shall be included as a part
of remuneration in conputing the amount specified in this

di vi si on.

(2) Notwi thstanding division (G (1) of this section, if, as
of the conputation date for any cal endar year, the director
determ nes that the | evel of the unenpl oyment conpensation fund is
sixty per cent or nore below the mininumsafe | evel as defined in
section 4141.25 of the Revised Code, then, effective the first day
of January of the followi ng cal endar year, wages subject to this
chapter shall not include that part of remnuneration paid during
any cal endar year to an individual by an enployer or such
enpl oyer's predecessor in interest in the sane business or
enterprise which is in excess of nine thousand dollars. The
increase in the dollar anmount of wages subject to this chapter
under this division shall remain in effect fromthe date of the
director's determ nation pursuant to division (G (2) of this
section and thereafter notwi thstanding the fact that the level in
the fund may subsequently becone | ess than sixty per cent bel ow

the m ni num safe | evel.

(H) (1) "Remuneration" means all conpensation for persona
servi ces, including conmi ssions and bonuses and t he cash val ue of
all conpensation in any nmedi um other than cash, except that in the

case of agricultural or domestic service, "remuneration" includes
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only cash renuneration. Gratuities custonarily received by an

i ndividual in the course of the individual's enploynent from
persons other than the individual's enployer and which are
accounted for by such individual to the individual's enployer are

t axabl e wages.

The reasonabl e cash val ue of conpensation paid in any medi um
ot her than cash shall be estinmated and deternmi ned in accordance
with rules prescribed by the director, provided that

“renmunerati on" does not include:

(a) Paynments as provided in divisions (b)(2) to (b)(16) of
section 3306 of the "Federal Unenploynent Tax Act," 84 Stat. 713,
26 U.S.C. A 3301 to 3311, as anended;

(b) The payment by an enployer, w thout deduction fromthe
remuneration of the individual in the enployer's enploy, of the
tax inposed upon an individual in the enployer's enpl oy under
section 3101 of the "Internal Revenue Code of 1954," with respect

to services perfornmed after Cctober 1, 1941.

(2) "Cash renuneration" means all renmuneration paid in cash
i ncl udi ng conmi ssi ons and bonuses, but not including the cash

val ue of all conpensation in any nedi um ot her than cash.

(1) "Interested party" neans the director and any party to
whom notice of a determ nation of an application for benefit
rights or a claimfor benefits is required to be given under

section 4141.28 of the Revi sed Code.

(J) "Annual payroll" neans the total anount of wages subject
to contributions during a twelve-nonth period ending with the | ast

day of the second cal endar quarter of any cal endar year

(K) "Average annual payroll" means the average of the |ast
three annual payrolls of an enployer, provided that if, as of any
comput ati on date, the enpl oyer has had | ess than three annua

payrolls in such three-year period, such average shall be based on
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the annual payrolls which the enpl oyer has had as of such date.

(L)(1) "Contributions" neans the noney paynents to the state
unenpl oynent conpensation fund required of enployers by section
4141.25 of the Revised Code and of the state and any of its
political subdivisions electing to pay contributions under section
4141. 242 of the Revised Code. Enployers paying contributions shal

be described as "contributory enpl oyers.™

(2) "Paynents in lieu of contributions" neans the noney
paynents to the state unenpl oynent conpensation fund required of
rei mbursi ng enpl oyers under sections 4141.241 and 4141. 242 of the
Revi sed Code.

(M An individual is "totally unenployed" in any week during
whi ch the individual perforns no services and with respect to such

week no renuneration is payable to the individual

(N) An individual is "partially unenployed" in any week if,
due to involuntary | oss of work, the total remuneration payable to
the individual for such week is |ess than the individual's weekly

benefit anpunt.

(O "Week" neans the cal endar week endi ng at m dni ght
Sat urday unl ess an equi val ent week of seven consecutive cal endar

days is prescribed by the director.

(1) "Qualifying week" neans any cal endar week in an
i ndi vidual's base period with respect to which the individua
earns or is paid remuneration in enploynment subject to this
chapter. A calendar week with respect to which an individual earns
remunerati on but for which paynent was not made within the base
period, when necessary to qualify for benefit rights, may be
considered to be a qualifying week. The nunber of qualifying weeks
whi ch may be established in a cal endar quarter shall not exceed

the nunmber of cal endar weeks in the quarter.

(2) "Average weekly wage" neans the anount obtai ned by
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dividing an individual's total renmuneration for all qualifying
weeks during the base period by the nunber of such qualifying
weeks, provided that if the conputation results in an anmount that
is not a nultiple of one dollar, such anmount shall be rounded to

the next lower nultiple of one dollar.

(P) "Weekly benefit ampount” means the anmount of benefits an
i ndi vidual would be entitled to receive for one week of tota

unenpl oynent .

(Q (1) "Base period" neans the first four of the last five
conmpl eted cal endar quarters inmediately preceding the first day of
an individual's benefit year, except as provided in division
(Q(2) of this section.

(2) I'f an individual does not have sufficient qualifying
weeks and wages in the base period to qualify for benefit rights,
the individual's base period shall be the four nost recently
conmpl eted cal endar quarters preceding the first day of the
i ndi vidual's benefit year. Such base period shall be known as the
"alternate base period." If information as to weeks and wages for
the nost recent quarter of the alternate base period is not
available to the director fromthe regular quarterly reports of
wage i nformation, which are systematically accessible, the
director may, consistent with the provisions of section 4141.28 of
the Revised Code, base the determ nation of eligibility for
benefits on the affidavit of the claimant with respect to weeks
and wages for that cal endar quarter. The claimant shall furnish
payrol | documentation, where available, in support of the
affidavit. The determ nation based upon the alternate base period
as it relates to the claimant's benefit rights, shall be anmended
when the quarterly report of wage information fromthe enployer is
tinmely received and that infornmation causes a change in the
determ nation. As provided in division (B) of section 4141.28 of

the Revi sed Code, any benefits paid and charged to an enpl oyer's
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account, based upon a claimant's affidavit, shall be adjusted
ef fective as of the beginning of the claimant's benefit year. No
cal endar quarter in a base period or alternate base period shal

be used to establish a subsequent benefit year.

(3) The "base period" of a conbined wage claim as described
in division (H of section 4141.43 of the Revised Code, shall be
the base period prescribed by the |aw of the state in which the

claimis all owed.

(4) For purposes of deternining the weeks that conprise a
compl et ed cal endar quarter under this division, only those weeks
ending at mdnight Saturday within the cal endar quarter shall be

utilized.

(R (1) "Benefit year" with respect to an individual neans the
fifty-two week period beginning with the first day of that week
with respect to which the individual first files a valid
application for determination of benefit rights, and thereafter
the fifty-two week period beginning with the first day of that
week with respect to which the individual next files a valid
application for determination of benefit rights after the
term nation of the individual's |ast preceding benefit year,
except that the application shall not be considered valid unless
the individual has had enploynent in six weeks that is subject to
this chapter or the unenpl oynent conpensation act of another
state, or the United States, and has, since the beginning of the
i ndi vidual's previous benefit year, in the enploynent earned three
times the average weekly wage determned for the previous benefit
year. The "benefit year" of a conbined wage claim as described in
division (H of section 4141.43 of the Revised Code, shall be the
benefit year prescribed by the law of the state in which the claim
is allowed. Any application for determ nation of benefit rights
made in accordance with section 4141.28 of the Revised Code is

valid if the individual filing such application is unenpl oyed, has
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been enpl oyed by an enpl oyer or enployers subject to this chapter
in at |east twenty qualifying weeks within the individual's base
period, and has earned or been paid renuneration at an average
weekly wage of not |ess than twenty-seven and one-half per cent of
the statew de average weekly wage for such weeks. For purposes of
det er mi ni ng whet her an individual has had sufficient enploynent
since the beginning of the individual's previous benefit year to
file a valid application, "enploynent" neans the performance of

services for which remuneration is payable.

(2) Effective for benefit years beginning on and after
Decenber 26, 2004, any application for determ nation of benefit
rights made in accordance with section 4141.28 of the Revised Code
is valid if the individual satisfies the criteria described in
division (R)(1) of this section, and if the reason for the
i ndi vidual's separation fromenploynment is not disqualifying
pursuant to division (D)(2) of section 4141.29 or section 4141.291
of the Revised Code. A disqualification inmposed pursuant to
division (D) (2) of section 4141.29 or section 4141.291 of the
Revi sed Code must be renoved as provided in those sections as a
requi rement of establishing a valid application for benefit years
begi nning on and after Decenber 26, 2004.

(3) The statew de average weekly wage shall be cal cul ated by
the director once a year based on the twel ve-nonth period endi ng
the thirtieth day of June, as set forth in division (B)(3) of
section 4141. 30 of the Revised Code, rounded down to the nearest
dol l ar. Increases or decreases in the anount of renuneration
required to have been earned or paid in order for individuals to
have filed valid applications shall becone effective on Sunday of
the cal endar week in which the first day of January occurs that
follows the twelve-nonth period ending the thirtieth day of June
upon which the cal culation of the statew de average weekly wage

was based.
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(4) As used in this division, an individual is "unenpl oyed"
if, with respect to the cal endar week in which such application is
filed, the individual is "partially unenployed" or "totally
unenpl oyed” as defined in this section or if, prior to filing the
application, the individual was separated fromthe individual's
nost recent work for any reason which termnated the individual's
enpl oyee-enpl oyer relationship, or was laid off indefinitely or

for a definite period of seven or nore days.

(S) "Calendar quarter" neans the period of three consecutive
cal endar nonths ending on the thirty-first day of March, the
thirtieth day of June, the thirtieth day of Septenber, and the
thirty-first day of Decenber, or the equivalent thereof as the

director prescribes by rule.

(T) "Computation date" neans the first day of the third

cal endar quarter of any cal endar year.

(U "Contribution period" neans the cal endar year begi nni ng

on the first day of January of any year

(V) "Agricultural labor," for the purpose of this division,
means any service performed prior to January 1, 1972, which was
agricultural |abor as defined in this division prior to that date,

and service perfornmed after Decenber 31, 1971

(1) On a farm in the enploy of any person, in connection
with cultivating the soil, or in connection with raising or
harvesting any agricultural or horticultural conmmodity, including
the raising, shearing, feeding, caring for, training, and
managenent of |ivestock, bees, poultry, and fur-bearing aninals

and wildlife;

(2) In the enploy of the owner or tenant or other operator of
a farmin connection with the operation, nanagenent, conservation
i mprovenent, or mai ntenance of such farmand its tools and

equi prent, or in salvaging tinber or clearing | and of brush and
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ot her debris left by hurricane, if the major part of such service

is performed on a farm

(3) In connection with the production or harvesting of any
comodi ty defined as an agricultural comodity in section 15 (g)
of the "Agricultural Marketing Act," 46 Stat. 1550 (1931), 12
U S.C. 1141j, as anmended, or in connection with the ginning of
cotton, or in connection with the operation or maintenance of
ditches, canals, reservoirs, or waterways, not owned or operated
for profit, used exclusively for supplying and storing water for

farm ng purposes;

(4) In the enploy of the operator of a farmin handling,
pl anting, drying, packing, packaging, processing, freezing,
gradi ng, storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured state,
any agricultural or horticultural commodity, but only if the
operator produced nore than one half of the conmodity with respect

to which such service is perforned;

(5) In the enploy of a group of operators of farnms, or a
cooperative organi zati on of which the operators are nenbers, in
t he performance of service described in division (V)(4) of this
section, but only if the operators produced nore than one-half of

the commodity with respect to which the service is perforned;

(6) Divisions (V)(4) and (5) of this section shall not be

deened to be applicable with respect to service perforned:

(a) In connection with conmercial canning or commerci al
freezing or in connection with any agricultural or horticultura
comodity after its delivery to a term nal market for distribution

for consunption; or

(b) On a farmoperated for profit if the service is not in

the course of the enployer's trade or business.

As used in division (V) of this section, "farni includes
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stock, dairy, poultry, fruit, fur-bearing animl, and truck farns,
pl antati ons, ranches, nurseries, ranges, greenhouses, or other
simlar structures used primarily for the raising of agricultural

or horticultural comodities and orchards.

(W "Hospital" nmeans an institution which has been registered

or licensed by the Onio departnment of health as a hospital

(X) "Nonprofit organization" nmeans an organi zati on, or group
of organizations, described in section 501(c)(3) of the "Internal
Revenue Code of 1954," and exenpt frominconme tax under section
501(a) of that code.

(Y) "Institution of higher education" neans a public or
nonprofit educational institution, including an educati onal

institution operated by an Indian tribe, which:

(1) Admts as regular students only individuals having a
certificate of graduation froma high school, or the recognized

equi val ent ;

(2) Is legally authorized in this state or by the Indian

tribe to provide a program of education beyond hi gh school; and

(3) Provides an educational programfor which it awards a
bachel or's or higher degree, or provides a programwhich is
acceptable for full credit toward such a degree, a program of
post -graduate or post-doctoral studies, or a program of training
to prepare students for gainful enploynment in a recognized

occupati on.

For the purposes of this division, all colleges and

universities in this state are institutions of higher education

(Z) For the purposes of this chapter, "states" includes the
District of Colunbia, the Commpnweal th of Puerto Rico, and the

Virgin Islands.

(AA) "Alien" nmeans, for the purposes of division (A)(1)(d) of
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this section, an individual who is an alien admtted to the United
States to performservice in agricultural |abor pursuant to
sections 214 (c) and 101 (a)(15)(H) of the "Imr gration and
Nationality Act," 66 Stat. 163, 8 U S.C A 1101

(BB) (1) "Crew | eader" means an individual who furnishes
individuals to performagricultural |abor for any other enployer

or farm operator, and:

(a) Pays, either on the individual's own behalf or on behalf
of the other enployer or farmoperator, the individuals so
furni shed by the individual for the service in agricultural |abor

perfornmed by them

(b) Has not entered into a witten agreenent with the other
enpl oyer or farm operator under which the agricultural worker is
designated as in the enploy of the other enployer or farm

oper at or.

(2) For the purposes of this chapter, any individual who is a
nmenber of a crew furnished by a crew | eader to performservice in
agricultural labor for any other enployer or farm operator shal

be treated as an enpl oyee of the crew | eader if:

(a) The crew |l eader holds a valid certificate of registration
under the "Farm Labor Contractor Registration Act of 1963," 90
Stat. 2668, 7 U S.C. 2041; or

(b) Substantially all the menbers of the crew operate or
mai ntain tractors, nechani zed harvesting or crop-dusting
equi prent, or any other mechani zed equi pnent, which is provided by

the crew | eader; and

(c) If the individual is not in the enploynent of the other
enpl oyer or farmoperator within the nmeaning of division (B)(1) of

this section.

(3) For the purposes of this division, any individual who is

Page 51

1530
1531
1532
1533

1534
1535
1536

1537
1538
1539
1540

1541
1542
1543
1544

1545
1546
1547
1548

1549
1550
1551

1552
1553
1554
1555

1556
1557
1558

1559



H. B. No. 522
As Introduced

furnished by a crew | eader to performservice in agricultura

| abor for any other enployer or farm operator and who is not
treated as in the enploynent of the crew | eader under division
(BB)(2) of this section shall be treated as the enpl oyee of the

ot her enpl oyer or farm operator and not of the crew | eader. The

ot her enpl oyer or farm operator shall be treated as having paid
cash remuneration to the individual in an anmobunt equal to the
anmount of cash renmuneration paid to the individual by the crew

| eader, either on the crew | eader's own behalf or on behalf of the
ot her enpl oyer or farmoperator, for the service in agricultura

| abor perforned for the other enployer or farm operator.

(CC) "Educational institution" nmeans an institution other
than an institution of higher education as defined in division (Y)
of this section, including an educational institution operated by

an Indian tribe, which:

(1) Ofers participants, trainees, or students an organized
course of study or training designed to transfer to them
know edge, skills, information, doctrines, attitudes, or abilities

from by, or under the guidance of an instructor or teacher; and

(2) I's approved, chartered, or issued a pernmt to operate as
a school by the state board of education, other governnent agency,
or Indian tribe that is authorized within the state to approve,

charter, or issue a pernit for the operation of a school

For the purposes of this division, the courses of study or
training which the institution offers may be academ c, technical
trade, or preparation for gainful enploynment in a recognized

occupati on.

(DD) "Cost savings day" means any unpaid day off fromwork in
whi ch enpl oyees continue to accrue enpl oyee benefits which have a
det erm nabl e val ue i ncluding, but not limted to, vacation

pension contribution, sick tine, and life and health insurance.
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(EE) "Mbtor transportation conpany” has the sane neani hg as
in section 4921.02 of the Revi sed Code.

Section 2. That existing sections 119.14, 1349.61, 4111.083,
4121.01, 4123.01, and 4141.01 of the Revised Code are hereby

repeal ed.

Section 3. The anendnments nmade to sections 4111.03, 4121.01
4123. 01, and 4141.01 of the Revised Code under Section 1 of this
act do not apply to any claimor cause of action pendi ng under
Chapter 4111., 4121., 4123., or 4141. of the Revised Code on the

effective date of this act.

Section 4. Section 4111.03 of the Revised Code is presented
inthis act as a conposite of the section as anended by both Sub.
H B. 187 and Am Sub. H B. 690 of the 126th General Assenbly. The
Ceneral Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anendnents are to be
har nmoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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