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129th General Assembly
Regular Session H. B. No. 597
2011-2012

Representatives Heard, McGregor

Cosponsors: Representatives Foley, Ramos, Fedor, Murray, Antonio, Yuko,

Reece, Huffman

A BILL

To enact section 2152.05 of the Revised Code to
protect the rights of children before and during

custodi al interrogations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2152.05 of the Revi sed Code be

enacted to read as fol |l ows:

Sec. 2152.05. (A) As used in this section:

(1) "Child" neans any unenmnci pated person under the age of

ei ghteen, notwi thstanding the definition of "child" in section
2152. 02 of the Revi sed Code.

(2) "Custodial interrogation" neans the guestioning of a

child about an act that was allegedly commtted by the child and

that would be a crimnal offense if commtted by an adult, which

questioning occurs while that child is in | aw enforcenent custody

or is being deprived of freedomof action in any significant way

by a |law enforcenent officer, a court enployee, or an enpl oyee of

the departnent of youth services. "Custodial interrogation” does

not include questioning of a child by a public school

adm ni strator or teacher if the questioning is not conducted on
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behal f of a | aw enforcenent officer, a court enployee, or an

enpl oyee of the departnent of youth services.

(B) Before a child is questioned about anything concerning a

charge that the child allegedly conmtted an act that would be a

crimnal offense if commtted by an adult and on which the child

was taken into custody or deprived of freedomof action in any

significant way by a | aw enforcenent officer, a court enployee, or

an enpl oyee of the departnent of youth services, the person asking

the questions shall informthe child, in the child' s own | anguage,

of the follow ng rights:

(1) That the child has the right to an attorney:

(2) That if the child is unable to pay for an attorney and if

the parent, | egal gquardian, or |l eqgal custodian of the child has

not provided an attorney., one will be appointed;

(3) That the child is not required to say anythi ng and that

anything the child says may be used against the child;

(4) That the child has a right to communicate with the

child' s parent, |egal quardian, or |egal custodi an, whether or not

that person is present and that, if necessary. reasonabl e neans

will be provided for the child to do so;

(5) That even if the child's attorney is not present or has

not vet been appointed, the child has the right to conmunicate

with the child's attorney and that, if necessary. reasonabl e neans

will be provided for the child to do so.

(C) No person shall guestion a child who has been taken into

cust ody or deprived of freedomof action in any significant way by

a law enforcenent officer, a court enployee, or an enplovee of the

departnent of youth services for an act that would be a crin nal

offense if commtted by an adult if the child has indicated in any

manner _any of the foll ow ng:
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(1) That the child does not wish to be gquestioned;

(2) That the child wishes to speak with the child's custodial

parent, quardian, or custodian or to have that person present;

(3) That the child wishes to consult an attorney before

subm tting to any questioning.

(D)(1) Achild who is alleged to have committed an act that
is a violation of section 2903.01, 2903.02, 2903.04, 2904. 041,

2907. 02, 2907.03, 2907.05, or 2907.06 of the Revised Code shall be

represented by an attorney during the entire period of any

custodial interrogation of the child. The child may not waive this

right to counsel

(2) No admission or confession resulting froma custodi al

interrogation of a child may be adnitted into evidence against the

child unless the confession or adni ssion was made in the presence

of the child's parent, quardian, custodian, or attorney. |If an

attorney was not present, no such adm ssion or confession may be

adm tted into evidence against the child unl ess the parent,

guardi an, or custodian as well as the child was advi sed of the

child's rights set forth in division (B) of this section. A

parent, quardian, or custodian of a child nmay not wai ve any ri ght
on behalf of the child.

(BE)(1) If a child waives any of the rights set forth in

division (B) of this section, a court may admit into evidence

against the child any statenent made by the child during a

custodial interrogation if the court finds that the child

knowi ngly, willingly. and understandingly waived the child's

rights. In determ ning whether a child knowi ngly and voluntarily

wai ved any of the child's rights, the court shall consider all of

the circunstances of the waiver, including the follow ng:

(a) The child's physical, nental, and enptional maturity;

(b) Whether the child or the child' s parent, guardi an
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cust odi an, or attorney understood the consequences of the child's

statenent ;

(c) Whether the child and the child's parent, quardi an, or

cust odi an had been inforned of the act with which the child was

charged or of which the child was suspect ed;

(d) The length of tine the child was held in custody before

consulting with the child' s parent., quardi an. or custodi an:

(e) Whether there was any coercion, force, or inducenent used

in obtaining the statenent:;

(f) Whether the child and the child's parent, quardi an, or

cust odi an _had been advised of the child's right to remain silent

and to the appointnent of counsel.

(2) Any information gained from noncustodi al questioning of a

child by a public school admi nistrator or teacher concerning a

wrongful act committed on public school property shall be

adm ssible into evidence against the child.

(3) When a parent is the alleged victimor alleged

codef endant _of an act of a child that would be a crimnal offense

if coonmtted by an adult, no adm ssion or confession of the child

resulting froma custodial investigation may be admtted into

evi dence unless the child nmade the adm ssion or confession

following a consultation between the child and an attorney or a

parent who is not involved in the investigation of the act as to

whet her the child will waive the right to an attorney and the

ri ght agai nst self-incrimnation. The | aw enforcenent agency that

has taken the child into custody or the facility to which the

child has been delivered shall immedi ately make reasonable efforts

to contact a parent who is not involved in the investigation of

the act.

(E)(1) Subject to division (F)(2) of this section, a |aw

enf orcenent agency shall make an audi o or audi o and vi sual
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recordi ng of any custodial interrogation of a child that is

conducted at a place of detention and, if feasible, shall nmake an

audi o or audi o and visual recording of any custodial interrogation

of achild that is conducted at a place other than a pl ace of

det enti on.

(2) A law enforcenent agency is not required to make an audi o

or _audio and visual recording of a custodial interrogation of a

child if any of the foll ow ng applies:

(a) The child refuses to respond or cooperate in the

custodial interrogation, and a | aw enforcenent officer or agent of

a |l aw enforcenent agency made a cont enporaneous audi o or audi o _and

visual recording or witten record of the child's refusal.

(b) The child made the statenent in response to a guestion

asked as part of the routine processing after the child was taken

i nto cust ody.

(c) The | aw enforcenent officer or agent of a |aw enforcenent

agency conducting the interrogation in good faith failed to nmake

an _audi o or audi o and visual recording of the interrogation,

because the recordi ng equi pnent did not function, the officer or

agent inadvertently failed to operate the equi pnent properly. or

the equi pnent mal functi oned or stopped operating without the

officer's or agent's know edge.

(d) The child made the statenent spontaneously and not in

response to a question by a | aw enforcenent officer or agent of a

| aw enf orcenent agency.

(e) Exigent public safety circunstances exi sted that

prevented the making of an audio or audio and visual recording or

rendered the maki ng of such a recording infeasible.
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