As Introduced

129th General Assembly
Regular Session H. B. No. 600
2011-2012

Representative Hagan, C.

Cosponsors: Representatives Amstutz, Stebelton, Stinziano, Wachtmann

A BILL

To anend sections 1707.20 and 1707.37 and to enact
section 1707.191 of the Revised Code to pernmit the
Di vision of Securities to order the paynment of
adm ni strative assessnments and investigatory
costs, and to i ssue consent orders, for violations
of the Securities Law and to nake ot her changes to
that Law relative to the preparation and auditing

of financial statenents.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1707.20 and 1707.37 be anended and
section 1707.191 of the Revised Code be enacted to read as

foll ows:

Sec. 1707.191. (A) After notice and opportunity for a hearing

conducted in accordance with Chapter 119. of the Revised Code. the

division of securities may order the paynent of an administrative

assessnent _of not nore than ten thousand dollars for any violation

of sections 1707.01 to 1707.45 of the Revised Code or of any rule

adopt ed or order issued under those sections. Each violation shal

constitute a separate offense. In the case of a continuing

violation, each cal endar day constitutes a separate offense. The
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ordering of an adm nistrative assessnent pursuant to this division

does not preclude the exercise of any other renmedy provi ded under
sections 1707.01 to 1707.45 of the Revi sed Code.

(B) In addition to or in lieu of ordering an adm ni strative

assessnent _under _division (A of this section, the division may.

with respect to any person who has engaged in an act, practice, or

course of business constituting a violation of sections 1707.01 to

1707.45 of the Revised Code, do either or both of the foll ow ng:

(1) Oder the person to pay any investigatory and rel ated

costs incurred by the division, including attorney's and w tness

fees:

(2) Enter into and issue a consent order that conpels the

person to do one or nore of the foll ow ng:

(a) Rescind the transaction related to the violation;

(b) Disgorge any assets acquired or profits made as a result

of the violation;

(c) Make restitution, which may include interest not to

exceed the crimnal usury rate as defined in section 2905.21 of
the Revi sed Code.

(C) The division may refer to the attorney general for the

collection of any adm ni strative assessnent ordered pursuant to

division (A of this section and nay take any appropriate action

necessary to conpel conpliance with a consent order issued under

division (B) of this section.

(D) The ten-thousand-dollar linmtation inposed under this

section on adninistrative assessnments does not apply to any

settl enent agreenent entered into by the division with the person

who is the subject of a violation.

Sec. 1707.20. (A (1) The division of securities may adopt,

anend, and rescind such rules, fornms, and orders as are necessary
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to carry out sections 1707.01 to 1707.45 of the Revi sed Code,

i ncluding rules and forns governing registration statenents,
applications, and reports, and defining any ternms, whether or not
used in sections 1707.01 to 1707.45 of the Revised Code, insofar
as the definitions are not inconsistent with these sections. For
t he purpose of rules and fornms, the division may classify
securities, persons, and matters within its jurisdiction, and

prescribe different requirenents for different classes.

(2) Notwi thstanding sections 121.71 to 121.76 of the Revised
Code, the division may incorporate by reference into its rules any
statute enacted by the United States congress or any rul e,
regul ation, or form pronul gated by the securities and exchange
conm ssion, or by another federal agency, in a manner that al so
i ncorporates all future anendnments to the statute, rule

regul ation, or form

(B) No rule, form or order nmay be made, anended, or
resci nded unless the division finds that the action is necessary
or appropriate in the public interest or for the protection of
i nvestors, clients, prospective clients, state retirenent systens,
or the workers' conpensation system and consistent with the
purposes fairly intended by the policy and provi sions of sections
1707.01 to 1707.45 of the Revised Code. In prescribing rules and
forms and in otherw se adm nistering sections 1707.01 to 1707. 45
of the Revised Code, the division may cooperate with the
securities adm nistrators of the other states and the securities
and exchange commi ssion with a view of effectuating the policy of
this section to achieve maximumuniformty in the formand content
of registration statenents, applications, reports, and overal

securities regul ati on wherever practicable.

(© The division my by—+uleor—order prescribe:

(1) The form and content of financial statenments required
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under sections 1707.01 to 1707.45 of the Revi sed Code;

(2) The circunstances under which consolidated financi al

statenents will be fil ed;

(3) Whether any required financial statenents shall be
certified audited by independent e+ certified public accountants.
Al'l financial statenents shall be prepared in accordance with

general |l y accepted accounting praectices principles and conply with

all other requirenments specified by rule adopted or order issued
under sections 1707.01 to 1707.45 of the Revised Code.

(D) Al rules and forns of the division shall be published;
and in addition to fulfilling the requirenments of Chapter 119. of
t he Revised Code, the division shall prescribe, and shall publish
and make available its rules regarding the sale of securities, the
adm ni stration of sections 1707.01 to 1707.45 of the Revised Code,

and the procedure and practice before the division.

(E) (1) No provision of sections 1707.01 to 1707.45 of the
Revi sed Code inposing any liability applies to any act done or
omtted in good faith in conformty with any rule, form or order
of the division of securities, notw thstanding that the rule,
form or order may | ater be anmended or rescinded or be detern ned
by judicial or other authority to be invalid for any reason,
except that the issuance of an order granting effectiveness to a
regi stration under section 1707.09 or 1707.091 of the Revised Code
for the purposes of this division shall not be deenmed an order

ot her than as the establishnment of the fact of registration.

(2) No provision of sections 1707.01 to 1707.45 of the
Revi sed Code inposing any liability, penalty, sanction, or
disqualification applies to any act done or omitted in good faith

in conformty with either of the follow ng

(a) Any provision of sections 1707.01 to 1707.45 of the

Revi sed Code that incorporates by reference a federal statute,
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rule, regulation, or form

(b) Any rule, form or order of the division that
i ncorporates by reference a federal statute, rule, regulation, or

form

Division (E)(2) of this section applies notw thstanding that
the incorporation by reference, or any application of the
i ncorporated provision, is later determined by judicial or other

authority to be unconstitutional or invalid for any reason.

(F) The division shall, in accordance with Chapter 119. of

the Revised Code, adopt rules that set forth the criteria that

nust be net in order to qualify for a hardship exenption fromthe

requirenent that financial statenents be audited.

Sec. 1707.37. (A) Al fees and charges collected under this

chapter, including investigatory and related costs recovered

pursuant to section 1707.191 of the Revised Code, shall be paid

into the state treasury to the credit of the division of
securities fund, which is hereby created. Al expenses of the
di vision of securities, other than those specified in division (B)

of this section, shall be paid fromthe fund.

The fund shall be assessed a proportionate share of the
adm ni strative costs of the departnent of conmerce in accordance
wi th procedures prescribed by the director of commerce and
approved by the director of budget and managenent. The assessnents
shall be paid fromthe division of securities fund to the division

of adm nistration fund.

If noneys in the division of securities fund are determ ned
by the director of budget and managenent and the director of
comrerce to be in excess of those necessary to defray all the
expenses in any fiscal year, the director of budget and nanagenent

shall transfer the excess to the general revenue fund.
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(B) There is hereby created in the state treasury the
di vi sion of securities investor education and enforcenment expense

fund, which shall consist of all administrati ve assessnents

collected pursuant to section 1707.191 of the Revised Code, noney

received in settlenment of any violation of this chapter, and any
cash transfers. Mmney in the fund shall be used to pay expenses of
the division of securities relating to education or enforcenent
for the protection of securities investors and the public. The

di vi sion may adopt rul es pursuant to section 1707.20 of the

Revi sed Code that establish what qualifies as such an expense.

Section 2. That existing sections 1707.20 and 1707.37 of the

Revi sed Code are hereby repeal ed.

Section 3. Section 1707.191 of the Revised Code, as enacted
by this act, applies only to violations that are comritted on or

after the effective date of this act.
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