As Introduced

129th General Assembly
Regular Session H. B. No. 618
2011-2012

Representative Patmon

A BILL

To amend sections 2329.091, 2329.17, 2329.18,
2329. 26, and 2329.38 and to enact section 2329.092
of the Revised Code to require a |levying officer
to conduct the sale of forecl osed real property
within twenty-two business days after the date of

the judgnment of foreclosure.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2329.091, 2329.17, 2329.18, 2329. 26,
and 2329. 38 be anmended and section 2329.092 of the Revi sed Code be

enacted to read as foll ows:

Sec. 2329.091. (A) VWhen (1) Except as otherw se provided in

division (A)(2) of this section, when a judgnment creditor files a

praecipe for a wit of execution with a clerk of a conmon pl eas
court pursuant to section 2303.11 of the Revised Code, or with a
clerk of a mnunicipal court pursuant to section 1901.23 of the
Revi sed Code, or with a clerk of the county court pursuant to
section 1907.47 of the Revised Code, the clerk shall issue a wit
of execution to the levying officer and cause a notice and a
hearing request formto be served upon the judgnent debtor. The
court, in accordance with division (E) of this section, shal

appoint a levying officer who shall imrediately and sinmultaneously
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execute the wit of execution and serve the notice and the hearing
request form upon the judgnment debtor. If the levying officer is
unabl e to obtain personal service upon the judgnent debtor, the
| evying officer shall serve the notice and hearing request form
upon the judgnment debtor by both certified mail and regular mail

at the judgnent debtor's |ast known address.

(2) When a judgnent of foreclosure described under section
2329. 092 of the Revised Code is issued and a sale is ordered
pursuant to section 2323.07 of the Revised Code, the clerk of the

court that issued the judgnent i medi ately shall issue a wit of

execution to the |levying officer and cause a notice and a hearing

request formto be served upon the judgnent debtor. The court, in

accordance with division (E) of this section. inmediately shal

appoint a levying officer who shall inmmediately and sinultaneously

execute the wit of execution and serve the notice and the hearing

reqguest formupon the judgnent debtor. |If the levying officer is

unabl e to obtain personal service upon the judgnment debtor, the

| evving officer shall serve the notice and hearing request form

upon the judgnent debtor by both certified nail and requl ar nmi

at the judgnent debtor's | ast known address.

(B)(1) The notice to the judgnent debtor shall be in
substantially the followi ng form
"(Name and Address of Court)
(Case Caption).................. Case No. ........ .. .. .
NOTI CE TO THE JUDGVENT DEBTOR

You are hereby notified that this court has issued a wit of
execution in the above case in favor of (nanme and address of
judgnment creditor), the judgnent creditor in this proceeding,
directing that some or all of your property be sold according to
| aw and the proceeds of the sale be delivered to the clerk of this
court to be used to satisfy all or part of your debt to the

judgnent creditor. This wit of execution was issued on the basis
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of the judgnment creditor's judgnent against you that was obtai ned

in (nanme of court) in (case nunber) on (date).

The laws of Ohio and the United States provide that certain
property cannot be taken fromyou to pay a debt. The | aw exenpts
from execution your interest in or right to specified property as
described in Chio Revised Code section 2329.66(A). The substance

of this statutory provision is attached to this notice.

If you believe that some or all of your property is exenpt
from execution, you may request a hearing before this court by
filling out the enclosed formfor requesting a hearing, or a
substantially simlar form and delivering the request for hearing
to the office of the clerk of this court no |ater than the end of
the fifth business day after you receive this notice. In the space
provided on the form you may state your reason for claimng that
sone of your property is exenpt from execution, but you are not
required to do so. If you do not state reasons on the form the
court will permit you to state your reasons at the hearing. |If you
do state reasons on the form you nmay al so state other reasons at

t he hearing.

If you request a hearing by delivering your request for
hearing no later than the end of the fifth business day after you
receive this notice, the hearing will be conducted no |ater than
twel ve days after the court receives your request, unless you
request an earlier hearing due to an energency, in which case the
court will schedule the hearing as soon as practicable. At the
hearing, the court will consider the anpunt of your property that
is exenpt from execution and the anpunt that can be used to
satisfy all or part of the judgnent you owe to the judgment
creditor. The court will not hear or consider any objections to

the judgnent itself at the hearing.

If you do not request a hearing by delivering your request

prior to the end of the fifth business day after you receive this
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notice, you give up your right to a hearing and to assert reasons
why some or all of your property should not be used for paynent of

your debt to the judgment creditor.

If you have any questions concerning this matter, you may
contact the office of the clerk of this court. If you want |ega
representation, you should contact your |awer imediately. If you
need the nane of a |lawer, contact the |ocal bar association or

your local legal aid or legal services office.

(2) The notice that is served upon the judgnment debtor shall
securely and prom nently, have attached to it a docunent setting
forth the substance of division (A) of section 2329.66 of the
Revi sed Code.

(© The hearing request formthat is served upon the judgnent
debtor shall have attached to it a postage-paid, self-addressed
envel ope or shall be on a postage-paid self-addressed postcard,
and shall be in substantially the follow ng form

"(Nane and Address of Court)
Case Nunber .................... Date . ....... ..
REQUEST FOR HEARI NG

| believe that sone or all of ny property may be exenpt from
execution in the above case and request that a hearing be held no
|ater than twelve days after the delivery of this request to the
court.
OPTI ONAL

I request that a hearing be held as soon as possible due to

energency circunstances as foll ows:
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| believe that sone or all of ny property may be exenpt from

execution for the foll ow ng reasons:

WARNI NG | F YOU DO NOT DELIVER THI S REQUEST FOR HEARI NG OR A
REQUEST | N A SUBSTANTI ALLY SI M LAR FORM TO THE OFFI CE OF THE CLERK
OF TH'S COURT WTHI N FI VE (5) BUSI NESS DAYS OF YOUR RECEIPT OF IT,
YOU WAl VE YOUR RI GHT TO A HEARI NG, AND SOME OR ALL OF YOUR
PROPERTY W LL BE USED TO SATI SFY ALL OR PART OF YOUR DEBT TO
(JUDGVENT CREDI TOR S NAME) . "

(D) A judgnent debtor shall receive a hearing in accordance

with this division if he the judanent debtor delivers a witten

request for a hearing to the clerk of the court within five

busi ness days after receipt of the notice required under division
(A) of this section. The judgnment debtor may set forth on the
request its reasons for believing that sonme or all of its property
is exenpt from execution, but neither its inclusion of reasons on

the request nor its failure to include reasons constitutes a
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wai ver of any defense or affects its right to produce evidence at

any heari ng.

If the judgnent debtor nakes the request within the
prescribed tinme, the court shall schedule a hearing no later than
twel ve days after the court receives the request, unless the
judgment debtor advises the court that an energency hearing is
necessary, in which case the court shall schedule the hearing as
soon as practicable after the request is nade. The clerk of court
shall send notice of the date, tine, and place of the hearing to
the parties in accordance with division (G of this section. The
hearing shall be limted to a consideration of the anpbunt of the
property of the judgnment debtor that can be executed upon to

satisfy all or part of the debt owed to the judgnent creditor.

If the judgnment debtor does not request a hearing within the
prescribed tinme, the court may grant a hearing if, prior to the
sale of the property by the levying officer, the judgnment debtor
establ i shes a reasonable justification for its failure to request

the hearing within the prescribed tine.

(E) The court shall appoint a levying officer to imedi ately
and simul taneously execute the wit of execution and serve the
notice and the hearing request formrequired by division (A of
this section upon the judgnent debtor. The |evying officer shal
be the bailiff, a deputy bailiff, or an ex officio deputy bailiff
of the court as specified in Chapter 1901. of the Revised Code or
anot her chapter of the Revised Code, or the sheriff of the
appropriate county. Notw thstanding any contrary provision of the
Revised Code, if the bailiff, deputy bailiff, ex officio deputy
bailiff, or sheriff is not able to performthe duties of the
| evying officer in accordance with this section, the court, upon
application by the judgnent creditor, shall appoint a
di sinterested person to serve as the levying officer. The

di sinterested person shall post a bond with the clerk of the court
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in an anmount set by the court to ensure the faithful perfornmance

of his the disinterested person's duti es.

(F) If the nature of the property executed upon precludes the
| evying officer fromtaking i nmedi ate physical possession of the
property, the court, upon application by the judgnment creditor or
the levying officer, shall appoint a custodian of the property
until the levying officer is able to take physical possession of
the property. |If the person appointed as custodi an converts the
property, fails to conserve it, or places it beyond the reach of
the levying officer, the custodian shall be subject to a citation

for contenpt.

(G The clerk of the court shall send any notice of hearing
to the parties by regular mail or otherwi se in accordance with

Rule 5 of the Rules of Civil Procedure.

(H If a hearing is conducted, the court shall determ ne what
portion, if any, of the property of the judgnent debtor is exenpt
under section 2329.66 of the Revised Code and shall issue an order
to the levying officer setting forth that determi nati on and
ordering the levying officer to sell the nonexenpt property

according to | aw.

(') If it is necessary to ascertain the anount or val ue of
the judgnment debtor's personal property that is exenpt under
section 2329.66 of the Revised Code, it shall be estinmted and

apprai sed in accordance with section 2329.68 of the Revised Code.

Sec. 2329.092. (A) As used in this section, "nortgagee" neans

a financial institution that is authorized to issue a nortgage on

real property located in this state. "Mrtgagee" does not include

a _governnental entity.

(B) Except as otherwi se provided in division (C of this

section, with respect to any |and or tenenent for which a judgnent
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of foreclosure has been issued pursuant to section 2323.07 of the

Revi sed Code and in which the plaintiff in that action is a

nort gagee, the levying officer appointed under section 2329.091 of

the Revised Code shall conduct the sale of the |and or tenenent

identified in the wit of execution in accordance with sections
2329.01 to 2329.61 of the Revised Code twenty-two busi ness days

after the date the judgnent of foreclosure is issued. A judgnent

creditor shall issue the notices required under division (A) (1) of

section 2329.26 of the Revised Code in a manner that all ows the

sale to occur within that twenty-two-day peri od.

(G |If a judgnent debtor reguests a hearing under section

2329. 091 of the Revised Code concerning property that nmay be

exenpt from execution, the levying officer shall conduct the sale

reqgui red under division (B) of this section twenty-two busi ness

days after the date the court issues an order stating the anpunt

of property subject to execution. A judgnent creditor shall issue

the notices required under division (A)(1) of section 2329.26 of

the Revised Code in a manner that allows the sale to occur within

that twenty-two-day peri od.

(D) The officer who makes a levy, or holds an order of sale

pursuant to this section, may denand of the nortgagee or the

nortgagee's agent or _attorney the fees of the printer for

publ i shing the notice required under section 2329.26 of the

Revi sed Code. The officer shall not withhold publication due to

failure to pay the fees.

Sec. 2329.17. (A) Wen execution is |evied upon | ands and
tenenments, the officer who makes the levy shall call an inquest of
three disinterested freeholders, residents of the county where the
| ands taken in execution are situated, and adm nister to them an
oath inpartially to appraise the property so |evied upon, upon

actual view They forthwith shall return to such officer, under
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their hands, an estimate of the real value of the property in

noney. Wth respect to the appraisal of any property identified in

section 2329.092 of the Revised Code, they shall return the

estimate to the officer prior to the date by which the officer is

required to conduct the sale under that section.

(B) The nunicipal corporation or township in which the rea
property is situated may inspect prior to the judicial sale any

structures located on | ands subject to a wit of execution.

Sec. 2329.18. Wen an officer receives the return provided
for in division (A of section 2329.17 of the Revised Code, the
officer forthwith shall deposit a copy of it with the clerk of the

court fromwhich the wit issued, and, except with respect to real

estate described in section 2329.092 of the Revi sed Code,

i mredi ately advertise and sell such real estate in conformty wth
sections 2329.01 to 2329.61 of the Revised Code.

Sec. 2329.26. (A) Lands Except as otherw se provided in

section 2329.092 of the Revised Code, |ands and tenenents taken in

execution shall not be sold until all of the follow ng occur:

(1) (a) Except as otherwi se provided in division (A)(1)(b) of
this section, the judgnment creditor who seeks the sale of the
| ands and tenenments or the judgnent creditor's attorney does both

of the foll ow ng:

(i) Causes a witten notice of the date, tinme, and pl ace of
the sale to be served in accordance with divisions (A and (B) of
Cvil Rule 5 upon the judgnment debtor and upon each other party to
the action in which the judgnent giving rise to the execution was

render ed;

(ii) At |east seven cal endar days prior to the date of the
sale, files with the clerk of the court that rendered the judgnent

giving rise to the execution a copy of the witten notice
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described in division (A)(1)(a)(i) of this section with proof of
servi ce endorsed on the copy in the formdescribed in division (D)
of Cvil Rule 5.

(b) Service of the witten notice described in division
(A)(1)(a)(i) of this section is not required to be nmade upon any
party who is in default for failure to appear in the action in

which the judgnment giving rise to the execution was rendered.

(2) The officer taking the |ands and tenenents gives public
notice of the date, tinme, and place of the sale once a week for at
| east three consecutive weeks before the day of sale by
advertisenment in a newspaper of general circulation in the county.
The newspaper shall neet the requirenments of section 7.12 of the
Revi sed Code. The court ordering the sale nmay designate in the
order of sale the newspaper in which this public notice shall be

publ i shed.

(3) The officer taking the | ands and tenenents shall collect
the purchaser's information required by section 2329.271 of the
Revi sed Code.

(B) A sale of lands and tenenents taken in execution may be
set aside in accordance with division (A) or (B) of section
2329. 27 of the Revised Code.

Sec. 2329.38. Fhe Except as otherwi se provided in section
2329.092 of the Revised Code, the officer who nakes a | evy, or

hol ds an order of sale, before giving notice of the sale, my

demand of the plaintiff, his the plaintiff's agent or attorney,

the fees of the printer for publishing such notice. The officer

need not make such publication until the fees are paid.

Section 2. That existing section 2329.091, 2329.17, 2329.18,
2329. 26, and 2329. 38 of the Revised Code are hereby repeal ed.
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