As Introduced

129th General Assembly
Regular Session H. B. No. 71
2011-2012

Representative Luckie

Cosponsor: Representative Boyd

A BILL

To anend sections 4729.75, 4729.79, 4729.83, and
4729.99 and to enact sections 4729.791, 4729. 85,
4729. 86, 4729.861, 4729.87, 4729.871, 4729. 88,
4729.89, 4729.90, 4729.91, and 4729.92 of the
Revi sed Code to create the Chio Oficial
Prescription Programand to require prescribers
and pharnmacists to obtain information fromthe

Chi 0 Automat ed Rx Reporting System

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4729.75, 4729.79, 4729.83, and
4729.99 be anended and sections 4729. 791, 4729.85, 4729. 86,
4729. 861, 4729.87, 4729.871, 4729.88, 4729.89, 4729.90, 4729.91
and 4729.92 of the Revised Code be enacted to read as foll ows:

Sec. 4729.75. The state board of pharmacy nay establish and
mai ntain a drug database. The board shall use the drug database to
moni tor the m suse and diversion of controlled substances, as
defined in section 3719.01 of the Revised Code, and ot her
dangerous drugs the board includes in the database pursuant to
rul es adopted under section 4729.83 of the Revised Code. In

establ i shing and nmi nt ai ni ng the database, the board shal
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el ectronically collect information pursuant to sections 4729.77
and 4729.78 of the Revised Code and shall dissem nate information
as authorized er—regqui+red by sections section 4729.79 and as

requi red by sections 4729.791 and 4729.80 of the Revised Code. The

board's collection and di ssem nation of information shall be

conducted in accordance with rul es adopted under section 4729. 83
of the Revised Code.

Sec. 4729.79. (A If the state board of pharnmacy establishes
and mai ntains a drug dat abase pursuant to section 4729.75 of the
Revi sed Code, the board nmay provide information fromthe database

in accordance with the follow ng:

(1) On receipt of a request froma designated representative
of a governnment entity responsible for the licensure, regulation
or discipline of licensed health eare professionals authorized to
prescri be drugs, the board may provide to the representative
information fromthe database relating to the professional who is
the subject of an active investigation being conducted by the

government entity.

(2) On receipt of a request froma federal officer, or a
state or local officer of this or any other state, whose duties
i ncl ude enforcing laws relating to drugs, the board may provide to
the officer information fromthe database relating to the person
who is the subject of an active investigation being conducted by

the officer's enploying governnent entity.

(3) Pursuant to a subpoena issued by a grand jury, the board
may provide to the grand jury information fromthe database

relating to the person who is the subject of an investigation

bei ng conducted by the grand jury.
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5> On receipt of a request from an individual seeking the

i ndi vidual's own database information in accordance with the
procedure established in rul es adopted under section 4729.83 of
the Revised Code, the board may provide to the individual the

i ndi vi dual ' s own dat abase i nformati on.

(B) The state board of pharnmacy shall naintain a record of
each individual or entity that requests information fromthe
dat abase pursuant to this section. In accordance with rules
adopt ed under section 4729.83 of the Revised Code, the board nay
use the records to docunent and report statistics and | aw

enf orcement out cones.

The board may provide records of an individual's requests for

dat abase information to the foll ow ng:

(1) A designated representative of a governnment entity that
is responsible for the licensure, regulation, or discipline of
licensed health care professionals authorized to prescribe drugs
who is involved in an active investigation being conducted by the
governnent entity of the individual who subnmitted the requests for

dat abase i nformati on

(2) A federal officer, or a state or local officer of this or
any other state, whose duties include enforcing laws relating to
drugs and who is involved in an active investigation being
conducted by the officer's enploying governnent entity of the

i ndi vi dual who submitted the requests for database information

(O Information contained in the database and any infornation
obtained fromit is not a public record. Infornmation contained in
the records of requests for information fromthe database is not a

public record. Information that does not identify a person nmay be
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rel eased in summary, statistical, or aggregate form

Sec. 4729.791. (A) If the state board of pharmacy establishes

and nmai ntains a drug database pursuant to section 4729.75 of the

Revi sed Code. the board shall grant access to the information in

the database to each licensed health professional authorized to

prescribe drugs and to each pharnmaci st practicing in this state.

The board shall grant access to the database in a nmanner that

enabl es each prescriber and pharmaci st to conply with division (B)

of this section.

(B) Before a prescriber issues a prescription to a patient

for a drug included in the database and before a pharnaci st

di spenses such a drug. the prescriber and pharmaci st shall review

information in the database that pertains to the patient. At any

other tine, a prescriber or pharnaci st may review information in

t he dat abase pertaining to a patient for the purpose of providing

nedi cal treatnent or pharneci st services to the patient.

(G A prescriber or pharnacist shall not be held liable in

danmages to any person in a civil action for injury, death, or |oss

to person or property on the basis that the prescriber or

pharmaci st did or did not review infornation in the database

pertaining to a patient.

Sec. 4729.83. For purposes of establishing and maintaining a

drug dat abase pursuant to section 4729.75 of the Revised Code, the
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state board of pharmacy shall adopt rules in accordance with
Chapter 119. of the Revised Code to carry out and enforce sections
4729.75 to 4729.82 of the Revised Code. The rules shall specify

all of the follow ng:

(A) A neans of identifying each patient, term nal distributor
of dangerous drugs, and each purchase at whol esal e of dangerous

drugs about which information is entered into the drug database;

(B) Requirenments for the transm ssion of information from
term nal distributors and whol esal e distributors of dangerous

drugs for purposes of the database;

(C An electronic fornmat for the subnission of information
fromtermnal distributors and whol esal e di stributors of dangerous

dr ugs;

(D) A procedure whereby a termnal distributor or a whol esal e
di stributor of dangerous drugs unable to submt infornmation
el ectronically may obtain a waiver to submit information in

anot her format;

(E) A procedure whereby the board may grant a request froma
| aw enf orcenment agency or a governnent entity responsible for the
l'i censure, regulation, or discipline of licensed health care
prof essi onal s authorized to prescribe drugs that information that
has been stored for two years be retai ned when the information
pertains to an open investigation being conducted by the agency or

entity;

(F) A procedure whereby a term nal or whol esal e distributor
may apply for an extension to the tine by which infornmation nust

be transmtted to the board;

(G A procedure whereby a person or government entity to
which the board is authorized to provide information may submt a
request to the board for the infornation and the board nmay verify

the identity of the requestor;
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(H) A procedure whereby the board can use the database
request records required by division (B) of section 4729.79 of the
Revi sed Code to docunent and report statistics and | aw enforcenent

out cones;

(1) A procedure whereby an individual may request the
i ndi vidual's own database information and the board may verify the

identity of the requestor;

(J) A reasonable fee that the board may charge under section
4729. 82 of the Revised Code for providing an individual with the
i ndi vidual's own dat abase i nformation pursuant to section 4729.79
of the Revi sed Code;

(K) The specific dangerous drugs other than controlled

substances that nust be included in the database;

(L) The types of pharnacies |icensed as termnal distributors
of dangerous drugs that are required to submit prescription
information to the board pursuant to section 4729.77 of the
Revi sed Code;

(M The manner in which prescribers and pharnacists are to be

granted access to information in the database for purposes of
section 4729. 791 of the Revi sed Code.

Sec. 4729.85. (A) There is hereby created the Ohio official

prescription program The state board of pharmacy shall inpl enent

and admi ni ster the programin accordance with sections 4729.85 to
4729.92 of the Revi sed Code.

(B) The board nmay establish an advisory conmmttee to assi st

the board with the inplenentation and adm nistration of the

program |f the board establishes the conmmittee, the board shal

appoi nt _nenbers in such a manner that the constituencies with

interests in the program as determ ned by the board, have

representati on on the commttee.
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Sec. 4729.86. (A) The state board of pharnacy shall prepare

an official prescription formthat neets all of the foll owi ng

requi rements

(1) Contains one or nore industry-recogni zed features

designed to prevent the unauthorized copyving of a conpleted or

bl ank prescription form

(2) Contains one or nore industry-recogni zed features

designed to prevent the erasure or nodification of information

witten on the prescription form

(3) Contains one or nore industry-recogni zed features

designed to prevent the use of counterfeit prescription forns;

(4) Contains a unique identification nunber:

(5) Any other requirenent necessary for conpliance with 42
U.S.C. 1396b(i)(23).

(B) Begi nning twelve nonths after the effective date of this

section, the board shall do all of the follow ng:

(1) On the request of a prescriber who is practicing in this

state and has paid the program nni ntenance fee in accordance wth

section 4729.88 of the Revised Code, issue official prescription

forns to the prescriber in quantities and at intervals the board

det erm nes_appropri at e;

(2) Keep records indicating which unigue identification

nunbers are issued with the official prescription forns and which

prescribers received those nunbers;

(3) Cease to issue official prescription forns to prescribers

if the board deternines that at | east ninety per cent of the

prescriptions issued in this state are being transmtted to

pharmaci es through el ectronic prescription transm SSion Systens.

(C) For purposes of determning under division (BY(3) of this
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section, the percentage of prescriptions that are transnm tted

t hrough el ectronic prescription transm ssion systens, the board

shall select the criteria to be used in neking the deternination

including the period of tine that is to be represented by the

per cent age.

Sec. 4729.861. The state board of pharmacy may fulfill its

duti es under section 4729.86 of the Revised Code by contracting

with a vendor for the preparation and issuance of offici al

prescription forns. To be eliqgible for the contract, each printing

facility used by the vendor to print official prescription fornms

nust have a two-vear history of audits conducted pursuant to the

statenent on auditing standards nunber 70 of the Anerican

institute of certified public accountants and nust nmintain annua

audits conducted pursuant to the statenent on auditing standards
nunber 70.

If the board contracts with a vendor under this section, the

board shall establish security requirenents for the procurenent of

official prescription forns through the vendor.

Sec. 4729.87. (A) A prescriber shall notify the state board

of pharmacy when either of the followi ng events occurs:

(1) Loss, destruction, theft, or unauthorized use of an

official prescription formissued to the prescriber under section
4729. 86 of the Revised Code;

(2) Failure to receive official prescription forns requested
under section 4729.86 of the Revi sed Code.

(B) The notification reaquired under division (A (1) of this

section shall be nmade i medi ately. The notification required under

division (A (2) of this section shall be made within a reasonabl e

tine after the prescriber requests the forns fromthe board.
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Sec. 4729.871. (A (1) Bedinning twelve nonths after the

effective date of this section, the state board of pharnmacy shal

provi de pharmacies or pharnacists in this state with a list of all

uni que identification nunbers marked on the official prescription

forns that are reported under section 4729.87 of the Revi sed Code

as being lost, destroyed, stolen, used without authorization., or

not received.

(2) A pharmacy or pharmaci st shall not di spense a drug

pursuant to a prescription that is subject to the Ghio official

prescription programif the prescription contains a uni que

identification nunber included on the list provided under division

(A) (1) of this section

(B) (1) Beqginning twelve nonths after the effective date of

this section or when the departnent of job and fam |y services

determines it is capable of using the unigue identification
nunbers described in section 4729.86 of the Revised Code for

pur poses of the prescription drug coverage provided under the

nedi cai d program establi shed under Chapter 5111. of the Revised

Code. whichever is |later, the board shall provide the departnent

with alist containing the foll ow ng:

(a) Al unique identification nunbers marked on the official

prescription forns i ssued under section 4729.86 of the Revised
Code;

(b) Al uniqgue identification nunbers marked on the forns

that are reported under section 4729.87 of the Revised Code as

being lost. destroyed, stolen., used without authorization, or not

received.

(2) When processing clains for paynent under the nedicaid

program for drugs di spensed pursuant to prescriptions that are
subject to division (B) of section 4729.89 of the Revised Code,

the departnent shall deny a claimthat is associated with such a
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prescription if the prescription was not witten on an official

prescription formissued under section 4729.86 of the Revised Code

or the prescription contained a unigque identification nunber

i ncl uded pursuant to division (B)(1)(b) of this section on the

li st provided under division (B)(1) of this section.

(C) Beginning twelve nonths after the effective date of this

section, the board may provide the |list described in division

(BY(1) of this section to any entity that provides health care

coverage for prescription drugs, including a health insuring

corporation, sickness and accident insurer, or public or private

enpl oyer that offers health care benefits through a self-insurance

plan or other self-insurance system The board may i npose a fee

for providing the list under this division in an anpunt

established by the board in rules adopted under section 4729.92 of
t he Revi sed Code.

(D) The lists provided by the board under this section shall

be provided in a format and at intervals established by the board

in rul es adopted under section 4729.92 of the Revised Code. The

board may i ssue updates to the lists in a format and at intervals

established by the board in those rules.

Sec. 4729.88. (A) Except as provided in division (D) of this

section, each prescriber who is practicing in this state shall pay

to the state board of pharnmacy a program nai nt enance fee. The

board shall not issue official prescription forns to a prescriber

who has not paid the fee in accordance with this section

(B) In each of the five vears imediately foll ow ng the

effective date of this section, the board shall assess the program

nmai nt enance fee on each prescriber who intends to practice in this

state during the vear for which the fee is assessed. The board

shall select the date on which paynent of the fee is due.

() (1) The anount of the program nai ntenance fee shall be as
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foll ows:

(a) For prescribers who i ssue one hundred or nore

prescriptions annually, one hundred doll ars;

(b) For prescribers who issue fewer than one hundred

prescriptions annually, fifty dollars;

(c) For prescribers who serve prinarily as instructors at the

uni versity or college level, fifty dollars.

(2) For purposes of determning the amount of a prescriber's

program nei nt enance fee, each prescriber who is required to pay

the fee shall provide to the board, in a format sel ected by the

board, the total nunber of prescriptions issued by that prescriber

in the calendar yvear imediately preceding the year for which the

fee is being assessed.

(D) The program mai nt enance fee does not apply to a

prescriber who issues prescriptions only through an el ectronic

prescription transni ssion system except when the prescriber is

required to issue a witten prescription because the drug bei ng

prescribed is a controll ed substance.

Sec. 4729.89. (A) As used in this section, "institutiona

facility" neans either of the following at which nedical care is

provi ded on site and nedical records docunenting epi sodes of care,

i ncl udi ng drugs ordered and adm ni stered, are mmi ntai ned:

(1) A hospital as defined in section 3727.01 of the Revised
Code;

(2) Afacility licensed by the state board of pharmacy and by

the departnment of health. departnent of rehabilitation and

correction, or departnent of devel opnental disabilities.

(B)(1) Except as provided in division (B)(2) of this section,

beqi nni ng _ei ghteen nonths after the effective date of this

section, no prescriber shall issue a prescription unless the
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prescription is witten on an official prescription formissued
under section 4729.86 of the Revised Code.

(2) Division (B)Y(1) of this section does not apply to any of

the foll ow ng:

(a) A prescription that is transmtted to a pharmacy through

an _electronic prescription transm Sssion system

(b) A prescription that is transmtted to a pharmacy by a

facsim | e machine;

(c) A prescription that is an oral order for drugs that is

| ater reduced to witinag;

(d) A prescription for a patient in an institutional

facility:

(e) A prescription issued outside this state.

(C) Beginning eighteen nonths after the effective date of

this section, no pharmaci st shall di spense a drug pursuant to a

prescription that is subject to division (B) of this section if

the prescription is not witten on an official prescription form
i ssued under section 4729.86 of the Revised Code.

(D) No prescriber shall fail to conply with section 4729. 87
of the Revised Code.

(E) Beqi nning eighteen nonths after the effective date of

this section, no prescriber shall issue a witten prescription on

a prescription formthat was not issued to the prescriber under
section 4729.86 of the Revi sed Code.

(F) Begi nning eighteen nonths after the effective date of

this section, no prescriber to whoman official prescription form

is issued under section 4729.86 of the Revised Code shall transfer

the formto another prescriber.

Sec. 4729.90. There is hereby created in the state treasury
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the Ohio official prescription programfund. Al noneys received
under sections 4729.85 to 4729.92 of the Revised Code shall be

deposited in the fund. The noneys in the fund shall be used solely

for purposes of inplenenting and adm ni stering the Chio official

prescription programand, if a drug database is established and

mai nt ai ned pursuant to section 4729.75 of the Revised Code, for

pur poses of inplenenting and adni ni stering sections 4729.75 to
4729.84 of the Revi sed Code.

Sec. 4729.91. A pharnmmcy. pharmacist, or prescriber is not

liable for damages in a civil action or subject to disciplinary

action by the state board of pharmacy for acting in good faith in

conplying with the Chio official prescription programpursuant to
sections 4729.85 to 4729.92 of the Revised Code.

Sec. 4729.92. In accordance with Chapter 119. of the Revi sed

Code, the state board of pharmacy shall adopt rules that the board

consi ders necessary to inplenent and admini ster the Chio official

prescription programunder sections 4729.85 to 4729.92 of the
Revi sed Code.

Sec. 4729.99. (A) Woever violates section 4729.16, division
(A) or (B) of section 4729.38, or section 4729.57 of the Revised
Code is guilty of a mnor msdeneanor. Each day's violation

constitutes a separate offense.

(B) Whoever violates section 4729.27, 4729.28, or 4729. 36 of
the Revised Code is guilty of a m sdenmeanor of the third degree.
Each day's violation constitutes a separate offense. If the
of fender previously has been convicted of or pleaded guilty to a
violation of this chapter, that person is guilty of a m sdeneanor

of the second degree.

(C) VWhoever violates section 4729.32, 4729.33, or 4729. 34 of

the Revised Code is guilty of a m sdenmeanor

Page 13

352
353
354
355
356
357
358
359

360
361
362
363
364

365
366
367
368
369

370
371
372
373

374
375
376
377
378
379

380
381



H.B. No. 71
As Introduced

(D) Whoever violates division (A, (B), (D, or (E) of
section 4729.51 of the Revised Code is guilty of a misdeneanor of

the first degree.

(E) (1) Whoever violates section 4729.37, division (C(2) of
section 4729.51, division (J) of section 4729.54, or section
4729.61 of the Revised Code is guilty of a felony of the fifth
degree. If the offender previously has been convicted of or
pl eaded guilty to a violation of this chapter or a violation of
Chapter 2925. or 3719. of the Revised Code, that person is guilty

of a felony of the fourth degree.

(2) If an offender is convicted of or pleads guilty to a
violation of section 4729.37, division (C of section 4729.51
division (J) of section 4729.54, or section 4729.61 of the Revised
Code, if the violation involves the sale, offer to sell, or
possession of a schedule | or Il controlled substance, with the
exception of marihuana, and if the court inposing sentence upon
the offender finds that the offender as a result of the violation
is a major drug offender, as defined in section 2929.01 of the
Revi sed Code, and is guilty of a specification of the type
described in section 2941. 1410 of the Revised Code, the court, in
lieu of the prison term authorized or required by division (E)(1)
of this section and sections 2929. 13 and 2929. 14 of the Revised
Code and in addition to any other sanction inposed for the of fense
under sections 2929.11 to 2929.18 of the Revised Code, shall
i npose upon the offender, in accordance with division (D)(3)(a) of
section 2929. 14 of the Revised Code, the mandatory prison term
specified in that division and may inpose an additional prison

termunder division (D)(3)(b) of that section.

(3) Notw thstanding any contrary provision of section 3719. 21
of the Revised Code, the clerk of court shall pay any fine inposed
for a violation of section 4729.37, division (C) of section
4729.51, division (J) of section 4729.54, or section 4729.61 of
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the Revised Code pursuant to division (A of section 2929.18 of
the Revised Code in accordance with and subject to the

requi rements of division (F) of section 2925.03 of the Revised
Code. The agency that receives the fine shall use the fine as
specified in division (F) of section 2925.03 of the Revised Code.

(F) Wioever violates section 4729.531 of the Revised Code or
any rul e adopted thereunder or section 4729.532 of the Revised

Code is guilty of a mi sdeneanor of the first degree.

(G Woever violates division (C (1) of section 4729.51 of
the Revised Code is guilty of a felony of the fourth degree. I|f
the of fender has previously been convicted of or pleaded guilty to
a violation of this chapter, or of a violation of Chapter 2925. or
3719. of the Revised Code, that person is guilty of a felony of
the third degree.

(H) Whoever violates division (C(3) of section 4729.51 of
the Revised Code is guilty of a m sdenmeanor of the first degree.
If the of fender has previously been convicted of or pleaded guilty
to a violation of this chapter, or of a violation of Chapter 2925.
or 3719. of the Revised Code, that person is guilty of a felony of
the fifth degree.

(1)(1) Whoever violates division (B) of section 4729.42 of
the Revised Code is guilty of unauthorized pharmacy-rel ated drug
conduct. Except as otherwi se provided in this section,
unaut hori zed pharnacy-rel ated drug conduct is a m sdeneanor of the
second degree. |If the offender previously has been convicted of or
pl eaded guilty to a violation of division (B), (C, (D), or (E) of
that section, unauthorized pharmacy-rel ated drug conduct is a
m sdeneanor of the first degree on a second offense and a fel ony

of the fifth degree on a third or subsequent offense.

(2) Whoever violates division (C) or (D) of section 4729.42

of the Revised Code is guilty of pernitting unauthorized
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pharnmacy-rel ated drug conduct. Except as otherw se provided in
this section, permtting unauthorized pharmacy-rel ated drug
conduct is a misdeneanor of the second degree. |If the offender
previously has been convicted of or pleaded guilty to a violation
of division (B), (©, (D), or (E) of that section, permtting
unaut hori zed pharnmacy-rel ated drug conduct is a m sdeneanor of the
first degree on a second offense and a felony of the fifth degree

on a third or subsequent offense.

(3) Whoever violates division (E) of section 4729.42 of the
Revi sed Code is guilty of the of fense of falsification under
section 2921. 13 of the Revised Code. In addition to any ot her
sanction inmposed for the violation, the offender is forever
di squalified fromengaging in any activity specified in division
(B)(1), (2), or (3) of section 4729.42 of the Revised Code and
fromperfornmng any function as a health care professional or
health care worker. As used in this division, "health care
professional” and "health care worker" have the sane neani ngs as
in section 2305.234 of the Revised Code.

(4) Notwi thstanding any contrary provision of section 3719.21
of the Revised Code or any other provision of [aw that governs the
distribution of fines, the clerk of the court shall pay any fine
i mposed pursuant to division (1)(1), (2), or (3) of this section
to the state board of pharnmacy if the board has adopted a witten
internal control policy under division (F)(2) of section 2925.03
of the Revised Code that addresses fine noneys that it receives
under Chapter 2925. of the Revised Code and if the policy also
addresses fine noneys paid under this division. The state board of
pharmacy shall use the fines so paid in accordance with the
written internal control policy to subsidize the board' s | aw

enforcement efforts that pertain to drug of fenses.

(J) Whoever violates section 4729.89 of the Revised Code is

quilty of a m sdeneanor of the fourth degree.
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H.B. No. 71
As Introduced

Section 2. That existing sections 4729.75, 4729.79, 4729. 83,
and 4729.99 of the Revised Code are hereby repeal ed.

Section 3. Section 4729.99 of the Revised Code, as anended by
this act, shall take effect eighteen nonths after the effective

date of this act.

Section 4. As used in this section, "prescriber” has the sane

nmeani ng as in section 4729.01 of the Revised Code.

Not wi t hst andi ng the provisions of section 4729.88 of the

Revi sed Code that require prescribers to pay an annual program

nmai nt enance fee, each prescriber shall pay an initial prorated
program mai nt enance fee as determ ned by the State Board of
Pharmacy to cover the period between the effective date of this
act and the follow ng June 30. Thereafter the fee shall be paid in
accordance with section 4729.88 of the Revised Code. The Board
shall issue official prescription forns in quantities that the
Board determnines appropriate to prescribers who pay the fee

required by this section
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