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2123. 05, 2123.06, 2127.011, 2127.02, 2127.04, 2127.05, 2127.06
2127.07, 2127.08, 2127.09, 2127.10, 2127.11, 2127.12, 2127.13,
2127.14, 2127.15, 2127.16, 2127.17, 2127.18, 2127.19, 2127.21,
2127.22, 2127.23, 2127.24, 2127.27, 2127.28, 2127.29, 2127. 30,
2127.32, 2127.33, 2127.34, 2127.35, 2127.36, 2127.37, 2127. 38,
2127.39, 2127.40, 2127.41, 2127.42, 2127.43, 2129.02, 2129. 05,
2129.08, 2129.11, 2129.13, 2129.14, 2129.15, 2129.17, 2129.18,
2129.19, 2129.23, 2129.25, 2129.26, 2129.28, 2129.29, 2129. 30,
2131.08, 2131.11, 2133.04, 2133.05, 2133.06, 2133.08, 2133.09,
2151. 13, 2335.34, 3101.02, 3101.03, 3101.10, 3101.13, 3101.14,
3313.85, and 5111.113 be amended and new sections 2113.17 and

2113. 26 of the Revised Code be enacted to read as foll ows:

Sec. 2101.01. (A) A probate division of the court of common
pl eas shall be held at the county seat in each county in an office
furni shed by the board of county conmm ssioners, in which the
books, records, and papers pertaining to the probate division
shall be deposited and safely kept by the probate judge. The board
shal | provide suitable eases equi pnent or other necessary itens
for the safekeeping and preservation of the books, records, and
papers of the court and shall furnish any blankbeoeks—blanks

books, forms, and stationery, and any nachi nes, equi pnent, and

materials for the keeping or exam ning of records, that the
probate judge requires in the discharge of official duties. The
board al so shall authorize expenditures for accountants, financial
consultants, and other agents required for auditing or financi al
consulting by the probate division whenever the probate judge
consi ders these services and expendi tures necessary for the
efficient perfornmance of the division's duties. The probate judge
shal | enpl oy and supervise all clerks, deputies, nagistrates, and
ot her enpl oyees of the probate division. The probate judge shal

supervise all probate court investigators and assessors in the
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performance of their duties as investigators and assessors and
shal | enpl oy, appoint, or designate all probate court

i nvestigators and assessors in the manner described in divisions
(A)(2) and (3) of section 2101.11 of the Revised Code.

(B) As used in the Revised Code:

(1) Except as provided in division (B)(2) of this section,
"probate court” neans the probate division of the court of conmobn
pl eas, and "probate judge" neans the judge of the court of common

pl eas who is judge of the probate division
(2) Wth respect to Lorain county:

(a) From February 9, 2009, through Septenber 28, 2009,
"probate court" nmeans the donestic relations division of the court
of common pl eas, and "probate judge" neans each of the judges of
the court of conmon pleas who are judges of the donestic relations
di vi si on.

(b) The judge of the court of common pleas, division of
domestic rel ations, whose term begins on February 9, 2009, and
successors, shall be the probate judge begi nning Septenber 29,
2009, and shall be elected and designated as judge of the court of

common pl eas, probate division

(C Except as otherwi se provided in this division, al
pl eadi ngs, fornms, journals, and other records filed or used in the
probate division shall be entitled "In the Court of Comon PI eas,

n

Probate Division," but are not defective if entitled "In the
Probate Court." In Lorain county, from February 9, 2009, through
Sept enber 28, 2009, all pleadings, fornms, journals, and other
records filed or used in probate matters shall be entitled "In the
Court of Conmmpn Pl eas, Donestic Relations Division," but are not
defective if entitled "In the Probate Division" or "In the Probate

Court."
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Sec. 2101.02. Every six years, in each county having a
separate judge of the probate division of the court of common
pl eas, one probate judge shall be elected who is qualified as
requi red by section 2301.01 of the Revised Code. He The probate

judge shall hold office for six years, comencing on the ninth day

of February next follow ng his the judge's election

Sec. 2101.021. There shall be one additional probate judge
for the probate court of Cuyahoga County.

Sueh The additional judge shall be elected at the general
el ection to be held in 1954 and every six years thereafter, for a
termof six years commencing on the first day of January next

followi ng his the additional judge's election

The judge el ected pursuant to this section shall conply with
the qualifications provided for in section 2101.02 of the Revised
Code.

The probate judge who is senior in point of service shall be
the presiding judge and shall have the care and custody of the
files, papers, books and records belonging to the probate court of
Cuyahoga county and shall have all the other powers and duties of

the judge as provided in section 2101.11 of the Revi sed Code.

Sec. 2101.03. Before entering upon the discharge of his
official duties, the probate judge shall give a bond to the state
in a sumnot |ess than five thousand dollars. Sueh The bond shal
have sufficient surety, shall be approved by the board of county
conmi ssi oners+~ or by the county auditor and county recorder in the
absence fromthe county of two of the menbers of the board, and
shall be conditioned that sueh the judge will faithfully pay over
all noneys received by himthe judge in his the judge's official

capacity, enter and record the orders, judgnents, and proceedi ngs

of the court, and faithfully and inpartially performall the
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duties of his the judge's office. Sueh The bond, with the oath of
office required by sections 3.22 and 3.23 of the Revised Code

i ndorsed thereon on it, shall be deposited with the county

treasurer and kept in his the treasurer's office. As the state of

busi ness in his the probate judge's office renders it necessary,

the board may require the probate judge to give additional bond.

Sec. 2101.04. The seve+ral judge or judges of the probate
court shall nake rules regulating the practice and conducting the
busi ness of the court, whieh—they and the judge or judges shal

subnit those rules to the suprene court. In order to maintain

regularity and uniformty in the proceedings of all the probate
courts, the supreme court may alter and anmend sueh the rul es

subnmitted by the judge or judoes of a probate court and nake ot her

rul es.

Sec. 2101.06. The probate judge, upon the notion of a party

or ks the judge's own notion, nmay appoint a special mnaster

conmmi ssioner in any matter pendi ng before sueh the judge. Sueh The
comm ssioner shall be an attorney at |aw and shall be sworn

faithfully to discharge his the conm ssioner's duties. \Wen

requested by the probate judge, sueh the comm ssioner shal
execute a bond to the state in sueh the sumas that the court
directs, with surety approved by the court, and conditioned that
stueh the conmi ssioner wikt shall faithfully discharge his the

comm ssioner's duties and pay over all noney received by himthe

conmi ssioner in that capacity. Sueh The bond shall be for the

benefit of anyone aggrieved and shall be filed in the probate

court.

Sueh The conmi ssioner shall take the testinony and report
sueh the testinony to the court with khis the commi ssioner's
conclusions on the |aw and the facts i nvol ved therein—which. The

report may be excepted to by the parties~ and confirmed, nodified,
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or set aside by the court.

Sec. 2101.07. A special master conmi ssioner of the probate

court may adninister all oaths required in the discharge of his

the commi ssioner's duties, may summon and enforce the attendance
of witnesses, may conpel the production of books and papers, and
may grant adjournnents the same as the court, and, when the court
directs, sueh the commi ssioner shall require the w tnesses

severally to subscribe theilr the wtnesses' testinony.

Al'l process and orders issued by sueh the comi ssi oner+ shall

be directed to the sheriff apnd, shall be served, and return

thereof of the process and orders shall be nmades- as if issued by
the probate judge.

The court shall allow sueh the conmm ssi oner sueh those fees

as that are allowed to other officers for simlar services, which
and the court shall tax those fees shallbe taxed with the costs.

Sec. 2101.08. The probate judge nmay appoi nt a—stenographiec
repoerter court reporters and fix his their conpensation in the

manner provided for the court of common pleas in sections 2301. 18
to 2301. 26—+netusiver of the Revised Code.

Sec. 2101.09. Wen required by the probate judge, sheriffs,

coroners, and constables shall attend his the judge's court and

shall serve and return process directed and delivered to them by
sueh the judge. No sueh officer of that type shall neglect or

refuse to serve and return sueh any process as required by this

section. If sueh an officer does neglect or refuse to serve and

return sueh process as required by this section, the judge shal
i ssue a summons specifying the cause for anercenment, directed to
the of fi cer—therein naned in the sumons, conmandi ng hi-m t he

nanmed officer to summon the officer guilty of sueh the m sconduct

to appear within two days after the service of summons and show
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cause why he the latter officer should not be anerced. In addition

to a fine- as provided by section 2101.99 of the Revised Code-
that is to be paid into the county treasury, sueh the officer and

his the officer's sureties shall be liable upon his the officer's

of ficial bond for damages sustained by any person by reason of

such the officer's m sconduct.

Sec. 2101.10. No sheriff, coroner, or constable shall refuse

to pay noneysr collected by him- that officer to the probate judge

or other person, when so directed by the judge. For refusal to pay
over noneys col |l ected, sueh the officer shall be sumobned as

provi ded in section 2101. 09 of the Revised Code and anerced for
the use of the parties interested, in the anount required to be
coll ected by sueh the process, with ten per cent thereen on the

anount to be collected. The judge may enforce the collection of

steh the anercenent by execution or other process, by inprisonnent
as for contenpt of court, or both. The delinquent officer and his

the officer's sureties shall also be liable on his the officer's

official bond for the anmobunt of the anercenent at the suit of the

person interested.

Sec. 2101.11. (A) (1) The probate judge shall have the care
and custody of the files, papers, books, and records belonging to
the probate court. The probate judge is authorized to performthe
duties of clerk of the judge's court. The probate judge may

appoi nt deputy cl erks, steneographers court reporters, a bailiff,
and any ot her necessary enpl oyees, each of whom shall take an oath

of office before entering upon the duties of the enpl oyee's
appoi ntrent and, when so qualified, may performthe duties

appertaining to the office of clerk of the court.

(2)(a) The probate judge shall provide for one or nore
probate court investigators to performthe duties that are

established for a probate court investigator by the Revised Code
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or the probate judge. The probate judge may provide for an
i nvestigator in any of the foll owing manners, as the court

determ nes is appropriate:

(i) By appointing a person as a full-time or part-tine
enpl oyee of the probate court to serve as investigator, or by
designating a current full-time or part-tine enpl oyee of the

probate court to serve as investigator;

(ii) By contracting with a person to serve and be conpensated
as investigator only when needed by the probate court, as
determ ned by the court, and by designating that person as a
probate court investigator during the tines when the person is

perform ng the duties of an investigator for the court;

(iii) By entering into an agreenent wth another departnent
or agency of the county, including, but not linmted to, the
sheriff's departnent or the county departnent of job and fanmily
services, pursuant to which an enpl oyee of the other departnent or
agency will serve and performthe duties of investigator for the
court, upon request of the probate judge, and designating that
enpl oyee as a probate court investigator during the tinmes when the

person is performng the duties of an investigator for the court.

(b) Each person appointed or otherw se designated as a
probate court investigator shall take an oath of office before
entering upon the duties of the person's appoi ntnent. \Wen so
qualified, an investigator nay performthe duties that are
established for a probate court investigator by the Revised Code

or the probate judge.

(c) Except as otherwi se provided in this division, a probate
court investigator shall hold at | east a bachelor's degree in
soci al work, psychol ogy, education, special education, or a
rel ated human services field. A probate judge may wai ve the

education requirenment of this division for a person the judge
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appoi nts or otherw se designhates as a probate court investigator
if the judge determines that the person has experience in famly

services work that is equivalent to the required education

(d) Wthin one year after appointnment or designation, a
probate court investigator shall attend an orientation course of
at |l east six hours, and each cal endar year after the cal endar year
of appointnment or designation, a probate court investigator shal
satisfactorily conplete at |east six hours of continuing

educati on.

(e) For purposes of divisions (A (4), (B), and (C of this
section, a person designated as a probate court investigator under
division (A (2)(a)(ii) or (iii) of this section shall be
consi dered an appoi ntee of the probate court at any tine that the
person is performng the duties established under the Revi sed Code

or by the probate judge for a probate court investigator.

(3)(a) The probate judge nmay provide for one or nore persons
to performthe duties of an assessor under sections 3107.031,
3107. 032, 3107.082, 3107.09, 3107.101, and 3107.12 of the Revised
Code or may enter into agreenents with public children services
agencies, private child placing agencies, or private noncust odi al
agenci es under which the agency provides for one or nore persons
to performthe duties of an assessor. A probate judge who provides
for an assessor shall do so in either of the follow ng nmanners, as

the judge considers appropriate:

(i) By appointing a person as a full-time or part-tine
enpl oyee of the probate court to serve as assessor, or by
designating a current full-time or part-tine enpl oyee of the

probate court to serve as assessor;

(ii) By contracting with a person to serve and be compensat ed
as assessor only when needed by the probate court, as deternined

by the court, and by designating that person as an assessor during
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the times when the person is perfornmng the duties of an assessor

for the court.

(b) Each person appointed or designated as a probate court
assessor shall take an oath of office before entering on the

duties of the person's appointnent.

(c) A probate court assessor nust nmeet the qualifications for

an assessor established by section 3107.014 of the Revi sed Code.

(d) A probate court assessor shall perform additional duties,
i ncluding duties of an investigator under division (A (2) of this
section, when the probate judge assigns additional duties to the

assessor.

(e) For purposes of divisions (A (4), (B), and (C of this
section, a person designated as a probate court assessor shall be
consi dered an appoi ntee of the probate court at any tinme that the

person is perform ng assessor duties.

(4) Each appointee of the probate judge nay adm ni ster oaths

in all cases when necessary, in the discharge of official duties.

(B)(1)(a) Subject to the appropriation made by the board of
county commi ssioners pursuant to this division, each appointee of
a probate judge under division (A) of this section shall receive
such conpensation and expenses as the judge deternm nes and shal
serve during the pleasure of the judge. The conpensation of each
appoi ntee shall be paid in seninonthly installnents by the county
treasurer fromthe county treasury, upon the warrants of the

county auditor, certified to by the judge.

(b) Except as otherwi se provided in the Revised Code, the
total conpensation paid to all appointees of the probate judge in
any cal endar year shall not exceed the total fees earned by the
probate court during the precedi ng cal endar year, unless the board

of county conmi ssi oners approves otherw se.
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(2) The probate judge annually shall subnit a witten request
for an appropriation to the board of county comi ssioners that
shall set forth estinated adm nistrative expenses of the court,

i ncluding the sal aries of appointees as deternined by the judge
and any other costs, fees, and expenses, including, but not
limted to, those enunerated in section 5123.96 of the Revised
Code, that the judge considers reasonably necessary for the
operation of the court. The board shall conduct a public hearing
with respect to the witten request subnmitted by the judge and
shal | appropriate such sum of noney each year as it deternines,
after conducting the public hearing and considering the witten
request of the judge, is reasonably necessary to neet all the
adm ni strative expenses of the court, including the salaries of
appoi ntees as determ ned by the judge and any other costs, fees,
and expenses, including, but not limted to, the costs, fees, and

expenses enunerated in section 5123.96 of the Revised Code.

If the judge considers the appropriation nade by the board
pursuant to this division insufficient to neet all the
admi ni strative expenses of the court, the judge shall comence an
action under Chapter 2731. of the Revised Code in the court of
appeals for the judicial district for a determ nation of the duty
of the board of county conm ssioners to appropriate the anmount of
noney in dispute. The court of appeals shall give priority to the
action filed by the probate judge over all cases pending on its
docket. The burden shall be on the probate judge to prove that the
appropriation requested is reasonably necessary to neet all
adm ni strative expenses of the court. If, prior to the filing of
an action under Chapter 2731. of the Revised Code or during the
pendency of the action, the judge exercises the judge's contenpt
power in order to obtain the sumof noney in dispute, the judge
shall not order the inprisonnent of any nenber of the board of
county commi ssioners notwi thstandi ng sections 2705.02 to 2705. 06
of the Revised Code.
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(© The probate judge may require any of the judge's
appoi ntees to give bond in the sumof not |ess than one thousand
dollars, conditioned for the honest and faithful performance of
the appointee's duties. The sureties on the bonds shall be
approved in the manner provided in section 2101. 03 of the Revised
Code.

The judge +s shall not be personally liable for the default,
mal f easance, or nonfeasance of any sueh appoi nt ee.—but—ifabond

Al'l bonds required to be given in the probate court, on being
accepted and approved by the probate judge, shall be filed in the

j udge's offi ce.

Sec. 2101.13. \Wen a probate judge, whether elected or

appoi nted, enters upon the discharge of his the judge's official

duties, he the judge shall nake, in the books and ot her

record-keeping materials of his the judge's office, the proper

records, entries, and indexes omitted by his the judge's

predecessors in office. When made, the entries shall have the sane
validity and effect as though they had been nmade at the proper
time and by the officer whose duty it was to nake them and the
judge shall sign all entries and records nmade by himthe judge as
though the entries, proceedings, and records had been commenced,

prosecut ed, deternined, and made by or before himthe judge.

Sec. 2101.15. In each case, exam nation, or proceeding, the
probate judge shall file an item zed account of fees received or
charged by himthe judge. On the first day of January, in each
year, he the judge shall file with the county auditor an account,
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certified by sueh the judge, of all fees received by himthe judge
during the preceding year. No judge shall fail to performthe
duties inposed in this section. At the instance of any person, anr

action—shall—be instituted and prosecuted-by the prosecuting

attorney shall institute and prosecute an action agai nst ary—sdeh

the defaulting judge.

Sec. 2101.16. (A) Except as provided in section 2101. 164 of
t he Revi sed Code, the fees enunerated in this division shall be
charged and collected, if possible, by the probate judge and shal
be in full for all services rendered in the respective
proceedi ngs:

(1) Account, in addition to advertising charges

...................................................... $ 12.00

Wi vers and proof of notice of hearing on account,

per page, m ni mum one dol |l ar

...................................................... $ 1.00
(2) Account of distribution, in addition to adverti sing

char ges

...................................................... $ 7.00
(3) Adoption of child, petition for

...................................................... $ 50. 00
(4) Alter or cancel contract for sale or purchase of rea

estate property, petition conplaint to

...................................................... $ 20. 00
(5) Application and order not otherw se provided for in

this section or by rule adopted pursuant to division

(E) of this section

...................................................... $ 5.00
(6) Appropriation suit, per day, hearing in

...................................................... $ 20.00

(7) Birth, application for registration of
...................................................... $ 7.00
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

Birth record, application to correct

...................................................... $ 5
Bond, application for new or additional
...................................................... $ 5
Bond, application for release of surety or reduction

of

...................................................... $ 5
Bond, receipt for securities deposited in |ieu of
...................................................... $ 5
Certified copy of journal entry, record, or

proceedi ng, per page, minimm fee one doll ar
...................................................... $ 1
Ctation and issuing citation, application for
...................................................... $ 5
Change of nane, petition for
...................................................... $ 20
Claim application of adm nistrator or executor for

al l owance of administrator's or executor's own
...................................................... $ 10
Caim application to conprom se or settle
...................................................... $ 10
Claim authority to present
...................................................... $ 10
Commi ssi oner, appoi nt ment of
...................................................... $ 5
Conpensation for extraordinary services and

attorney's fees for fiduciary, application for
...................................................... $ 5
Conpetency, application to procure adjudication of
...................................................... $ 20
Compl ete contract, application to
...................................................... $ 10

Conceal nent of assets, citation for

.00

. 00

.00

.00

. 00

.00

.00

. 00

.00

.00

. 00

.00

.00

. 00
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(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

(32)

(33)

(34)

...................................................... $ 10
Construction of will, petition conplaint for
...................................................... $ 20
Conti nue decedent's business, application to
...................................................... $ 10
Monthly reports of operation
...................................................... $ 5
Decl aratory judgnent, petitien conplaint for
...................................................... $ 20
Deposit of wll
...................................................... $ 5
Desi gnati on of heir
...................................................... $ 20
Distribution in kind, application, assent, and order

for

...................................................... $ 5
Di stri bution under section 2109.36 of the Revised

Code, application for an order of
...................................................... $ 7

Docketing and i ndexi ng proceedi ngs, including the
filing and noting of all necessary docunents, maxi mum

fee, fifteen dollars

...................................................... $ 15
Exceptions to any proceeding nanmed in this section,

contest of appointnent or
...................................................... $ 10
El ection of surviving partner to purchase assets of
partnership, proceedings relating to
...................................................... $ 10
El ecti on of surviving spouse under wl|l
...................................................... $ 5

Fi duci ary, including an assignee or trustee of an

i nsol vent debtor or any guardi an or conservator

.00

.00

. 00

.00

.00

. 00

. 00

.00

. 00

.00

. 00

.00

.00
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(35)

(36)

(37)

(38)

(39)

(40)

(41)

(42)

(43)

(44)

(45)

(46)

accountable to the probate court, appointnment of

Foreign will, application to record
Record of foreign will, additional, per page
Forms when suppl i ed by the probate court, not to

exceed

| nprove real estate property, petition to

| nvestment or expendi ture of funds, appl ication for
vest in real estate property, apdlication to
Lease Tor oil, gas, coal, or other mmeral, petition
to

Lcase or |case and inprove real sstate property,

petition to

.00

. 00

. 00

.00

. 00

. 00

.00

.00

. 00

.00

.00

. 00

.00

.00

. 00
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(47)

(48)

(49)

(50)

(51)

(52)

(53)

(54)

(55)

(56)

(57)

M nor or inconpetent person, etc., disposal of estate
under twenty-five thousand dollars of

Mort gage or nortgage and repair or inprove rea

estate property, petition conplaint to

Newl y di scovered assets, report of
Nonr esi dent executor or administrator to bar
creditors' clainms, proceedings by

Power of attorney or revocation of power, bonding

conpany

Pur chase personal property, application of surviving
spouse to

Purchase real estate property at appraised val ue,
petition of surviving spouse to

Receipts in addition to advertising charges,
application and order to record

Record of those receipts, additional, per page
Record in excess of fifteen hundred words in any

proceeding in the probate court, per page

.00

. 00

.00

. 00

.00

.00

. 00

. 00

.00

. 00

.00

.00
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(58)

(59)

(60)

(61)

(62)

(63)

(64)

(65)

(66)

(67)

(68)

(69)

(70)

(71)

Rel i eving an estate from adm ni strati on under section
2113.03 of the Revised Code or granting an order for
a summary rel ease from adni ni strati on under section
2113. 031 of the Revised Code

Renoval of fiduciary, application for

Sale bill, public sale of personal property
Sale of personal property and report, application for
Sale of real estate property, petition for
Terminate guardianship. petition to
Transfer of real estate property, application, entry,
and certificate for

ncl ai med money, application to imvest
Vacate approval of account or order of distribution,

nmotion to

Wit of possession

.00

.00

.00

.00

. 00

.00

.00

. 00

. 00

.00

. 00

. 00

.00

. 00
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...................................................... $ 5.00
(72) Wongful death, application and settlenment of claim

for

...................................................... $ 20. 00
(73) Year's allowance, petition to review

...................................................... $ 7.00
(74) @Quardian's report, filing and revi ew of

...................................................... $ 5.00

(B)(1) Inrelation to an application for the appoi ntnent of a
guardi an or the review of a report of a guardian under section
2111.49 of the Revised Code, the probate court, pursuant to court
order or in accordance with a court rule, may direct that the
applicant or the estate pay any or all of the expenses of an
i nvestigation conducted pursuant to section 2111.041 or division
(A)(2) of section 2111.49 of the Revised Code. If the
i nvestigation is conducted by a public enployee or investigator
who is paid by the county, the fees for the investigation shall be
paid into the county treasury. If the court finds that an all eged
i nconpetent or a ward is indigent, the court may wai ve the costs,

fees, and expenses of an investigation.

(2) In relation to the appointnent or functioning of a
guardi an for a minor or the guardi anship of a nminor, the probate
court may direct that the applicant or the estate pay any or al
of the expenses of an investigation conducted pursuant to section
2111.042 of the Revised Code. If the investigation is conducted by
a public enployee or investigator who is paid by the county, the
fees for the investigation shall be paid into the county treasury.
If the court finds that the guardian or applicant is indigent, the

court nay waive the costs, fees, and expenses of an investigation.

(C© Thirty dollars of the thirty-five-dollar fee collected
pursuant to division (A)(34) of this section and twenty dollars of

the sixty-dollar fee collected pursuant to division (A)(59) of
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this section shall be deposited by the county treasurer in the
i ndi gent guardi anship fund created pursuant to section 2111.51 of
t he Revi sed Code.

(D) The fees of w tnesses, jurors, sheriffs, coroners, and
constables for services rendered in the probate court or by order
of the probate judge shall be the sanme as provided for Hke

simlar services in the court of comron pl eas.

(E) The probate court, by rule, may require an advance
deposit for costs, not to exceed one hundred twenty-five dollars,
at the tinme application is nade for an appoi ntnent as executor or

adm ni strator or at the time a will is presented for probate.

(F) The probate court, by rule, shall establish a reasonable
fee, not to exceed fifty dollars, for the filing of a petition for
the release of information regarding an adopted person's nane by
birth and the identity of the adopted person's biol ogical parents
and bi ol ogi cal siblings pursuant to section 3107.41 of the Revised
Code, all proceedings relative to the petition, the entry of an
order relative to the petition, and all services required to be
perfornmed in connection with the petition. The probate court my
use a reasonable portion of a fee charged under authority of this
division to reimburse any agency, as defined in section 3107. 39 of
the Revised Code, for any services it renders in performng a task
described in section 3107.41 of the Revised Code relative to or in

connection with the petition for which the fee was charged.

(G (1) Thirty dollars of the fifty-dollar fee coll ected
pursuant to division (A)(3) of this section shall be deposited
into the "putative father registry fund," which is hereby created
in the state treasury. The departnent of job and famly services
shall use the noney in the fund to fund the departnent's costs of
performng its duties related to the putative father registry
est abl i shed under section 3107.062 of the Revised Code.
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(2) If the departnment deternmines that noney in the putative
father registry fund is nore than is needed for its duties related
to the putative father registry, the departnent may use the
surplus noneys in the fund as pernitted in division (C of section
2151. 3529, division (B) of section 2151.3530, or section 5103. 155
of the Revised Code.

Sec. 2101.162. (A)(1) The probate judge may determ ne that,
for the efficient operation of the probate court, additional funds
are required to conputerize the court, make avail abl e conputerized
| egal research services, or to do both. Upon neking a
determ nation that additional funds are required for either or
bot h of those purposes, the probate judge shall charge a fee not
to exceed three dollars or authorize and direct a deputy clerk of
his the probate court to charge a fee not to exceed three dollars,
in addition to the fees specified in divisions (A (1), (3), (4),
(6), (14) to (17), (20) to (25), (27), (30) to (32), (34), (35,
(37) to (48), (50) to (55), (59) to (61), (63) to (66), (69), and
(72) of section 2101.16 of the Revised Code, the fee adopted

pursuant to division (F) of that section, and the fee charged in

connection with the docketing and indexi ng of an appeal .

(2) Al noneys coll ected under division (A)(1) of this
section shall be paid to the county treasurer. The treasurer shal
pl ace the noneys fromthe fees in a separate fund to be di sbursed,
upon an order of the probate judge, in an anmount no greater than
the actual cost to the court of procuring and maintaining
computeri zation of the court, conputerized |egal research

servi ces, or both.

(3) If the court determ nes that the funds in the fund
described in division (A)(2) of this section are nore than
sufficient to satisfy the purpose for which the additional fee

described in division (A)(1) of this section was inposed, the
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court may declare a surplus in the fund and expend those surpl us

funds for other appropriate technol ogi cal expenses of the court.

(B)(1) The probate judge nay deternine that, for the

efficient operation of his the probate court, additional funds are

required to conputerize the office of the clerk of the court and,
upon that determ nation, nmay charge a fee, not to exceed ten
dollars, or authorize and direct a deputy clerk of the probate
court to charge a fee, not to exceed ten dollars, in addition to
the fees specified in divisions (A (1), (3), (4), (6), (14) to
(17), (20) to (25), (27), (30) to (32), (34), (35), (37) to (48),
(50) to (55), (59) to (61), (63) to (66), (69), and (72) of
section 2101.16 of the Revised Code, the fee adopted pursuant to
division (F) of that section, and the fee charged in connection
with the docketing and indexing of an appeal. Subject to division
(B)(2) of this section, all noneys coll ected under this division
shall be paid to the county treasurer to be di sbursed, upon an
order of the probate judge and subject to appropriation by the
board of county commi ssioners, in an anmount no greater than the
actual cost to the probate court of procuring and maintaining

computer systens for the office of the clerk of the court.

(2) If the probate judge nakes the determi nation described in
division (B)(1) of this section, the board of county comm ssioners
may issue one or nore general obligation bonds for the purpose of
procuring and mai ntai ning the conputer systens for the office of
the clerk of the probate court. In addition to the purposes stated
in division (B)(1) of this section for which the noneys coll ected
under that division may be expended, the noneys additionally may
be expended to pay debt charges on and financing costs related to
any general obligation bonds issued pursuant to this division as
they becone due. General obligation bonds issued pursuant to this

di vision are Chapter 133. securities.
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Sec. 2101.19. (A) No probate judge or his probate judge's

deputy clerk shall sell or offer for sale for nore than one doll ar
any merchandi se to be used in connection with any |icense, order,
or docunent issued by the probate court, or make any charge in
connection with the issuance of any |license, order, or docunent

except that specifically provided by |aw.

(B) Al noneys obtained fromthe sale of nerchandise to be
used in connection with any |license, order, or docunent issued by
a probate court shall be paid by the probate judge or the deputy
clerk of the court into the county treasury. The noneys shall be
credited to a fund to be known as the probate court conduct of
busi ness fund. The noneys so credited shall be used solely for the

conduct of the business of the probate court.

(©) Upon receipt of an order of the probate judge for the
paynment of noneys fromthe fund for the conduct of the business of
the court, the county auditor shall draw a warrant on the county
treasurer for the amount of noney specified in the order, but not
exceedi ng the bal ance of the noneys in the fund, which warrant
shall be nade payable to the probate judge or another person

designated in the order

Sec. 2101.20. \Wen the aggregate anount of fees and
al | onances collected by the probate judge in any cal endar year
exceeds by nore than ten per cent the anobunt necessary to pay the
sal aries of said the judge and the enpl oyees of the probate court,
i ncluding court constables, for the sane cal endar year, sueh the

judge may, by an order entered on his the judge's journal, provide

for a discount of all the fees and al |l owances he the judge is
required to charge and collect for the use of the county by fixing
a per cent of discount whieh that shall be applied to all the
earni ngs of said the office for the ensuing year and shall

constitute the legal fees of saild the office for said that year
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Sec. 2101.22. The probate judge shall issue any process,
notices, conm ssions, rules, and orders that are necessary to

carry into effect the powers granted to himthe judge.

Sec. 2101.23. The probate judge nmay keep order in his the
judge's court and has authority throughout the state to conpel
performance of any duty incunmbent upon any fiduciary appointed by
or accounting to himthe judge. The probate judge may puni sh any
contenpt of his the judge's authority as sweh that contenpt m ght

be punished in the court of commopn pl eas.

If a person neglects or refuses to performan order or
j udgnent of a probate court, other than for the paynent of noney,
he-shall—be the person is guilty of a contenpt of court, and the

judge shall issue a summons directing sueh the person to appear
before the court— within two days fromthe service thereof of the
sumons and show cause why he the person should not be puni shed
for contenpt. If it appears to the judge that sueh the person is
secreting—hiwself attenpting to avoid the process of the courts+ or
is about to | eave the county for that purpose, the judge nay issue
an attachnment instead of the sunmons, commanding the officer~ to
whomit is directed, to bring sueh the person before sueh the
judge to answer for contenpt. If no sufficient excuse is shown,

sueh the person shall be punished for contenpt.

Sec. 2101.24. (A (1) Except as otherw se provided by |aw, the

probate court has exclusive jurisdiction:

(a) To take the proof of wills and to admt to record
aut henticated copies of wills executed, proved, and allowed in the
courts of any other state, territory, or country. If the probate
judge is unavoidably absent, any judge of the court of common
pl eas may take proof of wills and approve bonds to be given, but

the record of these acts shall be preserved in the usual records
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of the probate court.

(b) To grant and revoke letters testanentary and of

adm ni strati on;

(c) To direct and control the conduct and settle the accounts
of executors and administrators and order the distribution of

est at es;

(d) To appoint the attorney general to serve as the
adm ni strator of an estate pursuant to section 2113.06 of the
Revi sed Code;

(e) To appoint and renove guardi ans, conservators, and
testanentary trustees, direct and control their conduct, and

settle their accounts;
(f) To grant marriage |icenses;

(g) To make inquests respecting persons who are so nentally
impaired as a result of a nental or physical illness or
disability, or nmental retardation, or as a result of chronic
subst ance abuse, that they are unable to nanage their property and

affairs effectively, subject to guardianship;

(h) To qualify assignees, appoint and qualify trustees and
conmi ssioners of insolvents, control their conduct, and settle

their accounts;

(i) To authorize the sale of |ands, equitable estates, or
interests in lands or equitable estates, and the assignnents of
i nchoate dower in such cases of sale, on petition by executors,

adm ni strators, and guardi ans;

(j) To authorize the conpletion of real estate property

contracts on petition of executors and adm nistrators;
(k) To construe wlls;

(I') To render declaratory judgnents, including, but not

limted to, those rendered pursuant to section 2107.084 of the
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Revi sed Code;

(m To direct and control the conduct of fiduciaries and

settle their accounts;

(n) To authorize the sale or |ease of any estate created by

will if the estate is held in trust, on petition by the trustee;

(o) To termnate a testamentary trust in any case in which a

court of equity nmay do so;
(p) To hear and deternine actions to contest the validity of
wills;

(gq) To make a deternination of the presunption of death of
n ssing persons and to adjudicate the property rights and

obligations of all parties affected by the presunpti on;

(r) To hear and determ ne an action commenced pursuant to

section 3107.41 of the Revised Code to obtain the rel ease of

information pertaining to the birth nane of the adopted person and

the identity of the adopted person's biol ogical parents and

bi ol ogi cal siblings;

(s) To act for and issue orders regardi ng wards pursuant to
section 2111.50 of the Revised Code;

(t) To hear and determ ne actions against sureties on the

bonds of fiduciaries appointed by the probate court;

(u) To hear and deternine actions involving infornmed consent
for medication of persons hospitalized pursuant to section
5122. 141 or 5122.15 of the Revi sed Code;

(v) To hear and determ ne actions relating to durable powers
of attorney for health care as described in division (D) of
section 1337.16 of the Revised Code;

(w) To hear and determ ne actions conmenced by objecting
i ndi viduals, in accordance with section 2133.05 of the Revised
Code;
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(x) To hear and deternine conplaints that pertain to the use
or continuation, or the withholding or wthdrawal, of
life-sustaining treatnent in connection with certain patients
allegedly in a termnal condition or in a permanently unconsci ous
state pursuant to division (E) of section 2133.08 of the Revised

Code, in accordance with that division

(y) To hear and determ ne applications that pertain to the
wi t hhol ding or withdrawal of nutrition and hydration fromcertain
patients allegedly in a permanently unconsci ous state pursuant to
section 2133.09 of the Revised Code, in accordance with that

section;

(z) To hear and deternine applications of attending
physi cians in accordance with division (B) of section 2133.15 of
t he Revi sed Code;

(aa) To hear and determine actions relative to the use or
continuation of confort care in connection with certain principals
under durabl e powers of attorney for health care, declarants under
decl arations, or patients in accordance with division (E) of
ei ther section 1337.16 or 2133.12 of the Revised Code;

(bb) To hear and determine applications for an order
relieving an estate from adm ni stration under section 2113.03 of
t he Revi sed Code;

(cc) To hear and determine applications for an order granting
a summary rel ease from adninistrati on under section 2113.031 of
the Revi sed Code;

(dd) To hear and determine actions relating to the exercise
of the right of disposition, in accordance with section 2108.90 of
t he Revi sed Code;

(ee) To hear and determ ne actions relating to the
di sinterment and reinternment of human remai ns under section 517.23
of the Revi sed Code.
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(2) In addition to the exclusive jurisdiction conferred upon
the probate court by division (A)(1) of this section, the probate
court shall have exclusive jurisdiction over a particul ar subject

matter if both of the follow ng apply:

(a) Another section of the Revised Code expressly confers

jurisdiction over that subject matter upon the probate court.

(b) No section of the Revised Code expressly confers
jurisdiction over that subject matter upon any other court or

agency.

(B)(1) The probate court has concurrent jurisdiction wth,
and the sane powers at law and in equity as, the general division
of the court of common pleas to issue wits and orders, and to

hear and determ ne actions as foll ows:

(a) If jurisdiction relative to a particular subject natter
is stated to be concurrent in a section of the Revised Code or has
been construed by judicial decision to be concurrent, any action

that involves that subject matter

(b) Any action that involves an inter vivos trust; a trust
created pursuant to section 5815.28 of the Revised Code; a
charitable trust or foundation; subject to divisions (A)(1)(u) and
(z) of this section, a power of attorney, including, but not
limted to, a durable power of attorney; the nedical treatnent of

a conpetent adult; or a wit of habeas corpus.

(2) Any action that involves a concurrent jurisdiction
subject matter and that is before the probate court nay be
transferred by the probate court, on its order, to the genera

di vision of the court of conmon pl eas.

(C The probate court has plenary power at law and in equity
to dispose fully of any matter that is properly before the court,
unl ess the power is expressly otherwise |linmted or denied by a

section of the Revi sed Code.
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(D) The jurisdiction acquired by a probate court over a
matter or proceeding is exclusive of that of any other probate

court, except when otherw se provided by | aw.

Sec. 2101.27. (A) A probate judge has jurisdiction and
authority to solemize marriages within the county and may charge
a fee for providing the service in accordance with division (B) of
this section. The fee charged is subject to disposition in

accordance with division (C of this section.

(B)(1) If a probate judge intends to charge a fee for
sol emi zing any nmarriage in accordance with division (A of this
section, prior to doing so, the probate judge, by rule, shal

establish a reasonable fee for providing the service.

(2) Division (B)(1) of this section does not do either of the

foll ow ng:

(a) Require a probate judge who, by rule, has established a
reasonabl e fee for solemmizing marriages to charge that fee for

every nmarriage that he the probate judge sol emni zes;

(b) Affect specific fees to which the probate judge is
entitled under section 2101.16 or any other section of the Revised
Code for issuing marriage licenses, recording returns of
sol emmi zed marriages, providing certified abstracts of marri ages,
or performng any other task related to a narriage other than its

sol emmi zat i on.

(O If, in accordance with division (B) of this section, a
reasonable fee is charged by a probate judge for sol emmi zing any
marri age, the probate judge shall not retain any portion of that
fee and instead shall pay the entire fee into the county treasury.
The county treasurer shall credit the fee to the general fund of

the county.

Sec. 2101.30. Whenever a jury is required in the probate
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court, the probate judge shall ferthwith notify the comni ssioners
of jurors, who shall cause to be drawn fromthe jury wheel, or to
be drawn by use of the autonation data processing equi pnent and

procedures described in section 2313.07 of the Revised Code, the

names of sixteen persons as juFyrer jurypersons. Additional names

may be drawn if required. The clerk of the court of comon pleas

or one of his the clerk's deputies shall nake a |ist of sueh those

nanes in the order drawn and certify i+ the list to the probate
court, and sueh the court shall issue a venire commandi ng the
persons whose nanmes were drawn to appear on the day and at the
hour set for trial. The probate court shall deliver the venire to
the sheriff, who shall serve it within five days thereafter of
delivery and make pronpt return of sueh the service.

Sec. 2101.34. If the judges of the court of conmon pleas are
absent fromthe county or are under a disability, the probate
judge of the county may enter judgnents by confession in cases

pending in the court of commobn pleas of his the judge's county.

Sec. 2101.37. \Wen the probate judge of any county is absent,
or is unable to attend court, or the volunme of work in his the
judge's office necessitates it, he the judge may call upon a judge
of the court of common pleas having jurisdiction in sad that

county to act in his the probate judge's places- or in conjunction

with hi-mthe probate judge, or he the probate judge nmay call upon

the chief justice of the suprene court, who shall designate a
judge of the court of commopn pleas or a probate judge to act in
the place of sueh the absent or incapacitated probate judges~ or in

conjunction with himthe absent or incapacitated probate judge. If

the probate judge of any county dies or resigns during his the
judge's termof office, a judge of the court of common pl eas of
satd that county shall act in the place of said the probate judge

until his a successor is appointed and qualified. Wen a judge of
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the court of conmon pleas or a probate judge so desighated resides

outside the county in which he the designated judge is called upon

to act, he the designated judge shall receive sueh the

conpensation as that is provided for judges of the court of comon
pl eas designated by the chief justice to hold court outside their
respective counties. The record of sueh the cases shall be nmade
and preserved in the proper records of the probate court by the
deputy clerk thereof of the probate court.

Sec. 2101.38. Letters testanentary, of admnistration, or of
guardi anship shall not be issued to a person after his the
person's election to the office of probate judge and before the

expiration of his the person's term If a probate judge is

i nterested~ as heir, |egatee, devisee, or other manner in an
estate whieh that would otherwi se be settled in the probate court
of the county where he the judge resides, suech the estate, and al
of the accounts of guardians in which the judge is interested,
shall be settled by the court of conmon pleas of the county. In
sueh those matters and cases in which the judge is interested, the

judge shall certify the original papers shal—be by himforthwith

certified to the court of common pleas. In other matters and

proceedings in a probate court in which the judge thereof of the
probate court is interested or in which ke the judge is required

to be a witness to a will, sueh the judge shall, upon the notion

of a party interested in the proceedi ngs- or upon his the judge's

own notion, certify the matters and proceedings to the court of
common pleas and ferthwith file with the clerk of the court of
common pleas all original papers connected therewith with those

matters and proceedi ngs.

When a nmatter or proceeding is so certified, a judge of the
court of comon pl eas,—at—chanbers—byajudgethereof—orinopen

court shall hear and determne i+ the matter or proceeding in

chanbers or in open court as though sueh the court had origina
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jurisdiction of the subject matter. Upon final decision of the

guestions involved in sueh the matter or proceedings, the final
settlement of the estate in which the judge is interested as

executor, adnministrator, or guardian, or when his the judge's

interest therein in the estate ceases, the clerk shall deliver the

original papers to the probate court fremwhich—they—eare in which
the original papers were filed and nake and file therein in that

court an authenticated transcript of the orders, judgnents, and
proceedi ngs of the court of common pleas. Fhereupen—the The
probate judge shall record sueh the orders, judgnents, and

proceedi ngs in the proper records.

Sec. 2101.41. No probate judge shall practice [aw, be
associ ated with another as partner in the practice of lawin a
court or tribunal of this state, prepare a conplaint or answer,
make out an account required for the settlenment of an estate
committed to the care or nanagenent of another, or appear as
attorney before a court or judicial tribunal. Woever violates

this section shall forfeit his the office of probate judge.

The deputy clerk of a probate court may engage in the

practice of law if his the deputy's practice is not related in any

way to probate |aw or practice. The deputy may engage in the
practice of law only with the continued consent and approval of

all of the judges of the probate court.

A referee magistrate appointed solely to conduct hearings
under Chapters 5122. and 5123. of the Revised Code nmay engage in
the practice of law, including probate | aw, except that he the
magi strate shall not practice | aw under these those chapters other
than as a referee magistrate and shall not know ngly accept any
busi ness arising out of or otherw se connected with a proceeding
in which he the nmagistrate served as a referee nagi strate under
these those chapters.
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The prosecuting attorney shall file his the prosecuting
attorney's information agai nst a judge or deputy clerk who
practices law in violation of this section in the court of common

pl eas, and proceed as upon indictnent.

This section does not prevent a probate judge or deputy clerk

fromfinishing business commenced by ki the judge or deputy clerk

prior to his the judge's or clerk's election or appointnent,
provided it is not connected with his the official duty duties of

the judge or clerk.

Sec. 2101.43. \Wenever ten per cent of the nunber of electors
voting for governor at the nobst recent election in any county
having | ess than sixty thousand popul ati on, as determi ned by the
nost recent federal census, petition a judge of the court of
common pl eas of sueh the county, not |less than ninety days before
any general election for county officers, for the subnission to
the electors of sueh the county the question of conbining the
probate court with the court of conmon pl eas, sueh the judge shall
pl ace upon the journal of said the court an order requiring the
sheriff to make proclamation that at the next general election
there will be submtted to the electors the question of conbining
the probate court with the court of comon pleas. The clerk of the
court of comon pl eas shal | —thereupon- nake and deliver a
certified copy of sueh the order to the sheriff, and the sheriff
shall include notice of the subnission of sueh the question in the

sheriff's proclamation of election for the next general election.

Each el ector joining in a petition for the subm ssion of saéd

the question of conbining the probate court with the court of

common pleas shall sign sueh the petition in the elector's own

handwriting, unless the elector cannot wite and the elector's
sighature is made by mark, and shall add-therete include in the
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petition the township, precinct, or ward of which the elector is a
resident. Sueh The petition may consist of as many parts as are
convenient. One of the signers to each separate paper shall swear
before seme an officer who is qualified to administer the oath
that the petition is bona fide to the best of the signer's

knowl edge and belief. Sweh The oath shall be a part of or attached
to such the paper. The judge upon receipt of sdueh the petition

shal |l deposit it with the clerk of the court of conmon pl eas.

No signature shall be taken fromor added to sueh the
petition after it has been filed with the judge. Wen deposited
sueh the petition shall be preserved and open to public
inspection, and_ if it is in conformty with this section, it

shall be validy+ unless an objection therete to the petition is

made in witing by an elector of the county within five days after
the filing thereof of the petition. Sueh The objections, or any

ot her questions arising in the course of the subnission of the
question of conbi ni ng sard—eeurts the probate court with the court

of common pl eas, shall be considered and determ ned by the judge,

and the judge's decision shall be final.

Sec. 2103.01. +n As used in sections 2103.01 to 2103. 09+~
nrelusive~ of the Revised Code, unless the context shows that
anot her sense was is intended, "property" includes lands—
tenenents—heredi-tanents real propertys- and noney, ehattels—

choses in action, and evidences of debt, and ot her personal

property.

Sec. 2105.051. Wien a person dies, property that he the
person gave during his the person's lifetine to an heir shall be

treated as an advancenment against the heir's share of the estate
only if declared in a contenporaneous witing by the decedent; or
acknow edged in witing by the heir to be an advancenent. For this

pur pose, property advanced is valued as of the tine the heir cane
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i nto possession or enjoynent of the property, or as of the tinme of
death of the decedent, whichever occurs first. |If the heir does
not survive the decedent, the property shall not be taken into
account in conmputing the intestate share to be received by the
heir's issue, unless the declaration or acknow edgrment provides

ot herw se.

Sec. 2105.06. \When a person dies intestate having title or
right to any personal property, or to any real estate property or
i nheritance, in this state, the personal property shall be
di stributed, and the real estate property or inheritance shal
descend and pass in parcenary, except as otherw se provi ded by

law, in the foll owing course:

(A) If there is no surviving spouse, to the children of the

intestate or their lineal descendants, per stirpes;

(B) If there is a spouse and one or nore children of the
decedent or their lineal descendants surviving, and all of the
decedent's children who survive or have |ineal descendants
surviving also are children of the surviving spouse, then the

whol e to the surviving spouse;

(C If there is a spouse and one child of the decedent or the
child s lineal descendants surviving and the surviving spouse is
not the natural or adoptive parent of the decedent's child, the
first twenty thousand dollars plus one-half of the balance of the
intestate estate to the spouse and the remainder to the child or

the child' s lineal descendants, per stirpes;

(D) If there is a spouse and nore than one child or their
l'i neal descendants surviving, the first sixty thousand dollars if
the spouse is the natural or adoptive parent of one, but not all,
of the children, or the first twenty thousand dollars if the
spouse is the natural or adoptive parent of none of the children

plus one-third of the balance of the intestate estate to the
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spouse and the remainder to the children equally, or to the lineal

descendants of any deceased child, per stirpes;

(E) If there are no children or their |ineal descendants,

then the whole to the surviving spouse;

(F) If there is no spouse and no children or their |inea
descendants, to the parents of the intestate equally, or to the

survivi ng parent;

(G If there is no spouse, no children or their linea
descendants, and no parent surviving, to the brothers and sisters,
whet her of the whole or of the half blood of the intestate, or

their lineal descendants, per stirpes;

(H If there are no brothers or sisters or their linea
descendants, one-half to the paternal grandparents of the
intestate equally, or to the survivor of them and one-half to the
mat er nal grandparents of the intestate equally, or to the survivor

of them

(1) If there is no paternal grandparent or no materna
grandparent, one-half to the lineal descendants of the deceased
grandparents, per stirpes; if there are no such |ineal
descendants, then to the surviving grandparents or their |inea
descendants, per stirpes; if there are no surviving grandparents
or their lineal descendants, then to the next of kin of the
intestate, provided there shall be no representati on anong suech

the next of Kkin;

(J) If there are no next of kin, to stepchildren or their

i neal descendants, per stirpes;

(K) If there are no stepchildren or their |ineal descendants,

escheat to the state.

Sec. 2105.10. (A) As used in this section

(1) "Abandoned" neans that a parent of a minor failed wthout
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justifiable cause to conmunicate with the mnor, care for himthe

nm nor, and provide for his the mnor's maintenance or support as

required by law or judicial decree for a period of at |east one

year imediately prior to the date of the death of the mnor.

(2) "Mnor" means a person who is | ess than eighteen years of

age.

(B) Subject to divisions (C, (D), and (E) of this section, a
parent who has abandoned his the parent's minor child who

subsequently dies intestate as a ninor shall not inherit the real
or personal property of the deceased child pursuant to section
2105.06 of the Revised Code. If a parent is prohibited by this

division frominheriting fromhis the parent's deceased child, the

real or personal property of the deceased child shall be
distributed, or shall descend and pass in parcenary, pursuant to
section 2105.06 of the Revised Code as if the parent had

predeceased the deceased child.

(O Subject to divisions (D) and (E) of this section, a
parent who is alleged to have abandoned a child who died as an
intestate mnor shall be considered as a next of kin or an heir at

| aw of the deceased child only for the foll owi ng purposes:

(1) To receive any notice required to be given to the heirs
at |law of a decedent in connection with an application for rel ease
of an estate from adm nistration under section 2113.03 of the
Revi sed Code;

(2) To be named as a next of kin in an application for the
appoi ntment of a person as the adnministrator of the estate of the
deceased child, if the parent is known to the person filing the
application pursuant to section 2113.07 of the Revised Code, and
to receive a citation issued by the probate court pursuant to that

secti on.

(D) (1) The prohibition against inheritance set forth in

Page 40

1172
1173
1174
1175

1176
1177

1178
1179
1180
1181
1182
1183
1184
1185
1186
1187

1188
1189
1190
1191

1192
1193
1194
1195

1196
1197
1198
1199
1200
1201

1202



Am. Sub. S. B. No. 124
As Passed by the House

division (B) of this section shall be enforceable only in
accordance with a probate court adjudication rendered pursuant to

this division.

(2) If the administrator of the estate of an intestate m nor
has actual know edge, or reasonable cause to believe, that the
m nor was abandoned by a parent, the admnistrator shall file a
petition pursuant to section 2123.02 of the Revised Code to obtain
an adj udi cation that the parent abandoned the child and that,
because of the prohibition against inheritance set forth in
division (B) of this section, the parent shall not be considered
to be an heir at law of, and shall not be entitled to inherit the
real and personal property of, the deceased child pursuant to
section 2105.06 of the Revised Code. That parent shall be naned as
a defendant in the petition and, whether or not that parent is a
resident of this state, shall be served with a sunmons and a copy
of the petition in accordance with the Rules of Cvil Procedure.
In the heirship determ nation proceeding, the adninistrator has
the burden of proving, by a preponderance of the evidence, that
the parent abandoned the child. If, after the hearing, the probate
court finds that the adm nistrator has sustained that burden of
proof, the probate court shall include in its adjudication
described in section 2123.05 of the Revised Code its findings that
the parent abandoned the child and, because of the prohibition
agai nst inheritance set forth in division (B) of this section, the
parent shall not be considered to be an heir at |aw of, and shal
not be entitled to inherit the real and personal property of, the
deceased child pursuant to section 2105.06 of the Revised Code. If
the probate court so finds, then, upon the entry of its
adj udication on its journal, the adm nistrator may nake a final
di stribution of the estate of the deceased child in accordance

with division (B) of this section.

(3) An heirship deternination proceeding resulting fromthe
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filing of a petition pursuant to this division shall be conducted
in accordance with Chapter 2123. of the Revised Code, except to
the extent that a provision of this section conflicts with a
provi sion of that chapter, in which case the provision of this

section shall control

(E) If the admnistrator of the estate of an intestate m nor
has not commenced an heirship determ nati on proceedi ng as
described in division (D) of this section within four nonths from

the date that he the adnmi nistrator receives his the

adm nistrator's letters of adm nistration, then sueh—a that

proceedi ng may not be commenced subsequently, no parent of the
deceased child shall be prohibited frominheriting the real or
personal property of the deceased child pursuant to division (B)
of this section, and the probate of the estate of the deceased
child in accordance with section 2105.06 and ot her rel evant

sections of the Revised Code shall be forever binding.

Sec. 2105.11. Wen a person dies intestate |eaving children
and none of the children of sueh the intestate have died | eaving
children or their lineal descendants, sueh the estate shal
descend to the children of sueh the intestate~ living at the tinme

of his the intestate's deaths in equal proportions.

Sec. 2105.13. If sonme of the children of an intestate are
living and others are dead, the estate shall descend to the
children who are living and to the lineal descendants of sueh the
children as who are dead, so that each child who is living wll

i nherit the share to which he the child who is living would have

been entitled if all the children of the intestate were living,
and the lineal descendants of the deceased child will inherit
equal parts of that portion of the estate to which sdueh the

deceased child would be entitled if he the deceased child were

l'iving.
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This section shall apply in all cases in which the
descendants of the intestate, not nore renote than |inea
descendants of grandparents, entitled to share in the estate, are
of unequal degree of consanguinity to the intestate, so that those
who are of the nearest degree of consanguinity will take the share
to which they woul d have been entitled, had all the descendants in
the sanme degree of consanguinity with them who died | eaving issue,

been living.

Sec. 2105. 14. Descendants of an intestate begotten before his
the intestate's death, but born thereafter after the intestate's

death, in all cases will inherit as if born inthe lifetine of the

intestate and surviving khi-mthe intestate; but in no other case

can a person inherit unless living at the tinme of the death of the

i nt est at e.

Sec. 2105.15. A person of sound nmind and nenory nay appear

bef ore the probate judge of his the person's county and in the

presence of sueh the judge and two disinterested persons of sueh
that person's acquaintance, file a witten declaration declaring

that, as his the person's free and voluntary act, he the person

did designate and appoi nt another, stating the name and pl ace of
resi dence of sueh the other person specifically, to stand toward
him the person in the relation of an heir at law in the event of
his the person's death. Sueh The decl arati on sust shall be

attested by the two disinterested persons and subscribed by the
declarant. If satisfied that sueh the declarant is of sound mind

and menory and free fromrestraint, the judge theredpen shal

enter that fact upon his the judge's journal and make a conplete
record of sueh the proceedi ngs. Fhenceforward Fromthen on the

person designated will stand in the sane relation, for al

pur poses, to sueh the declarant as he the person designated could

if achild born in |awful wedl ock. The rul es of inheritance wll

Page 43

1266
1267
1268
1269
1270
1271
1272
1273

1274
1275
1276
1277
1278
1279

1280
1281
1282
1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296



Am. Sub. S. B. No. 124
As Passed by the House

be the sane between hi+n the person designated and the relations by
bl ood of the declarant, as if so born. A certified copy of suech
the record will be prima-facie evidence of the fact stated therein

in the record, and concl usive evidence, unless inpeached for

actual fraud or undue influence. After a | apse of one year from
the date of sueh the designation, such the declarant may have sueh
the designation vacated or changed by filing in sad that probate
court an application to vacate or change sueh the designation of
heir; provided~ that there is conpliance with the procedure,
conditions, and prerequisites required in the nmaki ng of the

ori gi nal declaration

Sec. 2105.16. No person who is capable of inheriting shall be

deprived of the inheritance by reason of any of his the person's

ancestors having been aliens. Aliens may hol d, possess, and enjoy
| ands—teneppnts—and hereditanments real property within this

state, either by descent, devise, gift, or purchase, as fully as

any citizen of the United States or of this state may do.

Sec. 2105.19. (A Except as provided in division (C) of this
section, no person who is convicted of, pleads guilty to, or is
found not guilty by reason of insanity of a violation of or
conmplicity in the violation of section 2903.01, 2903.02, or
2903. 03 of the Revised Code or of an existing or fornmer |aw of any
other state, the United States, or a foreign nation, substantially
equivalent to a violation of or conplicity in the violation of any
of these sections, no person who is indicted for a violation of or
complicity in the violation of any of those sections or |aws and
subsequently is adjudicated inconpetent to stand trial on that
charge, and no juvenile who is found to be a delinquent child by
reason of commtting an act that, if commtted by an adult, would
be a violation of or conplicity in the violation of any of those

sections or laws, shall in any way benefit by the death. Al
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property of the decedent, and all nobney, insurance proceeds, or
ot her property or benefits payable or distributable in respect of
the decedent's death, shall pass or be paid or distributed as if
the person who caused the death of the decedent had predeceased

t he decedent.

(B) A person prohibited by division (A) of this section from
benefiting by the death of another is a constructive trustee for
the benefit of those entitled to any property or benefit that the
person has obtai ned, or over which he the person has exerted
control, because of the decedent's death. A person who purchases
any such property or benefit fromthe constructive trustee, for
value, in good faith, and wi thout notice of the constructive
trustee's disability under division (A) of this section, acquires
good title, but the constructive trustee is accountable to the
beneficiaries for the proceeds or value of the property or

benefit.

(C A person who is prohibited frombenefiting froma death
pursuant to division (A) of this section either because he the
person was adjudi cated inconpetent to stand trial or was found not

guilty by reason of insanity, or his the person's guardian

appoi nted pursuant to Chapter 2111. of the Revised Code or other

| egal representative, may file a conplaint to declare his the
person's right to benefit fromthe death in the probate court in
whi ch the decedent's estate is being adninistered or whieh that
rel eased the estate fromadm nistration. The conplaint shall be
filed no later than sixty days after the person is adjudicated

i nconpetent to stand trial or found not guilty by reason of
insanity. The court shall notify each person who is a devisee or

| egatee under the decedent's will, or if there is no wll, each
person who is an heir of the decedent pursuant to section 2105. 06

of the Revised Code that sueh a conplaint of that nature has been

filed within ten days after the filing of sueh—a the conplaint.
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The person who files the mptien conplaint, and each person who is
required to be notified of the filing of the metien conplaint
under this division,_ is entitled to a jury trial in the action. To
assert the right, the person desiring a jury trial shall demand a

jury in the manner prescribed in the GCvil Rules.

A person who files a conplaint pursuant to this division

shall be restored to his the person's right to benefit fromthe

death unless the court determnines, by a preponderance of the

evi dence, that the person would have been convicted of a violation
of, or conplicity in the violation of, section 2903.01, 2903.02,

or 2903.03 of the Revised Code, or of a |law of another state, the
United States, or a foreign nation that is substantially simlar
to any of those sections, if he the person had been brought to
trial in the case in which he the person was adjudi cated

i nconpetent or if he the person were not insane at the tine of the

conm ssion of the offense.

Sec. 2106.01. (A) After the initial appointnment of an
adm ni strator or executor of the estate, the probate court shal
issue a citation to the surviving spouse, if any is living at the
time of the issuance of the citation, to elect whether to exercise

the surviving spouse's rights under Chapter 2106. of the Revised

Code, including, after the probate of a will, the right to elect
to take under the will or under section 2105.06 of the Revised
Code.

A surviving spouse may wai ve the service of the citation
requi red under this division by filing in the probate court a
witten waiver of the citation. The waiver shall include an
acknow edgnment of receipt of the description of the general rights
of the surviving spouse required by division (B) of section
2106. 02 of the Revised Code.

(B) If the surviving spouse elects to take under section
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2105.06 of the Revised Code and if the value of the property that

the surviving spouse is entitled to receive is equal to or greater
than the val ue of the decedent's interest in the mansion house as

determ ned under section 2106.10 of the Revised Code, the

survi ving spouse also is entitled to make an el ecti on pursuant to
division (A) of section 2106.10 of the Revi sed Code.

(C If the surviving spouse elects to take under section
2105. 06 of the Revised Code, the surviving spouse shall take not
to exceed one-half of the net estate, unless two or nore of the
decedent's children or their lineal descendants survive, in which
case the surviving spouse shall take not to exceed one-third of

the net estate.

For purposes of this division, the net estate shall be
determ ned before paynent of federal estate tax, estate taxes
under Chapter 5731. of the Revised Code, or any other tax that is
subj ect to apportionnent under section 2113.86 or 2113.861 of the
Revi sed Code.

(D) Unless the will expressly provides that in case of an
el ection under division (A of this section there shall be no
accel eration of remainder or other interests bequeathed or devised
by the will, the balance of the net estate shall be disposed of as
t hough t he surviving spouse had predeceased the testator. If there
is a disposition by a will to an inter vivos trust that was
created by the testator, if under the terms of the trust the
surviving spouse is entitled to any interest in the trust or is
granted any power or nomination with respect to the trust, and if
the surviving spouse nmakes an el ection to take under section
2105. 06 of the Revi sed Code, then, unless the trust instrunent
provi des ot herw se, the surviving spouse is deened considered for
pur poses of the trust to have predeceased the testator, and there
shall be an acceleration of remainder or other interests in al

property bequeat hed or devised to the trust by the will, in al
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property held by the trustee at the tine of the death of the
decedent, and in all property that cones into the hands possession

or under the control of the trustee by reason of the death of the

decedent.

(E) The election of a surviving spouse to take under a will
or under section 2105.06 of the Revised Code may be made at any
time after the death of the decedent, but the surviving spouse
shall not nake the election later than five nonths fromthe date
of the initial appointnment of an adm nistrator or executor of the
estate. On a notion filed before the expiration of the five-nonth
period, and for good cause shown, the court may allow further tine
for the making of the election. If no action is taken by the
survi ving spouse before the expiration of the five-nonth period,
it is conclusively presunmed that the surviving spouse elects to
take under the will. The election shall be entered on the journa

of the court.

When proceedi ngs for advice or to contest the validity of a
will are begun within the tinme allowed by this division for making
the election, the election may be nmade within three nonths after
the final disposition of the proceedings, if the will is not set

asi de.

(F) When a surviving spouse succeeds to the entire estate of
the testator, having been naned the sole devisee and | egatee, it
shall be presunmed that the spouse elects to take under the will of
the testator, unless the surviving spouse manifests a contrary

i ntention.

Sec. 2106.08. If, because of a legal disability, a surviving
spouse is unable to make an el ection as provided by section
2106. 01 of the Revi sed Code, as soon as the facts cone to the
know edge of the probate court, the probate court shall appoint

some suitable person to ascertain the value of the provision nmade
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for the surviving spouse by the testator, the value of the rights
of the surviving spouse in the estate of the testator under
Chapter 2105. of the Revised Code, and the adequate support needs
of the surviving spouse after taking into consideration the other
avai l abl e resources and the age, probable Iife expectancy,

physi cal and nmental condition, and present and reasonably

antici pated future needs of the surviving spouse. The appoi nt nent
by the court shall be nade at any tine within the tinmes described
in division (E) of section 2106.01 of the Revised Code for making

an el ection under that section.

When the person so appointed returns the report of his the
person's investigation, the court may elect for the surviving
spouse to take under section 2105.06 of the Revised Code only if
it finds, after taking into consideration the other avail able
resources and the age, probable |ife expectancy, physical and
mental condition, and present and reasonably anticipated future
needs of the surviving spouse, that the election to take under
section 2105.06 of the Revised Code is necessary to provide

adequat e support for the surviving spouse during his the surviving

spouse's |ife expectancy.

After making its determ nation under this section, the court
shall record upon its journal the election nade for the surviving
spouse. The el ection, when so entered, shall have the sane effect

as an el ection nmade by one not under |egal disability.

Sec. 2106.11. Subject to the right of the surviving spouse to
el ect to receive the decedent's interest in the mansion house
pursuant to section 2106.10 of the Revised Code, the specific
nmonetary share payable to a surviving spouse under division (B),
(C©, or (D of section 2105.06 of the Revised Code shall be paid
out of the tangi ble and intangi bl e personal property in the

intestate estate to the extent that the personal property is
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avail able for distribution. The personal property distributed to
the surviving spouse, other than cash, shall be valued at the

apprai sed val ue.

Bef ore tangi bl e and i ntangi bl e personal property is
transferred to the surviving spouse in paynent or part paynent of
the specific nonetary share, the admi nistrator or executor shal
file an application that includes an inventory of the personal
property intended to be distributed in kind to the surviving
spouse, together with a statenment of the appraised value of each
item of personal property included. The court shall exam ne the
application and make a finding of the anmpbunt of personal property
to be distributed to the surviving spouse, and shall order that
t he personal property be distributed to the surviving spouse. The
court concurrently shall make a finding of the anbunt of noney
that renmnins due and payable to the surviving spouse in
satisfaction of the specific nonetary share to which the surviving
spouse is entitled under division (B), (C, or (D) of section
2105. 06 of the Revised Code. Any anmpunt that remnai ns due and
payabl e shall be a charge on the title to any real property in the
estate but the charge does not bear interest. This charge may be
conveyed or released in the same nmanner as any other interest in
real estate property and nay be enforced by forecl osure or any

ot her appropriate renedy.

Sec. 2107.01. +n As used in Chapters 2101. to 2131. of the
Revi sed Code——wiH-:

A "WII" includes codicils to wills adnitted to probate,
| ost, spoliated, or destroyed wills, and instrunments adnitted to
probat e under section 2107.081 of the Revised Code, but "wll"
does not include inter vivos trusts or other instrunments that have

not been adnitted to probate.
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(B) "Testator" neans any person who nakes a will.

Sec. 2107.02. A person eftheageof who is eighteen years+
of age or ever older, of sound nmind and nmenory, and not under

restraint may make a will.

Sec. 2107.03. Except oral wills, every last wll and
testarwent shall be in witing, but may be handwitten or
typewitten. The will shall be signed at the end by the testator
making—t or by sone other person in the testator's conscious
presence and at the testator's express directi on—and. The will
shall be attested and subscribed in the conscious presence of the
testator, by two or nore conpetent w tnesses, who saw the testator
subscribe, or heard the testator acknow edge the testator's

si gnat ure.

For purposes of this section, "conscious presence" means
within the range of any of the testator's senses, excluding the
sense of sight or sound that is sensed by tel ephonic, electronic,

or other distant comruni cati on.

Sec. 2107.04. No agreenent to nmake a will or to nake a devise
or bequest by will shall be enforceable unless it is in witing.
Such The agreenent wmust shall be signed by the nmaker or by sone
ot her person at sueh the maker's express direction. |If signed by a
person ot her than sueh the maker, the instrunent sust shall be
subscri bed by two or nore conpetent w tnesses who heard such the

nmaker acknow edge that it was signed at his the maker's direction.

Sec. 2107.05. An existing docunent, book, record, or
menor andum may be incorporated in a will by reference, if referred
to as being in existence at the time the will is executed. Sueh

That docunent, book, record, or nenorandum shall be deposited in
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the probate court when the will is probated or within thirty days
thereafter after the will is probated, unless the court grants an

extension of time for good cause shown., A copy may be substituted
for the original docunent, book, record, or nenorandumif sueh the
copy is certified to be correct by a person authorized to take
acknow edgnent s en—deeds

Sec. 2107.07. Awll nmay be deposited by the maker testator,
or by sone person for the maker testator, in the office of the
judge of the probate court in the county in which the testator
lives. Sueh That will shall be safely kept until delivered or
di sposed of as provided by section 2107.08 of the Revised Code.
The judge, on being paid the fee of enre—dellar five dollars, shall

receive, keep, and give a certificate of deposit for sueh the

w .

Every will whieh that is te—be so deposited shall be encl osed
in a seal ed wapper—whieh envel ope that shall be indorsed with
the name of the testator. The judge shall indorse thereen on the

envel ope the date of delivery and the person by whom sueh the will
was delivered. The wapper envel ope may be indorsed with the name
of a person to whomit is to be delivered after the death of the
testator. Sueh The will shall not be opened or read unti

delivered to a person entitled to receive it, until the weker

petitions testator files a conplaint in the probate court for a

decl aratory judgnent of the validity of the will pursuant to
section 2107.081 of the Revised Code, or until otherw se disposed

of as provided in section 2107.08 of the Revised Code.

Sec. 2107.08. During the lifetine of a testator, the
testator's will, deposited according to section 2107.07 of the

Revi sed Code, shall be delivered only to himthe testator, to sone

person authorized by himthe testator by a witten order, or to a

probate court for a deternmination of its validity when the
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testator so requests. After the testator's death, the will shal

be delivered to the person naned in the indorsenment on the wapper
envel ope of the will, if there is a person nanmed who denmands it.

If the testator has petitioned filed a conplaint in the probate

court for a judgnent declaring the validity of the will pursuant

to section 2107.081 of the Revised Code and the court has rendered
the judgnent, the probate judge with possession shall deliver the
will to the proper probate court as determ ned under section
2107.11 of the Revised Code, upon the death of the testator, for

probat e.

If no person naned in the indorsenment demands the will and it
is not one that has been declared valid pursuant to section
2107.084 of the Revised Code, it shall be publicly opened in the
probate court within twe—rprths one nonth after notice of the
testator's death and retained in the office of the probate judge
until offered for probate. If the jurisdiction belongs to any
ot her probate court, the will shall be delivered to the person
entitled to its custody, to be presented for probate in the other
court. If the probate judge who opens the will has jurisdiction of

it, he the probate judge i mediately shall give notice of its

exi stence to the executor naned in the will or, if any, to the
persons hol ding a power to nom nate an executor as described in
section 2107.65 of the Revised Code, or, if it is the case, to the
executor named in the will and to the persons holding a power to
nom nate a coexecutor as described in that section. If no executor
is named and no persons hold a power to nomi nate an executor as
described in that section, the probate judge shall give notice to

ot her persons imedi ately interested.

Sec. 2107.081. (A) A person who executes a will allegedly in
conformty with the laws of this state muy petition file a
conplaint in the probate court of the county in which he the

person is domcileds- if he the person is domiciled in this states
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or in the probate court of the county in which any of his the
person's real property is located~- if he the person is not
domiciled in this state- for a judgnent declaring the validity of

the will.

The petition conplaint may be filed in the form determ ned by

the probate court of the county in which it is filed.

The petition conplaint shall nanme as parties defendant al
persons naned in the will as beneficiaries, and all of the persons
who would be entitled to inherit fromthe testator under Chapter

2105. of the Revised Code had the testator died intestate on the
date the petition conplaint was filed
For the purposes of this section, "donmicile" shall be

determ ned at the time of filing the petitien conplaint with the

probate court.

(B) The failure of a testator to file a petitioen conpl aint
for a judgnment declaring the validity of a will he the testator

has executed shall not be construed as evidence or an adm ssion
that the will was not properly executed pursuant to section
2107.03 of the Revised Code or any prior law of this state in
effect at the tinme of execution or as evidence or an adm ssion
that the testator did not have the requisite testanentary capacity
afrd—freedomt+omundue—+naftuence—under—sectton—2107-02-of —the
Revised—Cede or was under any restraint.

Sec. 2107.082. Service of process in an action authorized by
section 2107.081 of the Revised Code shall be nade on every party
def endant nanmed in that—aeti+oen the conplaint filed under that

section by the foll ow ng nethods:

(A By certified mail, or any other valid personal service
permtted by the Rules of Gvil Procedure, if the party is an

i nhabitant of this state or is found within this state;
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(B) By certified mail, with a copy of the summons and

petition conplaint, to the party at his the party's |last known
address or any other valid personal service permitted by the Rul es
of Cvil Procedure, if the party is not an inhabitant of this

state or is not found within this state;

(© By publication, according to Cvil Rule 4.4, in a
newspaper of general circulation published in the county where the
petition conplaint was filed, for three consecutive weeks, if the
address of the party is unknown, if all methods of personal
service permtted under division (B) of this section were
attenpted wi thout success, or if the interest of the party under
the will or in the estate of the testator should the will be

declared invalid is unascertainable at that tine.

Sec. 2107.083. When a petition conplaint is filed pursuant to
section 2107.081 of the Revised Code, the probate court shal
conduct a hearing on the validity of the will. The hearing shal
be adversary in nature and shall be conducted pursuant to section
2721.10 of the Revised Code, except as otherw se provided in
sections 2107.081 to 2107.085 of the Revised Code.

Sec. 2107.084. (A) The probate court shall declare the wll
valid if, after conducting a proper hearing pursuant to section
2107.083 of the Revised Code, it finds that the will was properly
executed pursuant to section 2107.03 of the Revised Code or under
any prior law of this state that was in effect at the tinme of
execution and that the testator had the requisite testanentary
capacity and freedomfromundueintluence pursuantto section
210702 of the RevisedGCode was not under any restraint.

Any sueh judgnent under this section declaring a will valid

is binding in this state as to the validity of the will on al

facts found, unless provided otherwise in this section, section
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2107.33 of the Revised Code, or division (B) of section 2107.71 of

the Revised Code, and, if the will remains valid, shall give the
will full legal effect as the instrunment of disposition of the
testator's estate, unless the will has been nodified or revoked

according to | aw.

(B) Any declaration of validity issued as a judgnent pursuant
to this section shall be sealed in an envel ope along with the wll
to which it pertains, and filed by the probate judge or his
desigrated—offieer the probate judge's designee in the offices of

that probate court. The filed will shall be available during the

testator's lifetinme only to the testator. |If the testator renoves
afiled will fromthe possession of the probate judge, the
declaration of validity rendered under division (A) of this

section no | onger has any effect.

(O Atestator may revoke or nodify a will declared valid and

filed with a probate court pursuant to this section by petitioening

filing a conplaint in the probate court in possession of the wll
and asking that the will be revoked or nodified. The petitioen
conpl ai nt shall include a docunent executed pursuant to sections
2107.02 and 2107.03 of the Revised Code, and shall name as parties
def endant those persons who were parties defendant in any previous
action declaring the will valid, those persons who are naned in
any nodification as beneficiaries, and those persons who woul d be
entitl ed because of the revocation or nodification, to inherit
fromthe testator under Chapter 2105. of the Revised Code had the
testator died intestate on the date the petitioen conplaint was
filed. Service of the petit+en conplaint and process shall be nade
on these parties by the nethods authorized in section 2107.082 of
t he Revi sed Code.

Unl ess waived by all parties, the court shall conduct a
hearing on the validity of the revocation or nodification

requested under this division in the same nanner as it would on
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any initial petition conplaint for a judgnment declaring a will to
be valid under this section. If the court finds that the

revocation or nodification is valid—as—defined under the

procedure described in division (A) of this section, the

revocation or nodification shall take full effect and be bindings
and shall revoke the will or nodify it to the extent of the valid
nodi fi cation. The revocation or nodification, the judgnment
declaring it valid, and the will itself shall be sealed in an
envel ope and filed with the probate court~ and shall be avail able

during the testator's lifetinme only to the testator

(D) A testator—ray—also—rpdify—a Wil byanytater—wtH—or

that has been declared valid under division (A of this section

and is in the possession of the probate judge may be nodified by
codi ci | executed—according—tothetlaws—ofthisstateor—any—other
state—and if the codicil is declared valid by the same procedure
as the will. Atestator may revoke a will by any nethod pernitted
under section 2107.33 of the Revised Code.

(E) A declaration of validity of a will, e~ of a codicil to a

wll previously declared valid, or of a revocation or nodification

of a will previously determned to be valids- that is given under
division (A or (C of this section, whichever is applicable, is

not subject to collateral attack, except by a person and in the

manner specified in division (B) of section 2107.71 of the Revised
Code, but is appeal abl e subject to the terns of Chapter 2721. of
the Revi sed Code.

Sec. 2107.085. The finding of facts by a probate court in a
proceedi ng brought under sections 2107.081 to 2107.085 of the
Revi sed Code is not adm ssible as evidence in any proceedi ng ot her

than one brought to determine the validity of a will.

The determ nation or judgnment rendered in a proceedi hg under
these those sections is not binding upon the parties to sueh—a
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that proceeding in any action not brought to deternine the

validity of a will.

The failure of a testator to file a petition conplaint for a
judgnent declaring the validity of a will he the testator has

executed is not adm ssible as evidence in any proceeding to
determine the validity of that will or any other will executed by

the testator.

Sec. 2107.09. (A If real er—personal—estate property is

devi sed or personal property is bequeathed by a tast will, the

executors or any interested person- may cause sueh the will to be
brought before the probate court of the county in which the
decedent was domicil ed. By eitation—attachrent—or—warrant—or—if
. . T I . he i
instance judicial order, sueh the court may conpel the person

havi ng the custody or control of sueh the will to produce it

before the court for the purpose of being proved.

If the person having the custody or control of the wll
intentionally conceals or withholds it or neglects or refuses to
produce it for probate wi thout reasonable cause, he the person my
be commtted to the county jail and kept in elese custody until he
produces the will is produced. Fhis The person also shall be
liable to any party aggrieved for the danages sustai ned by suech

that neglect or refusal.

Any ecitation—attachrent—or—warrant judicial order issued

pursuant to this section may be issued into any county in the

state and shall be served and returned by the officer to whomit

is delivered.

The officer to whom sueh the process is delivered shall be
liable for neglect inits service or return in Hke the sane
manner as sheriffs are liable for neglect in not serving or

returning a capias issued upon an indictnent.
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(B) In the case of a will that has been declared valid
pursuant to section 2107.084 of the Revised Code, the probate
j udge who made the declaration or who has possession of the wll
shall cause the will and the judgnent declaring validity to be
brought before the proper probate court as determ ned by section
2107.11 of the Revised Code at a tine after the death of the
testator. If the death of the testator is brought to the attention
of the probate judge by an interested party, the judge shall cause
the will to be brought before the proper probate court at that

tine.

Sec. 2107.10. (A) No property or right, testate or intestate,
shall pass to a beneficiary named in a will who knows of the
exi stence of the will for three—years one year after the death of

the testator and has the power to control it+ and, wthout

reasonabl e cause, intentionally conceals or withholds it or
negl ects or refuses within thethreeyears that one year to cause
it to be offered for or adnmitted to probate. The estate property
devi sed or bequeat hed to sueh—devisee that beneficiary shall

descend to the heirs of the testator, not including any heir who

has conceal ed or withheld the wll.

(B) No property or right, testate or intestate, passes to a
beneficiary named in a will when the will was declared valid and
filed with a probate judge pursuant to section 2107.084 of the
Revi sed Code, the declaration and filing took place in a county
different fromthe county in which the will of the testator would
be probated under section 2107.11 of the Revised Code, and the
named beneficiary knew of the declaration and filing and of the
death of the testator and did not notify the probate judge with
whomthe will was filed. This division does not preclude a naned
beneficiary fromacquiring property or rights fromthe estate of
the testator for failing to notify a probate judge if it+—shis
reasoenable—belef the naned beneficiary reasonably believes that
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the judge has previously been notified of the testator's death.

Sec. 2107.11. (A Awll shall be adnitted to probate:

A-(1) Inthe county in this state in which the testator was
domciled H5 at the tine of his the testator's deat h—he—was
oricilod i hi :

BH(2) In any county of this state where any real property or
personal property of sueh the testator is located if, at the tine

of his the testator's death, he the testator was not domiciled in

this state, and provided that sueh the will has not previously
been adnmitted to probate in this state or in the state of sueh the

testator's domcil e;

{S-(3) In the county of this state in which a probate court
rendered a judgnment declaring that the will was valid and where in

which the will was filed with the probate court.

(B) For the purpose of division (A)(2) of this section,
i ntangi bl e personal property is located in the place where the
i nstrunent evidencing a debt, obligation, stock, or chose in

action is located or if there is no sueh instrunent of that nature

where the debtor resides.

Sec. 2107.15. If a devise or bequest is made to a person who
is one of only two witnesses to a will, the devise or bequest is
void. The witness shall then be conpetent to testify to the
execution of the will, as if the devise or bequest had not been
made. If the witness would have been entitled to a share of the
testator's estate in case the will was not established, he the
wi tness takes so nuch of that share that does not exceed the

bequest or devise to himthe witness. The devi sees and | egat ees

shall contribute for that purpose as for an absent or afterborn
child under section 2107.34 of the Revised Code.
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Sec. 2107.17. When a witness to a will, or other witness
conmpetent to testify at a probate or declaratory judgnent
proceedi ng, resides out of its jurisdiction, or resides within it

but is infirmand unable to attend court, the probate court may

i ssue a conmission with the will annexed directed to any suitable
person. In lieu of the original will, the probate court, inits
di scretion, nmay annex to the conmi ssion a photocopy of the will or

a copy of the will nade by phetestatie—or any simlar process. The
person to whomthe conmission is directed shall take the

deposition or authorize the taking of the deposition of the
wi tness as provided by the Rules of G vil Procedure. The
testinony, certified and returned, shall be admi ssible and have

the sane effect in the proceedings as if taken in open court.

Sec. 2107.18. The probate court shall admit a will to probate
if it appears fromthe face of the will, or if the probate court

requires, in its discretion, the testinony of the witnesses to a

will and it appears fromthat testinony, that the execution of the
will conplies with the lawin force at the time of the execution
of the will in the jurisdiction in which it was executed, e~ wth

the law in force in this state at the tinme of the death of the
testator, or with the lawin force in the jurisdiction in which
the testator was domciled at the time of khis the testator's
deat h.

The probate court shall admit a will to probate when there
has been a prior judgnent by a probate court declaring that the
will is valid, rendered pursuant to section 2107.084 of the
Revi sed Code, if the will has not been renmoved fromthe possession
of the probate judge and has not been nodified or revoked under
division (C or (D) of section 2107.084 of the Revised Code.

Sec. 2107.20. Wen adnmitted to probate every will shall be
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filed in the office of the probate judge and recorded, together
with any testinony or prior judgnent of a probate court declaring
the will valid, by himthe judge or the clerk of the probate court

in a book to be kept for that purpose.

A copy of sueh the recorded will, with a copy of the order of
probat e annexed theretoe to the copy of the recorded will,

certified by the judge under seal of his the judge's court, shal

be as effectual in all cases as the original would be, if

est abl i shed by proof.

Sec. 2107.21. If real estate property devised by will is
situated in any county other than that in which the will is
proved, declared valid, or admtted to probate, an authenticated
copy of the will and the order of probate or the judgnent
declaring validity shall be admtted to the record in the office
of the probate judge of each county in which sueh the real estate
property is situated upon the order of sueh that judge. The
aut henti cated copy shall have the sanme validity therein in the

county in which the real property is situated as if probate had

been had in sueh that county.

Sec. 2107.22. (A)(1)(a) When a will has been adnmitted to
probate by a probate court and another will of later date is
presented to the sane court for probate, notice of the will of
| ater date shall be given to those persons required to be notified
under section 2107.19 of the Revised Code, and to the fiduciaries
and beneficiaries under the will of earlier date. The probate
court may adnmit the will of later date to probate the same as if
no earlier will had been so admitted if it appears fromthe face
of the will of later date, or if an interested person nakes a
demand as described in division (A)(1)(b) of this section and it
appears fromthe testinony of the witnesses to the will given in

accordance with that division, that the execution of the wll
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complies with the lawin force at the tinme of the execution of the
Will in the jurisdiction in which it was executed, e~ with the | aw
in force in this state at the time of the death of the testator

or with the lawin force in the jurisdiction in which the testator

was domiciled at the tine of his the testator's death.

(b) Upon the demand of a person interested in having a will
of later date adnmtted to probate, the probate court shall cause
at least two of the witnesses to the will of later date, and any
other witnesses that the interested person desires to have appear,
to cone before the probate court and provide testinmony. If the
i nterested person so requests, the probate court shall issue a
subpoena to conpel the presence of any such w tness before the

probate court to provide testinony.

Wt nesses before the probate court pursuant to this division
shal | be exam ned, and may be cross-exanined, in open court, and
their testinony shall be reduced to witing and then filed in the

records of the probate court pertaining to the testator's estate.

(2) When an authenticated copy of a will has been admtted to
record by a probate court, and an authenticated copy of a will of
| ater date that was executed and proved as required by law, is
presented to the same court for record, it shall be admtted to
record in the same nanner as if no authenticated copy of the will

of earlier date had been so admtted.

(3) If a probate court adnits a will of later date to
probate, or an authenticated copy of a will of later date to
record, its order shall operate as a revocation of the order
admitting the will of earlier date to probate, or shall operate as
a revocation of the order admtting the authenticated copy of the
will of earlier date to record. The probate court shall enter on
the record of the earlier will a marginal note "later wll

admtted to probate ..." (giving the date adnitted).

Page 63

1883
1884
1885
1886
1887

1888
1889
1890
1891
1892
1893
1894
1895

1896
1897
1898
1899

1900
1901
1902
1903
1904
1905

1906
1907
1908
1909
1910
1911
1912
1913



Am. Sub. S. B. No. 124
As Passed by the House

(B) When a will that has been declared valid pursuant to
section 2107.084 of the Revised Code has been adnmitted to probate
by a probate court, and an authenticated copy of another will of
| ater date that was executed and proved as required by lawis
presented to the sanme court for record, the will of later date
shall be admtted the sane as if no other will had been admtted

and the proceedings shall continue as provided in this section.

Sec. 2107.29. Wen the record of a will is destroyed, a copy
of sueh the will or a copy of sueh the will and its probate may be
recorded by the probate court if it appears to the court's
satisfaction that sueh the record has been destroyed and if it
appears, by reason of a certificate signed and seal ed by the
probate judge, er—by the clerk of the court of commpnpleas— that
sueh the copy is a true copy of the original will or a true copy

of the original will and its probate.

Sec. 2107.32. Every probate judge who adnmits a will or copy
of awill to record under sections 2107.29 to 2107. 31— nelusiver
of the Revised Codey shall imediately thereafter—shall after

admtting the will or copy to record give notice for three

consecutive weeks in two weekly newspapers of his the probate

judge's county if two are published therein in the county, or if

not, in one newspaper of general circulation in the county,
stating the name of the person the record of whose will has been
destroyed and the day when sueh the record was supplied under

those sections. Al persons interested in the record, at any tine

within five years fromthe making of sueh the record, nmay cone
into the probate court and contest the question whether the record

thus that was supplied is the sanme as the destroyed record
destroyed.

Sec. 2107.34. If, after making a tast will and-testament, a
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testator has a child born alive, e+ adopts a child, or designates
an heir in the manner provided by section 2105.15 of the Revised
Code, or if a child or designated heir who is absent and reported
to be dead proves to be alive, and no provision has been made in
sueh the will or by settlement for sueh the pretermitted child or
heir, or for the that child's or heir's issue thereef, the wil

shal | not be revoked—but—unless. Unless it appears by such the

will that it was the intention of the testator to disinherit sueh

the pretermitted child or heir, the devises and | egacies granted
by sueh the will, except those to a surviving spouse, shall be
abated proportionately, or in sueh any other manner as that is
necessary to give effect to the intention of the testator as shown
by the will, so that sdueh the pretermtted child or heir wll
receive a share equal to that which sueh the person woul d have
been entitled to receive out of the estate if sueh the testator
had died intestate with no surviving spouse, owning only that
portion of the testator's estate not devised or bequeathed to or
for the use and benefit of a surviving spouse. |If sueh the

pretermitted child or heir dies prior to the death of the

testator, the issue of suech the deceased child or heir shal

receive the share the parent would have received if |iving.

If sueh the preternmitted child or heir supposed to be dead at
the time of executing the will has |ineal descendants, provision
for whomis nmade by the testator, the other |egatees and devi sees
need not contribute, but sueh the preternitted child or heir shal
take the provision made for the pretermitted child' s or heir's
i neal descendants or sueh that part of it as, in the opinion of
the probate judge, may be equitable. In settling the claimof a
pretermtted child or heir, any portion of the testator's estate
received by a party interested, by way of advancenent, is a
portion of the estate and shall be charged to the party who has

received it.
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Though neasured by Chapter 2105. of the Revised Code, the
share taken by a preternmitted child or heir shall be considered as
a testate succession. This section does not prejudice the right of
any fiduciary to act under any power given by the will, nor shal
the title of innocent purchasers for value of any of the property
of the testator's estate be affected by any right given by this

section to a preternmitted child or heir.

Sec. 2107.35. An encunbrance upon real or personal estate
property for the purpose of securing the paynent of noney or the
perfornmance of a covenant shall not revoke a w-H- previously
executed and will relating to such—estate that property.

Sec. 2107.36. An act of a testator whieh that alters but does
not whol ly divest sueh the testator's interest in property
previously devised or bequeathed by himthe testator does not
revoke the devise or bequest of sueh the property—but—suech. The

devi se or bequest shall pass to the devisee or |egatee the actua
i nterest of the testator—which that woul d ot herw se descend to

his the testator's heirs or pass to his the testator's next of

ki n-,_ unl ess—a the instrunent by which sueh the alteration is
made—~ declares the testator's intention is—declared that it shal

operate as a revocation of sueh the previous devise or bequest.

If the instrunent by which sueh the alteration is made is
whol Iy inconsistent with the previous devise or bequest, sueh the
i nstrunent w-H- shall operate as a revocation thereef of the

devi se or bequest, unless sueh the instrunent depends on a

condition or contingency, and saeh the condition is not perforned

or sdueh the contingency does not happen.

Sec. 2107.38. If a testator executes a second wll, the
destruction, cancellation, or revocation of the second will shal

not revive the first will unless the terns of sueh the revocation
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show that it was sueh the testator's intention to revive and give

effect to his the testator's first will or unless, after sueh the

destruction, cancellation, or revocation of the second will, sueh

the testator republishes his the testator's first wll.

Sec. 2107.46. Any fiduciary may meintain file an action in
the probate court against creditors, |egatees, distributees, or
other parties, and ask the direction or judgnent of the court in
any matter respecting the trust, estate, or property to be

adm ni stered, and the rights of the parties in interest.

If any fiduciary fails for thirty days to bring-—suech file an
action under this section after a witten request froma party in

interest, the party nmaking the request may institute file the suit

action.

Sec. 2107.47. (A) The title, estate, or interest of a bona
fide purchaser, |essee, or encunbrancer, for value, in land real
property situated in this state, that is derived froman heir of a
decedent and acquired without knowl edge of a will of the decedent
that effectively disposes of it to another person, shall not be
defeated by the production of a will of the decedent, unless, in
the case of a resident decedent, the will is offered for probate
within three nonths after the death of the decedent, or unless, in
the case of a nonresident decedent, the will is offered for record

in this state within three nonths after the death of the decedent.

(B) The title, estate, or interest of a bona fide purchaser,

| essee, or encunbrancer, for value, in land real property situated

inthis state, that is derived froma beneficiary under a will of
a decedent and acquired w thout know edge of a later will of the
decedent that effectively disposes of it to another person, shal
not be defeated by the production of a later will of the decedent,

unl ess, in the case of a resident decedent, the later will is
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of fered for probate within three nonths after the death of the
decedent, or unless, in the case of a nonresident decedent, the
later will is offered for record in this state within three nonths

after the death of the decedent.

Sec. 2107.49. \Wen lapnds—tenepents,—or hereditanents

interests in real property are given by deed or will to a person

for his the person's life, and after his the person's death to his

the person's heirs in fee, the conveyance shall vest an estate for

life only in sueh the first taker and a remainder in fee sinple in

his the heirs of the first taker. If the remainder is given to the

heirs of the body of the life tenant, the conveyance shall vest an
estate for life only in sueh the first taker and a remnminder in

fee sinple in the heirs of his the body of the |life tenant. The

rule in Shelley's case is abolished by this section and shall not

be given effect.

Sec. 2107.50. Any estate, right, or interest in any property
of which a decedent was—possessed had an interest at his—decease
the time of the decedent's death shall pass under his the

decedent's will unless sueh the will manifests a different

i ntention.

Sec. 2107.501. (A) A specific devisee or |egatee has the
right ef to the remaining specifically devised or bequeat hed

property, and the foll ow ng:

(1) Any bal ance on the purchase price, together with any
security interest owing froma purchaser to the testator at death

by reason of sale of the property;

(2) Any amount of condemmation award unpaid at death for the

taking of the property;

(3) Any proceeds unpaid at death on fire or casualty
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i nsurance on the property;

(4) Property owned by the testator at death as a result of
foreclosure, or obtained in lieu of foreclosure, of the security

for a specifically devised or bequeathed obligation.

(B) If specifically devised or bequeathed property is sold by
a guardi an, by an agent acting within the authority of a power of
attorney, or by an agent acting within the authority of a durable
power of attorney, or if a condemnation award or insurance
proceeds are paid to a guardian, to an agent acting within the
authority of a power of attorney, or to an agent acting within the
authority of a durable power of attorney as a result of
condemation, fire, or casualty to the property, the specific
devi see or |egatee has the right to a general pecuniary devise or
bequest equal to the net proceeds of sale, the condemati on award,
or the insurance proceeds, and sueh—a that devise or bequest shal
be treated as property subject to section 2107.54 of the Revised
Code. This section does not apply if subsequent to the sale,
condemation, fire, or casualty, it is adjudicated that the
disability of the testator has ceased and the testator survives
t he adj udi cation by one year. The right of the specific devisee or

| egatee is reduced by any right the-specific—devisee—-orlegatee
has acquired under division (A of this section.

Sec. 2107.51. Every devi se of lands—tenenrents—or
heredi-tarments an interest in real property in a will shall convey

all the estate of the devisor therein in the property, unless it

clearly appears by the will that the devisor intended to convey a

| ess estate.

Sec. 2107.52. (A) As used in this section, "relative" neans
an individual who is related to a testator by consanguinity and an

heir at | aw designated pursuant to section 2105.15 of the Revised
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Code.

(B) Unless a contrary intention is manifested in the will, if
a devise of real property or a bequest of personal property is
made to a relative of a testator and the relative was dead at the
time the will was made or dies after that tinme, |eaving issue
surviving the testator, those issue shall take by representation
t he devi sed or bequeat hed property as the devisee or |egatee would

have done if he the devisee or | egatee had survived the testator.

If the testator devised or bequeathed a residuary estate or the
entire estate after debts, other general or specific devises and
bequests, or an interest less than a fee or absolute ownership to
that devisee or legatee and relatives of the testator and if that
devi see or |legatee | eaves no issue, the estate devised or

bequeat hed shall vest in the other devisees or |egatees surviving
the testator in sueh the proportions as that the testamentary
share of each devisee or |egatee in the devised or bequeat hed
property bears to the total of the shares of all of the surviving
devi sees or |egatees, unless a different disposition is nade or

required by the will.

Sec. 2107.53. \Wen part of the real estate property of a

testator descends to his the testator's heirs because it was not

di sposed of by his the testator's will, and his the testator's

personal estate property is insufficient to pay his the testator's

debts, the undevi sed real estate property shall be chargeabl e
first with the debts, as far as it will go, in exoneration of the
real estate property that is devised, unless it appears fromthe
will that a different arrangenent of assets was made for the
paynent of sueh the testator's debts, in which case sueh the
assets shall be applied for that purpose in conformty with the

Will.

Sec. 2107.54. (A) Wen real or personal property, devised or
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bequeat hed, is taken fromthe devisee or | egatee for the paynent
of a debt of the testator, the other devisees and | egatees shal
contribute their respective proportions of the loss to the person
from whom sueh the paynent was taken so that the loss will fal
equally on all the devisees and | egatees according to the val ue of

the property received by each of them

If, by making a specific devise or bequest, the testator has
exenpted a devisee or legatee fromliability to contribute to the
paynment of debts, or if the will makes a different provision for
the paynent of debts than the one prescribed in this section, the

estate shall be applied in confornmity with the wll

(B) A devisee or legatee shall not be prejudiced by the fact
that the holder of a claimsecured by lien on the property devised
or bequeathed failed to present such the claimto the executor or
adm nistrator for allowance within the tinme allowed by sections
2117.06 and 2117.07 of the Revised Code, and the devi see or

| egatee shall be restored by right of contribution, exoneration,

or subrogation, to the position he the devisee or |egatee would
have occupied if sueh the claimhad been presented and all owed for

sueh the sumas that is justly owing on it.

(C A devisee of real estate property that is subject to a
nortgage lien that exists on the date of the testator's death, who
does not have a right of exoneration that extends to that lien
because of the operation of division (B) of section 2113.52 of the
Revi sed Code, has a duty to contribute under this section to
devi sees and | egatees who are burdened if the claimsecured by the
lien is presented and all owed pursuant to Chapter 2117. of the
Revi sed Code.

(D) This section does not affect the liability of the whole

estate of the testator for the paynent of his the testator's

debts. This section applies only to the narshaling of the assets

as between those who hold or claimunder the wll.
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Sec. 2107.55. \Wen a part of the estate of a testator
descends to a child born or adopted, or to an heir designated,
after the execution of the will, or to a child absent and reported
to be dead at the tinme of execution of the will but later found to
be alive, or to a witnhess to a will who is a devisee or |egatee,
sueh the estate and the advancenent nade to sueh the child, heir,
or witness for all the purposes nmentioned in section 2107.54 of
the Revised Code shall be considered as if it had been devised to
such that child, heir, or witness and he the child, heir, or

wi t ness shall be bound to contribute with the devi sees and

| egat ees, as provided by sueh that section, and may claim

contribution fromthem accordingly.

Sec. 2107.56. Wen any of the persons liable to contribute
toward the discharge of a testator's debt according to sections
2107.54 and 2107.55 of the Revised Code, is insolvent, the others
shall be severally liable to each other for the | oss occasi oned by
sueh the insolvency, each being liable in proportion to the val ue
of the property received by hiwmthe person fromthe estate of the

deceased. If any one of the persons liable dies wthout paying his

the person's proportion of sueh the debt, his the executors and

adm nistrators of the person's estate shall be |iable therefor for

that proportion to the extent to which he the person would have

been liable if Iiving.

Sec. 2107.58. Wien a sale of lands real property aliened or

unal i ened by a devisee or heir is ordered for the paynent of the
debts of an estate, sections 2107.53 to 2107. 57—retusives of the
Revi sed Code do not prevent the probate court from maki ng sueh an
order and decree for the sale of any portion of the aliened or

unal i ened +and—as real property that is equitabl e between anong

the several parties, and making an order of contribution and
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further order and decree to settle and adjust the various rights

and liabilities of the parties.

Sec. 2107.59. Wen a tast will andtestarent is admitted to
probate, or a will nade out of this state is adnitted to record as
provi ded by sections 2129.05 to 2129. 07 of the Revised Code, and
Lands—tenerents—orheredi-tarents interests in real property are

gi ven or devised by sueh the will to the executors naned in the

will, or nonminated pursuant to a power as described in section
2107.65 of the Revised Code, to be sold or conveyed, or such

estate the interests in real property thereby s are ordered to be

sol d by sueh the executors and one or nore of the executors dies,
refuses to act, or neglects to take upon hinself self the
execution of the will, then all sales and conveyances of suech

estate the interests in real property by the executors who took

upon thenselves in this state the execution of the will, or the
survivor of them shall be as valid as if the renaining executors
had joined in the sale and conveyance. But if none of sueh the
executors take upon thensel ves the execution of the will, or if
all the executors who take out letters testanentary die, resign
or are renoved before the sale and conveyance of such—estate the

interests in real property, or die, resign, or are renoved after

the sal e and before the conveyance is made, the sale or
conveyance, or both, shall be made by the adninistrator with the
wi Il annexed or, if any, by a successor executor or successor
coexecutor nomi nated pursuant to a power as described in section
2107. 65 of the Revised Code.

Sec. 2107.60. An oral will, made in the l[ast sickness, shal
be valid in respect to personal estate property if reduced to
writing and subscribed by two conpetent disinterested wtnesses
within ten days after the speaking of the testanentary words. Sueh

The witnesses must shall prove that the testator was of sound m nd
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and nmenory, not under restraint, and that he the testator called
upon some person present at the tine the testanentary words were
spoken to bear testinobny to sueh the disposition as his the

testator's wll.

No oral will shall be admitted to record unless it is offered
for probate within six three nonths after the death of the

testator.

Sec. 2107.61. Unless it has been admtted to probate or
record, as provided in sections 2107.01 to 2107. 62—+hetusive—and
or 2129.05 to 2129. 07—inelusive~ of the Revised Code, no will is
effectual to pass transfer real or personal estate property.

Sec. 2107.65. A testator may confer in his the testator's

will, upon one or nore persons, the power to nomnate, in witing,
an executor, coexecutor, successor executor, or successor
coexecutor, and also may provide in his the will that the person
or persons so nom nated may serve without bond. If a will confers
steh—a that power, the holders of it have the authority to

nom nat e t hensel ves as executor, coexecutor, successor executor

or successor coexecutor unless the will provides to the contrary.

Sec. 2107.71. (A) A person interested in a will or codicil
admtted to probate in the probate court—which—wlHH—or——codiciH-
that has not been declared valid by judgnent of a probate court
pursuant to section 2107.084 of the Revised Coder- or which—wltl—or
codici that has been declared valid by judgnment of a probate
court pursuant to section 2107.084 of the Revised Code- but which
has been renmoved fromthe possession of the probate judge, nay
contest its validity by filing a eivil—aetion conplaint in the
probate court in the county in which sueh the will or codicil was

admtted to probate.

(B) Except as otherwi se provided in this division, no person
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may contest the validity of any will or codicil as to facts
decided if it was subnmitted to a probate court by iHts—weker the

testator during his the testator's lifetinme and declared valid by

j udgnent of the probate court and filed with the judge of the
probate court pursuant to section 2107.084 of the Revised Code and
if the will was not renoved fromthe possession of the probate
judge. A person may contest the validity of sueh—a that will,

nodi fication, or codicil as to sueh those facts if the person is
one who shoul d have been naned a party defendant in the action in
which the will, nodification, or codicil was declared valid,
pursuant to section 2107.081 or 2107.084 of the Revised Code, and
if the person was not nanmed a defendant and properly served in
sueh that action. Upon the filing of ar—saetien a conpl aint

contesting the validity of a will or codicil that is authorized by
this division, the court shall proceed with the action in the sane
manner as if the will, nodification, or codicil had not been
previously declared valid under sections 2107.081 to 2107.085 of

t he Revi sed Code.

(© No person may introduce, as evidence in an action
aut hori zed by this section contesting the validity of a will, the
fact that the testator of the will did not file a petition
complaint for a judgnment declaring its validity under section
2107.081 of the Revised Code.

Sec. 2107.73. Persons who are necessary parties to a wll

contest action are as foll ows:

(A) Any person designated in a will to receive a testanentary

di sposition of real or personal property;

(B) Heirs who would take property pursuant to section 2105. 06
of the Revised Code had the testator died intestate;

(C The executor or the administrator with the will annexed;
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(D) The attorney general as provided by section 109.25 of the
Revi sed Code;

(E) Gther interested parties.

Sec. 2107.75. Wen the jury or the court finds that the
witing produced is not the last will anrd+testarent or codicil of
the testator, the trial court shall allow as part of the costs of
adm ni stration sueh the amounts to the fiduciary and to the
attorneys defendi ng sueh the purported tast will or purported
codicil as that the trial court finds to be reasonabl e
conmpensation for the services rendered in sueh the will contest
action. The court shall order sueh the anpbunts allowed to be paid

out of the estate of the decedent.

Sec. 2108.51. Any licensed physician or surgeon who, in good
faith and acting in reliance upon an instrunent of consent for an
aut opsy or post-nortem exam nati on executed under section 2108.50
of the Revised Code and without actual know edge of revocation of
sueh that consent, perforns an autopsy or post-nortem exam nation
is not liable in a civil or crimnal action brought agai nst him

the licensed physician or surgeon for such that act.

Sec. 2109.02. Every fiduciary, before entering upon the
execution of a trust, shall receive letters of appointnent froma
probate court having jurisdiction of the subject matter of the

trust.

The duties of a fiduciary shall be those required by |Iaw and
such additional duties as the court orders. Letters of appointnent
shall not issue until a fiduciary has executed a witten
acceptance of the fiduciary's duties, acknow edging that the
fiduciary is subject to renoval for failure to performthe
fiduciary's duties, and that the fiduciary is subject to possible

penalties for conversion of property the fiduciary helds held as a
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fiduciary. The witten acceptance may be filed with the

application for appointnent.

No act or transaction by a fiduciary is valid prior to the
i ssuance of letters of appointnment to the fiduciary. This section
does not prevent an executor naned in a will, an executor
nom nated pursuant to a power as described in section 2107.65 of
the Revised Code, or a person with the right of disposition under
section 2108.70 or 2108.81 of the Revised Code from paying funera
expenses, or prevent necessary acts for the preservation of the

trust estate prior to the issuance of sueh those letters.

Sec. 2109.021. After letters of appointnment are issued to a
fiduciary, the court shall accept filings by nmail in matters of
estates, guardi anships, or trusts, unless the court in witing
notifies the fiduciary or attorney of record that a personal
appearance i s necessary, or a personal appearance is otherw se

required by law. An The court shall reject an inproper or

i nconplete filing shall—be rejected- and that—ecourt shall return
it to the sender —anhdinpose—a—cost—of twdollarsand fifty cents
: : I i ing—ef N . I .

Sec. 2109.03. At the time of the appointnent of a fiduciary,
suech the fiduciary shall file in the probate court the nanme of the

attorney, if any, who will represent himthe fiduciary in matters

relating to the trust. After the name of an attorney has been
filed, notices sent to sueh that fiduciary in his the fiduciary's

of ficial capacity shall also be sent by the court to sueh that
attorney who may sign waiver of service of any or all of sueh the

notices upon kim the attorney. If the fiduciary is absent fromthe

state, sueh the attorney shall be the agent of the fiduciary upon
whom sunmonses, citations, and notices may be served. Any sunmons,
citation, or notice may be served upon the fiduciary by delivering

dupli cate copi es thereof of the summpns, citation, or notice to
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the attorney designated by himthe fiduciary. No probate judge

shall permt any person to practice law in the probate court for
conmpensation, unless he the person has been admitted to the
practice of lawwithin the state. This section does not prevent

any person fromrepresenting his the person's own interest in any

estate, matter, action, or proceeding.

Sec. 2109.04. (A (1) Unless otherw se provided by |aw, order

or local rule, every fiduciary, prior to the issuance of the

fiduciary's letters as provided by section 2109.02 of the Revised
Code, shall file in the probate court in which the letters are to
be issued a bond with a penal sumin sueh an anobunt as—way—be that
is fixed by the court, but in no event |ess than double the
probabl e val ue of the personal estate property and of the annua
real estate property rentals whieh that will come into suech
persen—s—hands the possession or _under the control of the person

as a fiduciary. The bond of a fiduciary shall be in a form

approved by the court and signed by two or nore personal sureties
or by one or nore corporate sureties approved by the court. It
shall be conditioned that the fiduciary faithfully and honestly
wi Il discharge the duties devol ving upon the person as fiduciary,

and shall be conditioned further as nay be provided by |aw.

(2) Except as otherwise provided in this division, if the
i nstrunent creating the trust dispenses with the giving of a bond,
the court shall appoint a fiduciary w thout bond, unless the court
is of the opinion that the interest of the trust denands it. If
the court is of that opinion, it may require bond to be given in
any amount it fixes. If a parent nom nates a guardian for the
parent's child in a will and provides in the will that the
guardi an may serve w thout giving bond, the court may appoint the
guardi an wi thout bond or require the guardian to give bond in

accordance with division (A) (1) of this section
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(3) A guardian of the person only does not have to give bond
unl ess, for good cause shown, the court considers a bond to be
necessary. Wien a bond is required of a guardian of the person
only, it shall be deternmined and filed in accordance w th division
(A) (1) of this section. This division does not apply to a guardian
of the person only nomnated in a parent's will if the will

provi des that the guardian may serve w t hout giving bond.

(4) When the probabl e value of the personal estate property
and of the annual real estate property rentals that will come into

t he guardian-—s—hands possession or under the control of the

guardian as a fiduciary is less than ten thousand dollars, the

court may wai ve or reduce a bond required by division (A)(1) of

this section.

(B) When an executive director who is responsible for the
adm ni stration of children services in the county is appointed as
trustee of the estate of a ward pursuant to section 5153.18 of the
Revi sed Code and has furni shed bond under section 5153.13 of the
Revi sed Code, or when an agency under contract with the departnent
of devel opnental disabilities for the provision of protective
servi ce under sections 5123.55 to 5123.59 of the Revised Code is
appoi nted as trustee of the estate of a ward under sdueh sections
5123.55 to 5123.59 of the Revised Code and any enpl oyees of the

agency having custody or control of funds or property of suech—a
that ward have furni shed bond under section 5123.59 of the Revised

Code, the court may di spense with the giving of a bond.

(C When letters are granted wi thout bond, at any later
period on its own notion or upon the application of any party
interested, the court may require bond to be given in sueh an
anount as—ray—be that is fixed by the court. On failure to give
stueh that bond, the defaulting fiduciary shall be renpved.

No i nstrunment authorizing a fiduciary whomit names to serve

wi t hout bond shall be construed to relieve a successor fiduciary
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fromthe necessity of giving bond, unless the instrunment clearly

evi dences sueh that intention.

The court by—whieh that appoints a fiduciary is—appeinted may

reduce the anmount of the bond of sueh the fiduciary at any tine

for good cause shown.

VWhen two or nore persons are appointed as joint fiduciaries,
the court nay take a separate bond fromeach or a joint bond from

all.

Sec. 2109. 05. \When deened considered necessary by the probate
court and not otherwise directed in the will, a bond, as provided
by sections 2109.01 to 2109. 58,—inelusiver~ of the Revi sed Code,
shall be required in all trusts created by will and not fully
di scharged, on the petition of an interested person and after

notice to the trustee

If sueh—a the trustee fails to give bond within the tine
ordered by the court, he-shallbe renmpved the court shall renpve

the trustee fromhis the trust, or the trustee shall be consi dered

to have declined it. Anether—person—aybeappointedinhis—stead
o I . .

Sec. 2109.06. The probate court by—whieh that appoints a

fiduciary is—appointed may, on its own notion or on the
application of any interested party, and after notice to the

fiduciary, require a new bond or sureties or an additional bond or
sureti es- whenever, in the opinion of sueh the court, the

interests of the trust demand it.

I medi ately upon the filing of the inventory by a fiduciary,
the court shall determ ne whether the anount of the bond of sueh
the fiduciary is sufficient and shall require new or additiona
bond if in the opinion of the court the interests of the trust

demand it.
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VWhen a new bond is required as provided in this section, the
sureties in the prior bond shall neverthel ess be liable for al
breaches of the conditions set forth in sueh the bond which that

are committed before the new bond is approved by the court.

A The court shall renove a fiduciary who fails within the

time fixed by the court to furnish new or additional bond or

sureties shall—berenpved, and sene—other—person—appointedinhis
stead—asthe cireunstances—of the case require the court shal

appoi nt _a successor fiduciary.

Sec. 2109.07. (A) The bond required of an adm ni strator by
section 2109.04 of the Revised Code shall not be required in

either of the foll owi ng cases:

(1) It shall not be required of a surviving spouse to
adm ni ster the deceased spouse's estate if the surviving spouse is

entitled to the entire net proceeds of the estate.

(2) It shall not be required of an administrator to
adm ni ster an estate if there is no will, if the admnistrator is
the next of kin, and if the adm nistrator is entitled to the

entire net proceeds of the estate.

(B) The bond otherw se required by section 2109. 04 of the

Revi sed Code of an adm nistrator shall be conditioned as follows:

(1) To file with the probate court within the tine required
by section 2115.02 of the Revised Code an inventory of al
tangi bl e and i ntangi bl e personal property of the deceased that is
to be adm nistered and that comes to the administrator's
possessi on or know edge and an inventory of the deceased's

interest in real estate property located in this state;

(2) To adm nister and distribute according to | aw all
tangi bl e and i ntangi bl e personal property of the deceased, the

proceeds of any action for wongful death or of any settlenent,
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with or without suit, of a wongful death claim and the proceeds

of all real estate property in which the deceased had an interest,
that is located in this state, and that is sold, when the property
or proceeds have cone to the possession of the adm nistrator or to

the possession of a person for the adni nistrator

(3) To render a just and true account of the administrator's
adm nistration at the tines required by section 2109. 301 of the
Revi sed Code;

(4) To deliver the letters of admnistration into court if a

will of the deceased is proved and al | owed.

Sec. 2109.09. (A Unless the testator has specified otherw se
inthe will, the bond required of an executor by section 2109.04
of the Revised Code shall not be required of the executor to
adm ni ster an estate in accordance with the will of the testator
if the executor is the next of kin and if the executor is entitled

to the entire net proceeds of the estate.

(B) The bond ot herwi se required of an executor by section
2109. 04 of the Revised Code shall be conditioned as foll ows:

(1) To file with the probate court within the tinme required
by section 2115.02 of the Revised Code an inventory of all the
tangi bl e and i ntangi bl e personal property of the testator that is
to be administered and that cones to the executor's possession or
know edge and an inventory of the testator's interest in real

estate property located in this state;

(2) To administer and distribute according to | aw and the
will of the testator all the testator's tangi ble and intangible
personal property, the proceeds of any action for wongful death
or of any settlenent, with or without suit, of a wongful death
claim and the proceeds of all real estate property in which the

testator had an interest, that is located in this state, and that
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is sold, when the property or proceeds have cone to the possession
of the executor or to the possession of another person for the

execut or;

(3) To render a just and true account of the executor's
admi nistration at the tinmes required by section 2109.301 of the
Revi sed Code.

Sec. 2109.10. If an executor or admnistrator is sole
residuary | egatee or distributee and if division (A of section
2109. 07 or division (A) of section 2109.09 of the Revised Code
does not apply, instead of giving the bond prescribed by section
2109. 04 of the Revised Code, the executor or administrator nay
give a bond to the satisfaction of the probate court conditioned

as follows:

(A) To pay the costs of adm nistration and all the debts and

| egaci es of the decedent to the extent of the assets of the

est at e;

(B) If thereis awill, to pay over the testator's estate to
the person entitled to the testator's estate if the will is set
asi de;

(O If thereis no will offered at the opening of the estate,
to pay over the testator's estate to the person entitled to the
testator's estate if a will is probated after the adnministrator's

initial appointnent.

The giving of sueh that bond shall not discharge the lien on
the decedent's real estate property for the paynent of the
decedent's debts, except that part whieh that has been l[awfully

sold by the executor or adm nistrator.

Sec. 2109.11. The bond required by section 2109.04 of the
Revi sed Code of a testanentary trustee shall be conditioned as

foll ows:
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(A) To nmake and return to the probate court within the tine
required by section 2109.58 of the Revised Code a true inventory
of all noneys, ehattels; rights, credits, other personal property,

and real estate property belonging to the trust that come to the

trustee's possession or know edge;

(B) To administer and distribute according to | aw and the
will of the testator all noneys, ehattels+~ rights, credits, other
personal property and real estate property belonging to the trust

that cone to the possession of the trustee or to the possession of

any ot her person for the trustee;

(C To render a just and true account of the trustee's
administration at the tinmes required by section 2109. 303 of the
Revi sed Code.

Sec. 2109.12. Any bond required by or pursuant to section
2109. 04 of the Revised Code of a guardian shall be conditioned as

foll ows:

(A) If applicable, to make and return to the probate court
within the time required by section 2111. 14 of the Revised Code a
true inventory of all noneys, ehattels— rights, credits, other
personal property, and real estate property belonging to the ward

that cone to the guardian's possession or know edge;

(B) To administer and distribute according to | aw all noneys,

ehattels— rights, credits, other personal property, and rea

estate property belonging to the ward that cone to the possession
of the guardian or to the possession of any other person for the

guar di an;

(C To render a just and true account of the guardian's
adm nistration at any tinmes required by or pursuant to section
2109. 302 of the Revised Code.

Sec. 2109.14. If the estate held by a fiduciary consists in
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whole or in part of works of nature or of art whieh that are
suitable for preservation and exhibition in a nmuseum or other
simlar institution, the probate court nay authorize and direct
that any or all of sdueh those works be deposited with a
corporation conducting sdeh—=a the museum or other simlar
institution; provided that no such deposit shall be authorized or
directed except with a corporation having a net worth of at | east
ten times the value of the works to be deposited. Sueh The deposit
shall be made in the nanme of the fiduciary, and the property
deposited shall not be withdrawn fromthe custody of sueh the
depository or otherw se deposited except upon the special order of
the court. The probate judge may inpose sueh any conditions
relative to insurance and the care and protection of the property
deposited as that the court thinks best for the interests of the
estate and the beneficiaries thereef of the estate. After sueh the

deposit has been nmade, a receipt for said that property executed
by said that corporation shall be filed with the court, whieh and
the receipt shall acknow edge that said the property is held by
said that corporation subject to the order of the court. \Wen suech
the receipt is filed, the court may fix or reduce the anount of
the bond so that the anbunt of the penalty thereef of the bond is

determined with respect to the value of the renainder only of the
estate or fund, without including the value of the property

deposited. Neither the fiduciary nor his the fiduciary's sureties

shall be liable for any loss to the trust estate resulting froma
deposit authorized and directed by the court pursuant to this

section, provided sueh the fiduciary has acted in good faith.

Sec. 2109.17. If the bond of a fiduciary is executed by
personal sureties, one or nore of sueh the sureties shall be a
resident of the county in which sueh the fiduciary applies for
appoi ntment. The sureties shall own real property worth double the

sumto be secured, over and above all encunbrances, and shall have
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property in this state |liable to execution equal to the sumto be
secured. Waen If two or nore sureties are offered on the same
bond, they must have in the aggregate the qualifications
prescribed in this section. Sweh The sureties shall qualify under
oath and may be required to exhibit to the probate court

satisfactory evidence of the ownership of sueh the real property.

No corporate surety shall be acceptable on a fiduciary's bond

in sueh the probate court unless sueh the surety is acceptable to

the United States governnent on surety bonds in Hke the sane
anount, as shown by the regul ations issued by the secretary of the
treasury of the United States, or in any other nanner, to the
satisfaction of the court. Sueh The surety shall also be qualified

to do business in this state.

A surety on the bond of a fiduciary shall not be held liable
for any debt of sueh the fiduciary to the estate represented by
himthe fiduciary existing at the time sueh the fiduciary was

appoi nted; but sueh the surety shall be liable to the extent that
sueh the debt has been nmade uncollectible by wongful act of sueh

the fiduciary after appointnent.

Sec. 2109.19. If a fiduciary wastes or unfaithfully
adm ni sters an estate, on the application of a surety on the
fiduciary's bond the probate court granting letters of appointnent

to sueh the fiduciary may order himthe fiduciary to render an

account and to execute to sueh the surety a bond of indemity with
sureties approved by the court. Upon neglect or refusal to execute
sueh the bond within the tinme ordered, the court may renove sueh

the fiduciary, revoke his the fiduciary's letters of appointnent,

and appoint another fiduciary in his the fiduciary's place.

Sec. 2109.20. Instead of the sureties required on his a
guardi an's bond by section 2109.04 of the Revised Code, a guardian
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of the person and estate or of the estate only of any ward nay
execute to the ward a nortgage upon unencunbered real estate
property. The guardian first shall furnish to the probate court a
title guarantee or a nortgagee's title insurance policy for the
benefit of the guardianship, with respect to the real estate
property, and it shall be shown to the court's satisfaction that,
excl usive of inprovenments on the real estate property, the rea
estate property is of a value sufficient to secure the bond. The
nortgage shall be recorded in the county in which the property is

situated and filed with the court.

Sec. 2109.21. (A An administrator, special adninistrator,
adm ni strator de bonis non, or administrator with the will annexed
shall be a resident of this state and shall be renoved on proof

that the adm nistrator is no longer a resident of this state.

(B)(1) To qualify for appointnent as executor or trustee, an
executor or a trustee nanmed in a will or nomi nated in accordance
wi th any power of nomination conferred in a will, may be a
resident of this state or, as provided in this division, a
nonresident of this state. To qualify for appointnent, a
nonr esi dent executor or trustee nanmed in, or nom nated pursuant
to, a will shall be an individual who is related to the peker—of
the—wit testator by consanguinity or affinity, or a person who
resides in a state that has statutes or rules that authorize the
appoi nt ment of a nonresident person who is not related to the
raker—of a—w-H testator by consanguinity or affinity, as an
executor or trustee when naned in, or noninated pursuant to, a
will. No such executor or trustee shall be refused appoi nt ment or
renmoved sol ely because the executor or trustee is not a resident

of this state.

The court may require that a nonresident executor or trustee

naned in, or nominated pursuant to, a will assure that all of the
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assets of the decedent that are in the county at the tinme of the
death of the decedent will renmain in the county until distribution
or until the court determnes that the assets nay be renoved from

the county.

(2) I'n accordance with this division and section 2129. 08 of
the Revised Code, the court shall appoint as an ancillary
adm ni strator a person who is named in the will of a nonresident
decedent, or who is nominated in accordance with any power of
nom nation conferred in the will of a nonresident decedent, as a
general executor of the decedent's estate or as executor of the
portion of the decedent's estate |located in this state, whether or

not the person so naned or nomnated is a resident of this state.

To qualify for appointnent as an ancillary adm nistrator, a
person who is not a resident of this state and who i s naned or
nonm nated as described in this division, shall be an individual
who is related to the maker—of thewll testator by consanguinity
or affinity, or a person who resides in a state that has statutes
or rules that authorize the appoi ntnent of a nonresident of that
state who is not related to the maker—ofa—wltl testator by
consanguinity or affinity, as an ancillary adm nistrator when the
nonresident is named in a will or nomnated in accordance with any
power of nomination conferred in awill. If a person who is not a
resident of this state and who is named or nomi nated as descri bed
inthis division so qualifies for appointnment as an ancillary
adm nistrator and if the provisions of section 2129.08 of the
Revi sed Code are satisfied, the court shall not refuse to appoint
the person, and shall not renove the person, as ancillary
adm ni strator solely because the person is not a resident of this

state.

The court may require that an ancillary administrator who is
not a resident of this state and who is naned or noni nated as

described in this division, assure that all of the assets of the
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decedent that are in the county at the time of the death of the

decedent will remain in the county until distribution or until the

court determines that the assets nmay be renoved fromthe county.

(O (1) A guardian of the estate shall be a resident of this

state, except that the court may appoint a nonresident of this

state as a guardian of the estate if any of the follow ng applies:

(a) The nonresident is nanmed in a will by a parent of a

m nor.

(b) The nonresident is selected by a mnor over the age of

fourteen years as provided by section 2111.12 of the Revised Code.

(c) The nonresident is nom nated in or pursuant to a durable
power of attorney as described in division (D) of section 1337.09
of the Revised Code or a witing as described in division (A) of
section 2111. 121 of the Revised Code.

(2) A guardian of the estate, other than a guardi an nanmed in

a wll by a parent of a minor, selected by a mnor over the age of

fourteen years, or nominated in or pursuant to a durable power of
attorney or witing described in division (C(1)(c) of this

section, may be renoved on proof that the guardian of the estate

is no longer a resident of this state.

(3) The court may appoint a resident or nonresident of this

state as a gquardi an of the person

(D) Any fiduciary, whose residence qualifications are not
defined in this section, shall be a resident of this state, and
shall be renoved on proof that the fiduciary is no |onger a

resident of this state.

(E) Any fiduciary, in order to assist in the carrying out of
the fiduciary's fiduciary duties, may enpl oy agents who are not

residents of the county or of this state.

(F) Every fiduciary shall sign and file with the court a
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st atenent of pernmanent address and shall notify the court of any

change of address. A court nmay renpve a fiduciary if the fiduciary

fails to conply with this division.

Sec. 2109.22. The nmarriage of any person does not disqualify
him the person fromacting as fiduciary, whether the narriage

occurs before or after his the person's appoi ntment and

qualification, and all of his the person's acts in sueh that

capacity shall have the same validity as though he the person were

unnmarri ed.

Sec. 2109.24. The probate court at any time nay accept the
resignation of any fiduciary upon the fiduciary's proper
accounting, if the fiduciary was appointed by, is under the

control of, or is accountable to the court. The fiduciary may

resign by filing a witten statenent with the court after qiving

at least fifteen days notice to the persons known to be interested

in the estate. Upon notice or a notion of the fiduciary to resiagn,

the court may set the matter for a hearing and may notify all

interested persons. No fiduciary shall resign without an order of

the court.

If a fiduciary fails to make and file an inventory as
requi red by sections 2109.58, 2111.14, and 2115.02 of the Revi sed
Code or to render a just and true account of the fiduciary's
adm nistration at the tinmes required by section 2109. 301
2109. 302, or 2109.303 of the Revised Code, and if the failure
continues for thirty days after the fiduciary has been notified by
the court of the expiration of the relevant tinme, the fiduciary
forthwith may be renoved by the court and shall receive no
al l owance for the fiduciary's services unless the court enters
upon its journal its findings that the del ay was necessary and

reasonabl e.
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The court may renpove any fiduciary, after giving the
fiduciary not less than ten days' notice, for habitua
drunkenness, negl ect of duty, inconpetency, or fraudul ent conduct,
because the interest of the property, testamentary trust, or
estate that the fiduciary is responsible for administering denands

it, or for any other cause authorized by |aw

The court may renpve a testamentary trustee upon the witten
application of nore than one-half of the persons having an
interest in the estate controlled by the testanentary trustee, but
the testanentary trustee is not to be considered as a person
having an interest in the estate under the proceedi ngs; except
that no testanentary trustee appointed under a will shall be

renoved upon sueh the witten application unless for a good cause.

Upon the resignation or renpval of the fiduciary, the court

shall revoke all letters of authority for the fiduciary.

Sec. 2109.25. (A) \Wenever it appears to the satisfaction of
the probate court that a fiduciary is unable to performhis the

fiduciary's duties because he the fiduciary is engaged or is about

to engage in nilitary service as defined by this section, the
court may renove sueh the fiduciary and appoint a substitute or
authorize the renmaining fiduciaries to execute the trust. Sueh
That action may be taken on the court's own notion or on the
application of any party in interest, including the fiduciary or
cofiduciary, either without notice or upon notice to sueh those

persons and in sueh the manner as that the court shall direct.

If any of the duties of sueh that office remain unexecuted

when a fiduciary who has resigned or been renoved on account of

his the fiduciary's mlitary service ceases to be in sueh that

mlitary service, he the fiduciary shall be reappointed as

fiduciary upon his the fiduciary's application to the court and

upon sueh any notice as that the court may direct, provided he the
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fiduciary is at the tinme a suitable and conpetent person and has
the qualifications as to residence required by section 2109.21 of
the Revised Code. If sueh the person is reappointed, the court
shall renove the substitute fiduciary and revoke his the

substitute fiduciary's letters of appointnent~ and shall make such

further order or decree as justice requires.

“MHtary—service—as (B) As used in this section, "nmilitary

service" neans any service, work, or occupation which that in the
opi nion of the court is directly or indirectly in furtherance of
any mlitary effort of the United States. Suech-definition

"Mlitary service" includes internnent in an eneny country,

residence in any foreign country, or residence in any possession
or dependency of the United States, if by reason thereof of the

internment or residence the fiduciary is unable to return to this

state.

Sec. 2109.26. If a sole fiduciary dies, is dissolved,
declines to accept, resigns, is renoved, or becones incapacitated
prior to the termnation of the trust, the probate court shal
require a final account of all dealings of sueh the trust to be
filed forthwith by sueh the fiduciary if a living person and able
to act. |If sueh the fiduciary is a living person but unable to
act, sueh the final account shall be filed by his the fiduciary's

guardi an- or, if there is no guardian, by sone other suitable

person in his the fiduciary's behal f, appointed or approved by the

court. If sueh the fiduciary is a deceased person, suech the final

account shall be filed by his the fiduciary's executor or

adm nistrator. If no estate is commenced for a deceased fiduciary,

the deceased fiduciary's successor shall file the final account.

If swueh the fiduciary is a dissolved corporation, sueh the final
account shall be filed by sueh those persons as that are charged
by law with winding up the affairs of sueh the dissolved
corporation. Fhereuponthe The court shall cause sueh the
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proceedi ngs to be had as are provided by sections 2109.30 to
2109. 36—inelusive~ of the Revi sed Code.

Whenever such a vacancy occurs and sueh that contingency is
not ot herwi se provided for by law or by the instrument creating
the trust- or whenever suaeh the instrunent names no fiduciary, the
court shall, on its own notion or on the application of any person
beneficially interested, issue letters of appointnment as fiduciary
to seme a conpetent person or persons who shall qualify according
to law and execute the trust to its proper termnation. Sdeh The
vacancy and the appoi ntnment of a successor fiduciary shall not
affect the liability of the forner fiduciary or his the fornmer

fiduciary's sureties whieh that was previously incurred.

Sec. 2109.302. (A) Every guardian or conservator shall render
an account of the adm nistration of the ward's estate at | east
once in each two years. The guardi an or conservator shall render
an account at any tinme other than a tinme otherw se nmentioned in
this section upon the order of the probate court issued for good
cause shown either at its own instance or upon the notion of any
person interested in the estate. Except as provided in division
(B) of this section, every guardian or conservator shall render a
final account within thirty days after conpleting the
adm nistration of the ward's estate or within any other period of

time that the court may order.

Every account shall include an itenized statenent of all
recei pts of the guardi an or conservator during the accounting
period and of all disbursenents and distributions nmade by the
guardi an or conservator during the accounting period. The item zed
di sbursenents and distributions shall be verified by vouchers or
proof, except in the case of an account rendered by a corporate
fiduciary subject to section 1111.28 of the Revised Code. In

addi ti on, the account shall include an item zed statenent of al
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funds, assets, and investnents of the estate known to or in the
possessi on of the guardian or conservator at the end of the
accounting period and shall show any changes in investnents since

the | ast previous account.

Every account shall be upon the signature of the guardian or
conservator. Wien two or nore guardi ans or conservators render an
account, the court may all ow the account upon the signature of one

of the guardi ans or conservators.

Upon the filing of every account, the guardian or
conservator, except a corporate fiduciary subject to section
1111. 28 of the Revised Code, shall exhibit to the court for its
exam nation both of the followi ng: the securities shown in the

account as being in the hands possession or under the control of

the guardi an or conservator, or the certificate of the person in
possessi on of the securities, if held as collateral or pursuant to
section 2109.13 or 2131.21 of the Revised Code; and a passbook or
certified bank statenent showi ng as to each depository the fund
deposited to the credit of the ward's estate. The court may

desi gnate a deputy clerk, an agent of a corporate surety on the
bond of the guardian or conservator, or another suitable person
whom t he court appoints as conmm ssioner to make the exam nation
and to report the person's findings to the court. VWen |f
securities are |located outside the county, the court may appoint a
conmm ssi oner or request another probate court to make the

exam nation and to report its findings to the court. The court nay
exam ne the guardian or conservator under oath concerning the

account .

VWhen I f a guardian or conservator is authorized by lawto
distribute the assets of the estate, in whole or in part, the
guardi an or conservator may do so and include a report of the
distribution in the guardian's or conservator's succeedi ng

account.
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(B)(1) The court nmay waive, by order, an account that
division (A of this section requires of a guardian of the estate
or of a guardian of the person and estate, other than an account
made pursuant to court order, if any of the follow ng

ci rcunstances apply:

(a) The assets of the estate consist entirely of real
property.

(b) The assets of the estate consist entirely of personal
property, that property is held by a bank, savings and | oan
associ ation, or trust conpany in accordance with section 2109. 13
of the Revised Code, and the court has authorized expenditures of
not nore than ten thousand dollars annually for the support,

mai nt enance, or, if applicable, education of the ward.

(c) The assets of the estate consist entirely of real
property and of personal property that is held by a bank, savings
and | oan association, or trust conpany in accordance with section
2109. 13 of the Revised Code, and the court has authorized
expendi tures of not nore than ten thousand dollars annually for
the support, naintenance, or, if applicable, education of the

war d.

(2) The order of a court entered pursuant to division (B)(1)
of this section is prima-facie evidence that a guardi an of the
estate or a guardian of the person and estate has authority to
nmake expenditures as described in divisions (B)(1)(b) and (c) of

this section.

(3) Notwi thstanding the requirenments for accounts by other
guardi ans under this section, a guardian of the person is not
required to render an account except upon an order of the court
that the court issues for good cause shown either at its own
i nstance or upon the notion of any person interested in the

est at e.
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Sec. 2109.303. (A) Except as provided in division (B) of this
section, every testanentary trustee shall, and every other
fiduciary not subject to section 2109.301 or 2109. 302 of the
Revi sed Code may, render an account of the trustee's or other
fiduciary's administration of the estate or trust at |east once in
each two years. Any testanmentary trustee or other fiduciary shal
render an account, subject to division (B) of this section, at any
time other than a tinme otherwise nentioned in this section upon an
order of the court issued for good cause shown either at its own
i nstance or upon the notion of any person interested in the estate
or trust. Every testanmentary trustee shall, and every other
fiduciary may, render a final account within thirty days after
completing the administration of the estate or trust or shall file
a final account within any other period of time that the court may

order.

Every account shall include an itenized statenent of all
recei pts of the testanentary trustee or other fiduciary during the
accounting period and of all disbursenents and distributions nade
by the testamentary trustee or other fiduciary during the
accounting period. The item zed di sbursements and distributions
shal |l be verified by vouchers or proof, except in the case of an
account rendered by a corporate fiduciary subject to section
1111. 28 of the Revised Code. In addition, the account shal
include an item zed statenent of all funds, assets, and
i nvestnents of the estate or trust known to or in the possession
of the testamentary trustee or other fiduciary at the end of the
accounting period and shall show any changes in investnents since
the last previous account. The accounts of testanentary trustees
shall, and the accounts of other fiduciaries may, show receipts
and di sbursenents separately identified as to principal and

i ncone.

Every account shall be upon the signature of the testanmentary
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trustee or other fiduciary. When two or nore testanentary trustees
or other fiduciaries render an account, the court may allow the

account upon the signature of one of them

Upon the filing of every account, the testanentary trustee or
other fiduciary, except a corporate fiduciary subject to section
1111. 28 of the Revised Code, shall exhibit to the court for its
exam nation both of the followi ng: the securities shown in the

account as being in the hards possession or under the control of

the testanentary trustee or other fiduciary, or the certificate of
the person in possession of the securities, if held as collateral
or pursuant to section 2109.13 or 2131.21 of the Revised Code; and
a passbook or certified bank statenment showi ng as to each
depository the fund deposited to the credit of the estate or
trust. The court nmy designate a deputy clerk, an agent of a
corporate surety on the bond of the testamentary trustee or other
fiduciary, or another suitable person whomthe court appoints as
conmmi ssioner to nake the examination and to report the person's
findings to the court. When | f securities are | ocated outside the
county, the court may appoint a conm ssioner or request another
probate court to make the exami nation and to report its findings
to the court. The court may exam ne the testanentary trustee or

ot her fiduciary under oath concerning the account.

VWhen I f a testamentary trustee or other fiduciary is
aut hori zed by law or by the instrunment governing distribution to
distribute the assets of the estate or trust, in whole or in part,
the testanentary trustee or other fiduciary may do so and incl ude
a report of the distribution in the testamentary trustee's or

fiduciary's succeedi ng account.

(B) If the assets of a testanentary charitable trust are held
and managed by a testanentary trustee or other fiduciary who is an
i ndividual or by a corporate fiduciary and if the trust merges

into a qualified cormmunity foundation, then, after the

Page 97

2927
2928
2929

2930
2931
2932
2933
2934
2935
2936
2937
2938
2939
2940
2941
2942
2943
2944
2945
2946
2947
2948

2949
2950
2951
2952
2953
2954

2955
2956
2957
2958



Am. Sub. S. B. No. 124
As Passed by the House

testanmentary trustee or other fiduciary files with the court a
final and distributive account pertaining to the trust and
activities up to the effective date of the nerger, the
testanentary trustee or other fiduciary and any successors of the
testanmentary trustee or other fiduciary shall not be required to
render any accounting to the court pertaining to the nmerged trust

and activities that follow the effective date of the nerger
(© As used in this section:

(1) "Charitable trust" has the sane neaning as in section
109. 23 of the Revi sed Code.

(2) "Qualified conmunity foundation"” neans any foundation
that is exenpt from federal incone taxation under sections
170(b) (1) (A (vi) and 501(c)(3) of the "Internal Revenue Code of
1986," 100 Stat. 2085, 26 U.S.C. 170(b)(1)(A) (vi) and 501 (c)(3),
as anended; that is further described in section 1.170A-9(10) and
(11) of Title 26 of the Code of Federal Regulations, 26 C.F.R
1. 170A-9(10) and (11), as anended; and that publishes at | east
annual ly and circulates widely within its conmunity an audited

report of its fund bal ances, activities, and donors.

(3) "Testanentary charitable trust" nmeans any charitable

trust that is created by a wll.

(4) "Other fiduciary" nmeans a fiduciary other than an
executor, adm nistrator, guardian, conservator, or testanmentary

trustee.

Sec. 2109.32. (A) Every fiduciary's account required by
section 2109. 301, 2109.302, or 2109. 303 of the Revised Code shal
be set for hearing before the probate court. The hearing on the
account shall be set not earlier than thirty days after the filing

of the account.

At the hearing upon an account required by section 2109. 302
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or 2109. 303 of the Revised Code and, if ordered by the court, upon
an account required by section 2109.301 of the Revised Code, the
court shall inquire into, consider, and determine all matters
relative to the account and the manner in which the fiduciary has
executed the fiduciary's trust, including the investnent of trust
funds, and may order the account approved and settled or nmake any
ot her order as that the court considers proper. If, at the hearing
upon an account, the court finds that the fiduciary has fully and
lawful |y admini stered the estate or trust and has distributed the
assets of the estate or trust in accordance with the |aw or the

i nstrument governing distribution, as shown in the account, the
court shall order the account approved and settled and nmay order
the fiduciary discharged. Upon approval of a final and
distributive account required by division (B)(1) of section

2109. 301 of the Revised Code, the court may order the surety bond
for the fiduciary term nated. Unl ess otherw se ordered by the
court, the fiduciary shall be discharged without further order

twel ve nonths followi ng the approval of the final and distributive

account.

(B)(1) An adm nistrator or executor filing an account
pursuant to section 2109. 301 of the Revised Code shall provide at
the time of filing the account a copy of the account to each heir
of an intestate estate or to each beneficiary of a testate estate.
An adnini strator or executor is not required to provide a copy of

the account to any of the follow ng:
(a) An heir or a beneficiary whose residence is unknown;

(b) A beneficiary of a specific bequest or devise who has
recei ved his—orher the beneficiary's distribution and for which a

recei pt has been filed or exhibited with the court.

(2) An administrator or executor filing an account pursuant
to section 2109.301 of the Revised Code shall file with the

probate court a certificate of service of account prior to or

Page 99

2989
2990
2991
2992
2993
2994
2995
2996
2997
2998
2999
3000
3001
3002
3003
3004
3005
3006
3007

3008
3009
3010
3011
3012
3013

3014

3015
3016
3017

3018
3019
3020



Am. Sub. S. B. No. 124
As Passed by the House

simul taneously with the filing of the account.

(3) The probate court shall not approve the final account of
any executor or adm nistrator until the follow ng events have

occurred:
(a) Three nonths have passed since the death of the decedent.

(b) The surviving spouse has filed an election to take under
or against the will, or the time for making the el ection has

expi r ed.

(4) If an adm nistrator or executor |earns of the existence
of newly discovered assets after the filing of the final account
or otherw se comes into possession of assets belonging to the
estate after the filing of the final account, the executor or
adm ni strator shall file a supplenental final account with respect
to the disposition of the assets and shall provide a copy of the
suppl enental final account to each heir of an intestate estate or
to each beneficiary of a testate estate, as provided in division
(B)(1) of this section and subject to the exceptions specified in
divisions (B)(1)(a) and (b) of this section.

(C The rights of any person with a pecuniary interest in the
estate are not barred by approval of an account pursuant to
divisions (A) and (B) of this section. These rights may be barred
following a hearing on the account pursuant to section 2109. 33 of
t he Revi sed Code.

Sec. 2109.33. Afiduciary may serve notice of the hearing

upon his the fiduciary's account to be conducted under section

2109. 32 of the Revised Code, or nmay cause the notice to be served,
upon any person who is interested in the estate or trust,_

including creditors as the court nmay direct. The probate court,

after notice to the fiduciary upon the notion of any interested

person for good cause shown or at its own instance, may order that
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a notice of the hearing is to be served upon persons the court

desi gnat es.

The notice shall be made by mail in addition to service by

publication, shall set forth the tine and place of the hearing._

and shall specify the account to be considered and acted upon by
the court at the hearing and the period of tine covered by the
account. It shall contain a statenent to the effect that the
person notified is required to exanine the account, to inquire
into the contents of the account and into all matters that nay
come before the court at the hearing on the account, and to file
any exceptions that the person may have to the account at | east
five days prior to the hearing on the account, and that upon his

the person's failure to file exceptions, the account may be

approved without further notice. If the person to be notified was
not a party to the proceeding in which any prior account was
settled, the notice, for the purpose of barring any rights
possessed by that person, may include and specify the prior
accounts and the periods of time covered by them In that event,
the notice shall informthe person notified that the approval of
the account filed nost recently will termnate any rights
possessed by him the person to vacate the order settling each
prior account so specified, except as provided in section 2109. 35
of the Revised Code, and shall further informthe person that,
under penalty of losing those rights, hefeorthwith the person
shal | exam ne each prior account so specified, shall inquire into

its contents, and, if he—deens the person considers it necessary

to protect his the person's rights, shall take the action with

respect to his the person's rights that is permtted by |aw.

The notice of the hearing upon an account shall be served at
| east fifteen days prior to the hearing on the account. Any
conmpet ent person nmay wai ve service of notice and consent to the

approval of any account by the court. Wiivers of service and
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consents to approval shall be recorded with the account.

Any person interested in an estate or trust may file
exceptions to an account or to natters pertaining to the execution
of the trust. All exceptions shall be specific and witten
Exceptions shall be filed and a copy of them furnished to the
fiduciary by the exceptor, not |less than five days prior to the
hearing on the account. The court for cause may allow further tine
to file exceptions. If exceptions are filed to an account, the
court may allow further tinme for serving notice of the hearing
upon any person who may be affected by an order disposing of the
exceptions and who has not already been served with notice of the

hearing in accordance with this section.

A probate court, by local rule, may require that notice of
the hearing on a final account be given to all heirs in an
intestate estate and to all residuary beneficiaries in a testate

est at e.

Any notice that is required or permitted by this section or
by any | ocal rule adopted under authority of this section shall be
served, and any waiver of the right to receive any notice of those
types may be waived, in accordance with the Rules of G vi

Pr ocedur e.

Sec. 2109.34. If an interest in an estate or trust is or nay
be possessed by persons who will conpose a certain class upon the
happeni ng of any future event, the unborn nenbers of sueh that
class shall be deerned considered to be represented in any hearing
upon a fiduciary's account required by section 2109.32 of the
Revi sed Code, if any living nmenber of the class is nmade a party to
suech that proceeding or if a trustee for the proceeding is
appoi nted by the probate court. The unborn nenbers of sueh the
cl ass need not be served by publication. An order nade in sueh the

proceedi ng shall be binding upon all nenbers of sueh the class,
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except that sueh the order nay be vacated for fraud as provided in
section 2109. 35 of the Revised Code.

If the beneficiaries, both present and future, of a
charitable trust are not represented by a trustee or an existing
corporation or other organization,_ they shall be represented in

any suaeh proceeding under this section by the attorney general if

he the attorney general is made a party therete to the proceeding.

Any order made in the proceedi ng shall be binding upon sueh those

beneficiaries, except for fraud.

Sec. 2109.35. The order of the probate court upon the
settlement of a fiduciary's account shall have the effect of a

j udgnent and may be vacated only as foll ows:

(A) The order may be vacated for fraud, upon notion of any
person affected by the order or upon the court's own order, if the
notion is filed or order is nmade within one year after discovery
of the existence of the fraud. Any person who is subject to any
legal disability nmay file the notion at any tinme within one year
after the renoval of the legal disability or within one year after
he the person discovers the existence of the fraud, whichever is

|ater, or his the person's guardian or a successor guardian may do

so during the period of the legal disability. If the death of any
person occurs during the period within which he the person could

have filed the notion, his the person's adni ni strator or executor

may file it within one year after the person's death.

(B) The order may be vacated for good cause shown, other than
fraud, upon notion of any person affected by the order who was not
a party to the proceeding in which the order was made and who had
no knowl edge of the proceeding in tine to appear in it; provided
that, if the account settled by the order is included and
specified in the notice to that person of the proceeding in which

a subsequent account is settled, the right of that person to
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vacate the order shall terninate upon the settlenent of the
subsequent account. A person affected by an order settling an
account shall be deemed considered to have been a party to the
proceedi ng in which the order was made if that person was served
with notice of the hearing on the account in accordance with
section 2109. 33 of the Revised Code, waived that notice, consented
to the approval of the account, filed exceptions to the account,
or is bound by section 2109.34 of the Revised Code; but no person
in being who is under legal disability at the tinme of that
proceedi ng shall be deened considered to have been a party to that
proceedi ng unl ess he the person was represented in it as provided
in section 2111.23 of the Revised Code. Neither the fiduciary nor

his the fiduciary's surety shall incur any liability as a result

of the vacation of an order settling an account in accordance with
this division, if the notion to vacate the order is filed nore
than three years following the settlenment of the fiduciary's
account show ng conplete distribution of assets; but the

t hree-year period shall not affect the liability of any heir,

devi see, or distributee either before or after the expiration of

t hat peri od.

(C© The order may be vacated for good cause shown upon notion
of the fiduciary, if the notion is filed prior to the settlenent
of the account showi ng that the fiduciary has fully discharged his

trust.

A notion to vacate an order settling an account shall set
forth the itens of the account with respect to which conplaint is
made and the reasons for conplaining of those itens. The person
filing a notion to vacate an order settling an account or anot her
person the court may designate shall cause notice of the hearing
on the nmotion to be served upon all interested parties who nmay be

adversely affected by an order of the court granting the notion.

An order settling an account shall not be vacated unless the
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court determines that there is good cause for doing so, and the

burden of proving good cause shall be upon the conpl aining party.

The vacation of an order settling an account, made after
notice given in the manner provided in section 2109.33 of the
Revi sed Code, shall not affect the rights of a purchaser for val ue
in good faith, a | essee for value in good faith, or an
encunbrancer for value in good faith; provided that, if the
fiduciary has effected any such sale, |ease, or encunbrance, any
person prejudiced by it may proceed, after vacation of the order,
agai nst any distributee benefiting fromthe sale, |ease, or
encunbrance to the extent of the anount received by that
di stributee on distribution of the estate or trust, or if any
heir, devisee, or distributee has effected any such sale, |ease,
or encunbrance, any person prejudiced by it may proceed, after the
vacation of the order, against that heir, devisee, or distributee,
to the extent of the value at the time of alienation of the

property aliened by himthe person, with legal interest.

Sec. 2109.36. An application for an order of distribution of
the assets of an estate or trust held by a fiduciary may be set
for hearing before the probate court at sueh the tine as that the
court shall designate. The fiduciary may serve notice of the
heari ng upon sueh the application, or cause such the notice to be
served, upon any person who may be affected by an order disposing

thereof of the application; or the court, upon notion of any

i nterested person for good cause shown or at its own instance, my
order sueh the notice to be served upon any—such that person. Sueh
The notice shall set forth the time and place of the hearing and
shal | be acconpani ed by a statenment of the proposed distribution
At the hearing upon the application the court shall inquire into,

consider, and determne all matters relative theretoe to the

application, and nake sueh an order as that the court deens

consi ders proper. If the court nakes an order of distribution, the
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fiduciary shall conply therewith with the order and shall account

to the court for his the fiduciary's distribution, verified by

vouchers or proof. An order of distribution shall have the effect
of a judgnment. Sueh The order may be reviewed upon appeal and may

be vacated as provided in section 2109.35 of the Revised Code.

Sec. 2109.361. (A) As used in this section, "third-party
distribution" neans the distribution by a fiduciary of an estate
or trust of the assets of that estate or trust when both of the

foll owi ng apply:

(1) The fiduciary makes the distribution to either of the

foll ow ng persons:
(a) The transferee of a beneficiary;

(b) Any person pursuant to an agreenent, request, or
instruction of a beneficiary or pursuant to a | egal claimagainst

a beneficiary.

(2) The distribution is the subject of an agreenent between a
beneficiary and any person that requires the fiduciary or
beneficiary to pay a percentage of an inheritance or a dollar

anount to any person other than the beneficiary.

(B) Prior to making a third-party distribution, the affected
beneficiary or the affected beneficiary' s guardian or other |egal
representative of the beneficiary may file an application for the
approval of a third-party distribution with the probate court. An
application filed pursuant to this division shall identify the
person to whomthe third-party distribution is to be nade,

di scl ose the basis for making the third-party distribution, and
include a copy of any witten agreenent between the affected
beneficiary and the person to whomthe third-party distribution is

to be nmmade.

(C The probate court shall hold a hearing on an application
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filed under division (B) of this section. The applicant shal
serve notice of the hearing on all interested parties at |east
fifteen days prior to the hearing in accordance with Civil Rule
73. An interested party may wai ve notice of the hearing in

accordance with Cvil Rule 73.

(D) The probate court may approve the third-party
distribution in whole or in part, as the court determ nes is just
and equitable. To the extent that the application is approved, the
court shall determine whether the third-party distribution is
properly charged sol ely against the beneficiary's share of the
estate or trust or whether some or all of the third-party
distribution is properly charged agai nst the residue of the
affected estate or trust. The court may consider any rel evant
factors in evaluating the application, including, but not linted

to, any of the foll ow ng:

(1) The anmount or percentage of the affected beneficiary's
share that would be the subject of the proposed third-party
di stributi on neasured agai nst the reasonabl e val ue of any geeds
assets or services the person to whomthe third-party distribution
woul d be made provided to the beneficiary or to the estate or

trust;

(2) Whether the agreenent, request, or instructions of the
af fected beneficiary were procured by duress, fraud,

n srepresentation, undue influence, or other unfair neans;

(3) Whether the ampunt of the proposed third-party
distribution is fixed or contingent under the ternms of the
agreenent between the affected beneficiary and the recipient of

the proposed third-party distribution;

(4) Whether the beneficiary was represented by an attorney
during the pendency of the probate action, or the beneficiary

aut hori zed the recipient of the proposed third-party distribution

Page 107

3239
3240
3241
3242
3243

3244
3245
3246
3247
3248
3249
3250
3251
3252
3253

3254
3255
3256
3257
3258
3259

3260
3261
3262

3263
3264
3265
3266

3267
3268
3269



Am. Sub. S. B. No. 124
As Passed by the House

to retain an attorney who is licensed to practice lawin Chio for
the beneficiary to formally represent the beneficiary in any
proceedi ng regardi ng the decedent's estate, and the recipient of
the proposed third-party distribution is responsible for paying

the attorney's fees;

(5) The extent, if any, to which the recipient of the
proposed third-party distribution incurred expenses in connection
with the services provided to the affected beneficiary, estate, or

trust;

(6) Whether the beneficiary was required to advance any
paynments for fees or expenses to the recipient of the proposed

third-party distribution

(E) Division (D)(4) of this section does not prohibit the

beneficiary fromretaining the beneficiary's own |egal counsel

(F) This section does not apply to third-party distributions
to an attorney who represents a beneficiary and does not affect
any ot her provision of |aw regardi ng the conpensation of

attorneys.

Sec. 2109.37. (A) Except as otherw se provided by | aw,
including division (D) of this section, or by the instrument
creating the trust, a fiduciary having funds belonging to a trust

whi-ch that are to be invested may invest themin the follow ng:

(1) Bonds or other obligations of the United States or of

this state;

(2) Bonds or other interest-bearing obligations of any
county, nunicipal corporation, school district, or other legally
constituted political taxing subdivision within the state,
provi ded that sueh the county, nmunicipal corporation, school
district, or other subdivision has not defaulted in the paynent of

the interest on any of its bonds or interest-bearing obligations,
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for nmore than one hundred twenty days during the ten years

i medi ately preceding the investnent by the fiduciary in the bonds
or other obligations, and provided that sueh the county, mnunici pal
corporation, school district, or other subdivision, is not, at the
time of the investnent, in default in the paynment of principal or
interest on any of its bonds or other interest-bearing

obl i gati ons;

(3) Bonds or other interest-bearing obligations of any other
state of the United States which, within twenty years prior to the
maki ng of sueh that investnent, has not defaulted for nore than
ninety days in the paynent of principal or interest on any of its

bonds or other interest-bearing obligations;

(4) Any bonds issued by or for federal |and banks and any
debentures issued by or for federal internediate credit banks
under the "Federal Farm Loan Act of 1916," 39 Stat. 360, 12
U S.CA 641, as anended; or any debentures issued by or for banks
for cooperatives under the "Farm Credit Act of 1933," 48 Stat.

257, 12 U.S.C. A 131, as amended;

(5) Notes whieh that are: (a) secured by a first nortgage on
real estate property held in fee and |located in the state,
i nproved by a unit designed principally for residential use for
not nore than four fanmilies or by a conbination of sueh that
dwel ling unit and busi ness property, the area designed or used for
nonresi denti al purposes not to exceed fifty per cent of the total
fl oor area; (b) secured by a first nortgage on real estate
property held in fee and located in the state, inproved with a
bui | di ng designed for residential use for nore than four famlies
or with a building used primarily for business purposes, if the
unpai d principal of the notes secured by sueh that nortgage does
not exceed ten per cent of the value of the estate or trust or
does not exceed five thousand doll ars, whichever is greater; or

(c) secured by a first nortgage on an inproved farmheld in fee

Page 109

3300
3301
3302
3303
3304
3305
3306

3307
3308
3309
3310
3311

3312
3313
3314
3315
3316
3317

3318
3319
3320
3321
3322
3323
3324
3325
3326
3327
3328
3329
3330
3331



Am. Sub. S. B. No. 124
As Passed by the House

and located in the state, provided that sueh the nortgage requires
that the buildings on the nortgaged property shall be well insured
against loss by fire, and so kept, for the benefit of the
nortgagee, until the debt is paid, and provided that the unpaid
principal of the notes secured by the nortgage shall not exceed
fifty per cent of the fair value of the nortgaged real estate
property at the tine the investnent is made, and the notes shall
be payable not nore than five years after the date on which the
investnent in themis nmade; except that the unpaid principal of
the notes may equal sixty per cent of the fair value of the
nortgaged real estate property at the tine the investnment is nmade,
and may be payable over a period of fifteen years foll owi ng the
date of the investnment by the fiduciary if regular installnment
paynents are required sufficient to anortize four per cent or nore
of the principal of the outstanding notes per annumand if the
unpai d principal and interest becone due and payable at the option
of the hol der upon any default in the payment of any install nment
of interest or principal upon the notes, or of taxes, assessnents,
or insurance prem uns upon the nortgaged prenises or upon the
failure to cure any such default within any grace period provided

therein in the notes not exceeding ninety days in duration

(6) Life, endowrent, or annuity contracts of |egal reserve
life insurance conpani es regul ated by sections 3907.01 to 3907. 21,
3909.01 to 3909.17, 3911.01 to 3911.24, 3913.01 to 3913. 10,
3915. 01 to 3915.15, and 3917.01 to 3917.05 of the Revised Code,
and licensed by the superintendent of insurance to transact
business within the state, provided that the purchase of contracts
authorized by this division shall be linmted to executors or the
successors to their powers when specifically authorized by wll
and to guardi ans and trustees, which contracts nmay be issued on
the life of a ward, a beneficiary of a trust fund, or according to
awll, or upon the Iife of a person in whom sueh the ward or

beneficiary has an insurable interest and the contracts shall be
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drawn by the insuring conpany so that the proceeds shall be the

sol e property of the person whose funds are so invested;

(7) Notes or bonds secured by nortgages and insured by the
federal housing adm nistrator or debentures issued by sueh that

adm ni strator;

(8) Onbligations issued by a federal hone | oan bank created
under the "Federal Hone Loan Bank Act of 1932," 47 Stat. 725, 12
U S.C A 1421, as anended;

(9) Shares and certificates or other evidences of deposits
i ssued by a federal savings and | oan associ ati on organi zed and
i ncor porated under the "Hone Omers' Loan Act of 1933," 48 Stat.
128, 12 U. S.C A 1461, as anended, to the extent and only to the
extent that those shares or certificates or other evidences of
deposits are insured pursuant to the "Financial Institutions
Ref orm Recovery, and Enforcenent Act of 1989," 103 Stat. 183, 12
U S. C. A 1811, as anended;

(10) Bonds issued by the hone owners' | oan corporation
created under the "Honme Omners' Act of 1933," 48 Stat. 128, 12
U S C A 1461, as anended;

(11) Obligations issued by the national nortgage association
created under the "National Housing Act," 48 Stat. 1246 (1934), 12
U S CA 1701, as anended;

(12) Shares and certificates or other evidences of deposits
i ssued by a donestic savings and | oan associ ati on organi zed under
the aws of the state, which association has obtained insurance of
accounts pursuant to the "Financial Institutions Reform Recovery,
and Enforcenent Act of 1989," 103 Stat. 183, 12 U S.C A 1811, as
anended, or as may be otherw se provided by law, only to the
extent that sueh the evidences of deposits are insured under that

act, as anmended;

(13) Shares and certificates or other evidences of deposits
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i ssued by a donestic savings and | oan associ ati on organi zed under
the laws of the state, provided that no fiduciary may invest suech
the deposits except with the approval of the probate court, and
then in an anmount not to exceed the anmpunt whiech that the
fiduciary is permitted to invest under division (A)(12) of this

secti on;

(14) In savings accounts in, or certificates or other
evi dences of deposits issued by, a national bank |ocated in the
state or a state bank |ocated in and organi zed under the |aws of

the state or a state credit union | ocated and organi zed under the

laws of the state or a federal credit union located in the state

by depositing the funds in the bank or credit union, and sueh the

national or state bank or the federal or state credit uni on when

itself acting in a fiduciary capacity nay deposit the funds in
savi ngs accounts in, or certificates or other evidences of
deposits issued by, its own savings departnment or any bank

subsi diary corporation owned or controlled by the bank hol di ng
conmpany that owns or controls sueh the national or state bank
provi ded that no deposit shall be made by any fiduciary,

i ndi vi dual — or corporate, unless the deposits of the depository
bank are insured by the federal deposit insurance corporation
creat ed under the "Federal Deposit Insurance Corporation Act of
1933," 48 Stat. 162, 12 U. S.C. 264, as anmended, or provided that

no deposit shall be nade by any fiduciary, individual or

corporate, unless the deposits of the depository credit union are

i nsured by the national credit union adm nistration created under
the "Federal Credit Union Act of 1934," 48 Stat. 1216, 12 U.S.C

1751, as anended, or the deposits of the depository credit union

are insured by a share guaranty corporation as defined in Chapter
1761. of the Revised Code, and provided that the deposit of the

funds of any one trust in any-such those savings accounts in, or
certificates or other evidences of deposits issued by, any one

bank or credit union shall not exceed the suminsured under that
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act those acts, as anended, or under Chapter 1761. of the Revised
Code;

(15) bligations consisting of notes, bonds, debentures, or
equi prent trust certificates issued under an indenture—which that
are the direct obligations, or in the case of equipnent trust
certificates are secured by direct obligations, of a railroad or
i ndustrial corporation, or a corporation engaged directly and
primarily in the production, transportation, distribution, or sale
of electricity or gas, or the operation of tel ephone or telegraph
systens or waterworks, or in sone conbination of thenm provided
that the obligor corporation is one whieh that is incorporated
under the laws of the United States, any state, o the District of

Col unbi a, or foreign governnment., and the obligations are rated at

the time of purchase in the highest or next highest classification
established by at |east two standard rating services selected from
a list of the standard rating services whieh that shall be
prescribed by the superintendent of financial institutions;

provi ded that every such list shall be certified by the
superintendent to the clerk of each probate court in the state,

and shall continue in effect until a different list is prescribed

and certified as provided in this division;

(16) bligations issued, assuned, or guaranteed by the
i nternational finance corporation or by the international bank for
reconstruction and devel opnment, the Asian devel opnent bank, the
i nter-American devel opnment bank, the African devel opnent bank, or
ot her sim | ar devel opnent bank in which the president, as
aut hori zed by congress and on behalf of the United States, has
accepted nenbership, provided that the obligations are rated at
the tinme of purchase in the highest or next highest classification
established by at |east one standard rating service selected from
a list of standard rating services whiech that shall be prescribed

by the superintendent of financial institutions;
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(17) Securities of any investnent conpany, as defined in and
regi stered under sections 3 and 8 of the "Investnment Conpany Act
of 1940," 54 Stat. 789, 15 U S.C. A 80a-3 and 80a-8, that are
i nvested exclusively in forms of investnment or in instrunents that
are fully collateralized by forns of investnment in which the
fiduciary is permtted to invest pursuant to divisions (A)(1) to
(16) of this section, provided that, in addition to sueh those
forms of investnent, the investnent conpany may, for the purpose
of reducing risk of loss or of stabilizing investnment returns,

engage i n hedgi ng transacti ons.

(B) No administrator or executor may invest funds bel ongi ng
to an estate in any asset other than a direct obligation of the
United States that has a nmaturity date not exceedi ng one year from
the date of investnment, or other than in a short-terminvest ment
fund that is invested exclusively in obligations of the United
States or of its agencies, or primarily in sueh those obligations
and otherwise only in variable demand notes, corporate noney
mar ket i nstrunments including, but not limted to, comerci al
paper, or fully collateralized repurchase agreenents or other
evi dences of indebtedness that are payable on demand or generally
have a maturity date not exceedi ng ninety-one days fromthe date
of investment, except with the approval of the probate court or

with the permission of the instrunments creating the trust.

(O(1) In addition to the investnments allowed by this
section, a guardian or trustee, with the approval of the court,
may invest funds belonging to the trust in productive real estate
property located within the state, provided that neither the
guardi an nor the trustee nor any nenber of the famly of either
has any interest in sueh the real estate property or in the
proceeds of the purchase price. The title to any real estate
property so purchased by a guardi an sust shall be taken in the

name of the ward
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(2) Notwi thstanding the provisions of division (C(1) of this
section, the court may permt the funds to be used to purchase or
acquire a hone for the ward or an interest in a hone for the ward
in which a menber of the ward's fanmily may have an interest. After

the filing of the petition by a guardian or a conservator for

authority to purchase or acquire a hone for the ward or an

interest in a hone for the ward in which a nenber of the ward's

family may have an interest, the matter shall be set for a hearing

bef ore the probate court.

(D) If the fiduciary is a trustee appointed by and
accountable to the probate court, the fiduciary shall invest the
trust's assets pursuant to the requirenents and standards set

forth in the Chio Uniform Prudent |nvestor Act.

Sec. 2109.371. (A) In addition to those investnents made
eligible by section 2109.37 or 2109.372 of the Revised Code,
i nvestnents may be nade by a fiduciary other than a guardi an under
sections 5905.01 to 5905.19 of the Revised Code, and subject to
the restriction placed on an admi nistrator or executor by division
(B) of section 2109.37 of the Revised Code, in any of the
foll owi ng ki nds and cl asses of securities, provided that it may be
lawfully sold in Chio and investnment is nade only in sueh those
securities as that would be acquired by prudent persons of
di scretion and intelligence in sueh those matters who are seeking

a reasonabl e inconme and the preservation of their capital

(1) Securities of corporations organi zed and exi sting under
the aws of the United States, the District of Colunbia, e+ any

state of the United States, or any foreign governnment or state,

i ncluding, but not limted to, bonds, debentures, notes, equipnent
trust obligations, or other evidences of indebtedness, and shares

of common and preferred stocks of sueh those corporations;

(2) Subject to division (C) of this section, collective
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i nvest ment funds established in accordance with section 1111.14 of
the Revised Code or securities of any investnent conpany,
including any affiliated investment conpany, whether or not the
fiduciary has invested other funds held by it in an agency or

ot her nonfiduciary capacity in the securities of the same

i nvest ment conpany or affiliated investnent conpany. Sueh Those
investments may be made regardless of the eligibility of the

underlying assets held by the fund portfolios of the investnent
conpany.

(3) Bonds or other interest-bearing obligations of any state
or territory of the United States, or of any county, city,
vill age, school district, or other legally constituted politica
taxi ng subdivision of any state or territory of the United States,
not ot herw se eligible under division (A)(2) or (3) of section

2109. 37 of the Revised Code, or of any foreign governnent;

(4) Debt or equity securities of foreign corporations that

trade on recogni zed United States dom cil ed exchanges.

(B) No investnment shall be made pursuant to this section
whi-eh that, at the tinme sueh the investnent is nade, causes the
aggregate nmarket value of the investnments, not made eligible by
section 2109.37 or 2109.372 of the Revised Code, to exceed sixty
per cent of the aggregate market value at that tine of all the
property of the fund held by the fiduciary. No sale or other
liquidation of any investnent shall be required solely because of
any change in the relative market value of those investnments nmade
eligible by this section and those nmade eligible by section
2109. 37 or 2109.372 of the Revised Code; provided that, in the
event of a sale of investnments authorized by this section, the
proceeds fromthe sale nay be reinvested in the kinds and cl asses
of securities authorized by this section without regard to the
percentage linmtation provided in this division. In deternining

t he aggregate market value of the property of a fund and the
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percentage of a fund to be invested under this section, a
fiduciary may rely upon published market quotations as to those
investments for which sueh those quotations are avail able and upon
sueh the valuations of other investnments as that, in the
fiduciary's best judgnent, seemfair and reasonable according to

avai | abl e i nfornmati on.

(O(1)(a) A fiduciary making an investnent of trust funds in
securities of an affiliated investnment conpany, or a bank
subsidiary corporation or other corporation owned or controlled by
the bank hol di ng conpany that owns or controls the fiduciary, nmay
charge a reasonabl e fee for investnment advisory, brokerage,
transfer agency, registrar, managenent, or other simlar services
provided to an affiliated investnent conpany. The fee may be in
addition to the conmpensation to which the fiduciary is otherw se
entitled to receive fromthe trust, provided that the fee is
charged as a percentage of either asset value or incone earned or
actual anount charged and is disclosed at | east annually by
prospectus, account statenent, or any other witten nmeans to al
persons entitled to receive statements of account activity. The
fiduciary shall disclose the relationship between the fiduciary
and the affiliated i nvestnment conpany, at |east annually by

account statenment, whether or not the fee is charged.

(b) A fiduciary making an investnment of trust funds in
securities of an affiliated investnent conpany pursuant to
division (A)(2) of this section shall, when providing any periodic
account statenments to the trust fund, report the net asset val ue
of the shares conprising the investnent of the trust funds in the

affiliated investnent conpany.

(c) If a fiduciary making an investnent of trust funds in
securities of an affiliated investnent conpany pursuant to
division (A)(2) of this section invests sueh those funds in any

mutual fund, the fiduciary shall disclose, in at |east ten-point
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bol df ace type, by prospectus, account statenment, or any other
witten nmeans to all persons entitled to receive statenments of
account activity, that the nutual fund is not insured or
guaranteed by the federal deposit insurance corporation or by any
ot her governnent - sponsored agency of the federal government or of

this state.

(2) Unless the investnent of trust funds in securities of an
affiliated i nvestnment conpany can be nmade under the terns of the
instrunent creating the trust, an exception to the investnent of
trust funds in securities of an affiliated investnent conpany nay
be filed with the probate court. Any exception filed pursuant to
this division smust shall be signed by all persons who woul d, at
the time the exception is filed, be pernmitted to file an exception
to an account pursuant to section 2109. 33 of the Revised Code and
must shall state that all sueh of those persons request that the
current investnent of trust funds in securities of an affiliated
i nvest nent conpany be termi nated within a reasonable tine. If the
probate court deternines that the exception conplies with the
requi rements of this division, the probate court shall establish a
schedul e for disposing of any current investments in securities of
an affiliated investnment conpany, and the fiduciary shall cause
the trust to dispose of the investnents in accordance with the
schedul e. The fiduciary shall not be liable for any loss incurred
by the trust as a result of conplying with division (C)(2) of this

section.

(D) As used in this section, "affiliated investnment conpany"
and "reasonabl e fee" have the same nmeanings as in division (E) of
section 1111.13 of the Revi sed Code.

Sec. 2109.372. (A) As used in this section:

(1) "Short termtrust-quality investnment fund' neans a short

terminvestnent fund that neets both of the follow ng conditions:
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(a) The fund may be either a collective investnent fund
establ i shed in accordance with section 1111. 14 of the Revised Code
or a registered investnment conpany, including any affiliated
i nvest ment conpany whether or not the fiduciary has invested other
funds held by it in an agency or other nonfiduciary capacity in
the securities of the sane regi stered investnent conpany or

affiliated investnent conpany.

(b) The fund is invested in any one or nore of the follow ng

manner s:
(i) I'n obligations of the United States or of its agencies;

(ii) I'n obligations of one or nore of the states of the

United States or their political subdivisions;

(iii) In obligations of foreign governnents or states;

(iv) In variable demand notes, corporate noney market
instrunents including, but not limted to, conmercial paper rated
at the time of purchase in either of the two highest
classifications established by at | east one nationally recognized

standard rating service;

w)r(v) Deposits in banks, savings banks, or savings and | oan
associ ati ons, whose deposits are insured by the federal deposit
i nsurance corporation, or in credit unions insured by the national
credit union adnministration or by a credit union share guaranty
corporation established under Chapter 1761. of the Revi sed Code,
if the rate of interest paid on sueh those deposits is at |east
equal to the rate of interest generally paid by such those banks,
savi ngs banks, savings and | oan associations, or credit unions on

deposits of similar ternms or anounts;

-(vi) In fully collateralized repurchase agreenents or
ot her evidences of indebtedness that are of trust quality and are
payabl e on demand or have a maturity date consistent with the

pur pose of the fund and the duty of fiduciary prudence.
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(2) "Registered investnent conpany" neans any investment
conmpany that is defined in and regi stered under sections 3 and 8
of the "lnvestnent Conpany Act of 1940," 54 Stat. 789, 15 U S.C A
80a- 3 and 80a- 8.

(3) "Affiliated investnment conpany" has the sane neani ng as
in division (E)(1) of section 1111.13 of the Revi sed Code.

(B) Afiduciary is not required to invest cash that bel ongs
to the trust and may hold that cash for the period prior to

distribution if either of the follow ng appli es:

(1) The fiduciary reasonably expects to do either of the

fol |l ow ng:

(a) Distribute the cash to beneficiaries of the trust on a

quarterly or nore frequent basis;

(b) Use the cash for the paynent of debts, taxes, or expenses
of administration within the ninety-day period follow ng the

recei pt of the cash by the fiduciary.

(2) Determined on the basis of the facilities available to
the fiduciary and the ampbunt of the inconme that reasonably coul d
be earned by the investnent of the cash, the anobunt of the cash
does not justify the administrative burden or expense associ ated

with its investnment.

(O If a fiduciary wishes to hold funds that belong to the
trust in liquid formand division (B) of this section does not
apply, the fiduciary may so hold the funds as |long as they are

temporarily invested as described in division (D) of this section

(D)(1) Afiduciary may nake a tenporary investnent of cash
that the fiduciary may hold uninvested in accordance with division
(B) of this section, and shall nake a tenporary investnment of
funds held in liquid formpursuant to division (C) of this

section, in any of the follow ng investnents, unless the governing
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i nstrunment provides for other investnents in which the tenporary

i nvestnent of cash or funds is permtted:
(a) A short termtrust-quality investnment fund;

(b) Direct obligations of the United States or of its

agenci es;

(c) A deposit with a bank, savings bank, savings and | oan
association, or credit union, including a deposit with the
fiduciary itself or any bank subsidiary corporati on owned or
controll ed by the bank hol di ng conpany that owns or controls the
fiduciary, whose deposits are insured by the federal deposit
i nsurance corporation, if the rate of interest paid on that
deposit is at least equal to the rate of interest generally paid
by that bank, savings bank, savings and | oan associ ation, or

credit union on deposits of simlar terns or anpunts.

(2) Afiduciary that nakes a tenporary investnent of cash or
funds pursuant to division (D)(1) of this section nmay charge a
reasonabl e fee for the services associated with that investnent.
The fee shall be in addition to the conpensation to which the

fiduciary is entitled for ordinary fiduciary services.

(3) Fiduciaries that make one or nore tenporary investnments
of cash or funds pursuant to division (D)(1) of this section shal
provide to the beneficiaries of the trusts involved, that are
currently receiving income or have a right to receive incone, a
witten disclosure of their tenporary investnent practices and, if
appli cable, the nethod of conputing reasonable fees for their
tenporary investment services pursuant to division (D)(2) of this
section. Fiduciaries may conply with this requirenment in any
appropriate witten docunent, including, but not limted to, any

peri odi c statenment or account.

(4) A fiduciary that nakes a tenporary investnent of cash or

funds in an affiliated investnent conpany pursuant to division
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(D (1)(a) of this section shall, when providing any periodic
account statenents of its tenporary investnent practices, report
the net asset value of the shares conprising the investnent in the

affiliated investnent conpany.

(5) If a fiduciary that nmakes a tenporary investnent of cash
or funds in an affiliated investnment conpany pursuant to division
(D)(1)(a) of this section invests in any nutual fund, the
fiduciary shall provide to the beneficiaries of the trust
i nvol ved, that are currently receiving inconme or have a right to
receive incone, a witten disclosure, in at |east ten-point
bol df ace type, that the mutual fund is not insured or guaranteed
by the federal deposit insurance corporation or by any other
gover nment agency or governnent-sponsored agency of the federa

governnent or of this state.

Sec. 2109.38. Sections 2109.37, 2109.371, and 2109. 372 of the
Revi sed Code do not prohibit a fiduciary fromretai ning any part

of a trust estate as received by himthe fiduciary even though

sueh that part is not of the class or percentage pernitted to
fiduciaries, or fromretaining any investnent nmade by himthe
fiduciary after sdueh the investnent ceases to be of a class or
exceeds the percentage pernmitted by | aw, provided the
circunstances are not such as to require the fiduciary to dispose

of sueh the investnent in the performance of his the fiduciary's

duti es.

Sec. 2109.39. Afiduciary entitled to a distributive share of
the assets of an estate or trust has the sanme right as other
beneficiaries to accept or demand distribution in kind and may
retain any security or investnment so distributed to himthe
fiduciary as though it were a part of the original estate received
by himthe fiduciary.
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Sec. 2109.40. Unless the instrunent creating a trust forbids,
a fiduciary nmay do all of the things whieh that an individual
hol der might do with respect to securities held by himthe
fiduciary, including the exercise or sale of subscription rights,
t he acceptance of new stock in the same corporation in place of
the stock held, or in the event of reorganization, sale, or mnerger
in a different corporation, and with the approval of the probate
court, the investnent of additional funds where if required of al

sharehol ders participating in a reorgani zation

Sec. 2109.42. Subject to section 2109.372 of the Revised
Code, a fiduciary who has funds belonging to a trust which that
are not required for paynment of current obligations of his the

fiduciary's trust or distribution shall, unless otherw se ordered

by the probate court, invest sueh those funds within a reasonabl e
time according to section 2109.37 or 2109.371 of the Revised Code.
On failure to do so, sueh the fiduciary shall account to the trust
for sueh any loss of interest as that is found by the court to be

due to his the fiduciary's negligence.

Sec. 2109.43. No fiduciary shall make any personal use of the
funds or property belonging to a trust. For a violation of this
section, sueh the fiduciary and his the fiduciary's bond shall be

liable in an action for any | oss occasi oned by sueh that use and
for sueh any additional amount by way of forfeiture, not exceeding
the anount of the | oss occasioned by sueh the use, as that may be
fixed by the probate court hearing sueh the case. Suweh Those
anmounts shall be payable for the benefit of the beneficiary, if

living, and to his the beneficiary's estate if he the beneficiary

is deceased. | n addition to the penalties under this section, the

court may renpve the fiduciary pursuant to section 2109.24 of the

Revi sed Code for fraudul ent conduct or dereliction of duty related
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to the fiduciary's personal use or msuse of funds or property

bel onging to a trust. However, if all interested persons consent

to the fiduciary's use of the property in a signed witing filed

with the probate court, the fiduciary may nake personal use of

property belonging to the trust.

An action under this section shall be brought not |ater than
one year after the termnation of the trust or the discovery of
sueh that | oss.

It is within the court's discretion, upon application, notice

to interested persons, and a hearing, to allow the personal use of

trust property by the fiduciary.

Sec. 2109.44. (A) Fiduciaries shall not buy fromor sell to
thensel ves and shall not have in their individual capacities any
dealings with the estate, except as expressly authorized by the
i nstrunent creating the trust and then only 433313 131114 with
the approval of the probate court in each instance. No corporate

fiduciary, -~ as defined in section 1101.01 of the Revi sed Code,

that is not subject to exami nation or regulatory oversight by the
superintendent of financial institutions, the conptroller of the
currency, or the office of thrift supervision shall be permtted
to deal with the estate, any power in the instrunent creating the
trust to the contrary notwithstanding. This section does not
prohibit a fiduciary from nmaki ng an advancenent when if the
advancenment has been expressly authorized by the instrunent
creating the trust or when if the probate court approves or from

engagi ng in any act authorized by this chapter.

(B) The fiduciary may petition the court for authority to

pur chase property of the estate if all of the foll ow ng

requi rements are net:

(1) Witten consent to the purchase is signed by the

foll owi ng:
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(a) Each known heir whose interest in the estate would be

affected by the proposed purchase;

(b) Each known devi see whose interest in the estate would be

affected by the proposed purchase.

(2) The witten consents are filed with the court.

(3) The purchase is shown to be to the advantage of the

est at e.

(G The court shall deliver notice of the hearing on the

petition to the heirs, devisees, or |egatees of the estate or any

i nt erested person.

Sec. 2109.45. Before the probate court confirns a sale by an
executor, adm nistrator, guardian, assignee, or trustee made under
an order allowing that officer to nake a private sale, the court
shall require that officer to file a statenent indicating that the
private sale was nade after diligent endeavor to obtain the best
price for the property and that the private sale was at the

hi ghest price he the executor, administrator, gquardi an, assignee,

or trustee could get obtain for the property.

Sec. 2109.46. \Wen it appears to be for the best interests of

the trust entrusted estate, a fiduciary other than an executor or

adm ni strator may, with the approval of the probate court, borrow
noney and nortgage real estate property belonging to the trust
entrusted estate, whether sueh the real estate property was

acqui red by purchase or by descent and distribution.

The fiduciary proposing se to borrow noney wust shall file in

the probate court which that appointed himthe fiduciary a
petition conpl ai nt describing all of the real estate property in
the trust and stating the nature and anmount of the encunbrances
thereon on that real property, the date sueh those encunbrances

becane or will becone due, and the rate of interest thereen on
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those encunbrances. The petitioen conplaint shall also contain a

statenent of the personal property in the trust, the income from

sueh the personal property, and the incone fromthe real estate

property in sueh the trust. Suweh—petition The conplaint if filed
by a guardi an shall state the names, ages, and residences of the

ward and next of kin known to be a resident inthe of this state,
i ncl udi ng the spouse of sueh the ward and persons holding |iens on

such the real estate property unless the liens will be

extingui shed, all of whom pust shall be made defendants and be

notified of the pendency and prayer of the petitien conplaint in
sueh the manner as that the court directs. In addition sueh

petition, the conplaint shall contain a statenment of the nature of

the imbeeility inconpetency or insanity incapacity, if any, of
suech the ward, whether tenporary or confirmed and its duration

Except as provided in this section, the defendants and notice
thereto to the defendants shall be the sanme as though the rea

estate property proposed to be nortgaged were being sold by the

fiduciary. The petitien conplaint shall set forth the purpose of
the loan, the anount required therefor for the |oan, and sueh any

other facts as that may be pertinent to the question whether sueh
the nmoney shoul d be borrowed and shall contain a prayer that the
fiduciary be authorized to nortgage so nmuch of the ward's | ands as

may be necessary to secure such the | oan.

Upon the filing of sueh-petition the conplaint, the

proceedi ngs as to pleadings and proof shall be the sane as on

petit+oen a conplaint to sell real estate property belonging to the

trust.

Sec. 2109.47. Before the probate court nakes an order
aut hori zing a guardian to nortgage real estate property for the
pur pose of borrowi ng noney to nake repairs or inprovenents, the
court shall appoint three disinterested persons whose duty it

shall be to investigate fully the necessity for and the
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advisability of nmaking the repairs or inprovenments and their

probabl e cost and to report their conclusions to the court.

Sec. 2109.48. If on the final hearing of a fiduciary's
peti+tioen conplaint to borrow noney and nortgage real estate
property belonging to the trust it appears to be for the best
interests of the trust that the prayer of the petitien conpl aint
be granted, the probate court shall fix the anmbunt necessary to be

borrowed, direct what lanrds real property shall be encunbered by

nortgage to secure sdueh that anmount, and issue an order to such

the fiduciary directing himthe fiduciary to ascertain and report

to the court the rate of interest and the length of tinme for which

he the fiduciary can borrow such that anopunt.

If sueh the report of the fiduciary and the terns proposed

are satisfactory to the court, they nay be accepted and confirned
and the fiduciary ordered, as fiduciary, to execute a note for

steh the anmount to be borrowed and a nortgage on the lands rea

property so designated, which shall be a valid |ien thereen on the
property. The fiduciary in no way shall be personally liable for
the paynent of any part of the sum borrowed, but sueh the

nort gaged Lands real property alone shall be bound therefeor for
its paynment. Sueh The court shall direct the distribution of the

fund and the fiduciary shall report to the court, for its
approval , the execution of sueh the notes and nortgage and his the

fiduciary's distribution of the fund.

Sec. 2109.49. The probate judge, when if the probate judge
deens considers it necessary or upon the witten application of
any party interested in the trust estate, may appoint a suitable
persons person to investigate the admnistration of the trust or
estate and report to the court. The expense thereef of the

investigation shall be taxed as costs against the party asking for

sueh the exami nation or the trust fund, as the court nay decree.
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This section shall not apply to a corporate trustee whieh that is

subj ect to section 1111.28 of the Revised Code.

Sec. 2109.50. Upon conplaint nade to the probate court of the
county having jurisdiction of the adninistration of a—trust an

estate, _a testanmentary trust. or a guardianship or of the county

wherein where a person resides against whomthe conplaint is made,

by a person interested in such—trust the estate, testanentary

trust, or gquardianship or by the creditor of a person interested

in sueh—trust the estate, testanentary trust, or guardi anship

agai nst any person suspected of having conceal ed, enbezzl ed, or
conveyed away or of being or having been in the possession of any

noneys, chattels personal property, or choses in action of suech

the estate, testanmentary trust, or guardi anship, said the court
shal | by citation—attachrent—or—warrant—or——ecirecunstances
: e . . : o

ot her judicial order conpel the person or persons se suspected to

forthwith appear before it to be exanined, on oath, touching the
matter of the conplaint. Were |f necessary such, the citationys

attachment—or—warrant or other judicial order may be issued into
any county in the state and shall be served and returned by the

officer to whomit is delivered. The officer to whom sueh the

process is delivered shall be liable for negligence inits service
or return in Hke a simlar manner as sheriffs are liable for
negligence in not serving or returning a capias issued upon an

i ndi ctnent. Before issuing an extra-county citation—attachrent—or

warrant or other judicial order, the probate judge nmay require the
conmpl ai nant to post security with the probate court in sueh an
anount and in sueh a formas that the probate judge shalt—+ind
finds acceptable in order to cover the costs of the proceedi ng
under this section, including in sueh those costs a reasonabl e

al | onance for the travel-ing travel expenses of the person or
persons agai nst whom an extra-county citation—attachrenrt—er
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war+ant- or other judicial order is to be issued. Sweh The security

may be in the formof a bond, the anmount, terns, conditions, and
sureties of which shall be subject to the approval of the probate

j udge.
The probate court nmay initiate proceedings on its own notion.

The probate court shall ferthwth pronptly proceed to hear

and determ ne the matter.

The exami nations, including questions and answers, shall be
reduced to witing, signed by the party exanmined, and filed in the

probate court.

If required by either party, the probate court shall swear
sueh the wi tnesses as—ay—be who are offered by either party
touching the matter of sueh the conplaint and cause the
exam nation of every sdeh witness, including questions and
answers, to be reduced to witing, signed by the w tness, and

filed in the probate court.

Al'l costs of sueh the proceedings, including the reasonable
traveling travel expenses of a person agai nst whom an
extra-county citation—attachrent—or—warrant or judicial order is

i ssued, shall be assessed against and paid by the party making the

conpl ai nt, except as provided by section 2109.52 of the Revised
Code.

Sec. 2109.51. If a person conpelled under section 2109.50 of
the Revised Code to appear for exam nation refuses to answer
i nterrogatories propounded, the probate court shall comit suech
the person to the county jail, and sueh the person shall remain in

cl ose custody until he the person submits to the court's order

Sec. 2109.52. \Wen passing on a conplai nt nmade under section
2109. 50 of the Revised Code, the probate court shall determ ne, by

the verdict of a jury if either party requires it or without if
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not required, whether the person accused is guilty of having
conceal ed, enbezzl ed, conveyed away, or been in the possession of

noneys, c¢hattels personal property, or choses in action of the

trust estate, testanentary trust. or quardianship. |If sueh the

person is found guilty, the probate court shall assess the anmpunt
of damages to be recovered or the court may order the return of
the specific thing conceal ed or enbezzled or nay order restoration
in kind. The probate court nmay issue a citation or other judicial
order into any county in this state—whicheitatioen that shall be
served and returned as provided in section 2109. 50—+reguiring of

the Revised Code. The citation or other judicial order shal

require any person to—appear—before it who clains any interest in
the assets alleged to have been conceal ed, enbezzl ed, conveyed, or
hel d i n possessi on anrd—at—sueh to appear before the court. At the

hearing, the court nay hear and determine questions of title

relating to sueh those assets. In all cases, except when the
person found guilty is the fiduciary, the probate court shal
forthwith render judgnent in favor of the fiduciary or if there is
no fiduciary in this state, the probate court shall render
judgment in favor of the state, against the person found guilty,
for the amobunt of the nobneys or the value of the ehattels personal
property or choses in action conceal ed, enbezzl ed, conveyed away,
or held in possession, together with ten per cent penalty and al
costs of sueh the proceedings or conplaint; except that such the
judgment shall be reduced to the extent of the value of any thing
specifically restored or returned in kind as provided in this

secti on.

If the person found guilty is the fiduciary, the probate
court shall ferthwith render judgnent in favor of the state
agai nst himthe fiduciary for sueh the anbunt of the noneys or the

val ue of the personal property or choses in action conceal ed,

enbezzl ed, conveyed away, or held in possession, together with

penalty and costs as provided in this section.
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Sec. 2109.53. If a judgnment is rendered against a fiduciary
under section 2109.52 of the Revised Code, he the fiduciary shal

forthwith be renoved by the probate court and-that part—oefthe
| I i chall | : I I

persoen. If any portion of the estate, testamentary trust, or

guardi anship remains to be adm nistered by the probate court at

the tine of the renoval of the fiduciary, the court shall appoint

a new fiduciary to continue the adm nistrative process. A

fiduciary se that is renmoved shall not receive conpensation for
acting as fiduciary and sust shall be charged in—his—account—with
for the amount of sweh the judgnment. Sweh The fiduciary's property
al so shall be liable for the satisfaction of the judgnent on
execution issued thereenr on the judgment by his the fiduciary's

successor.

Sec. 2109.54. The fiduciary in whose favor a judgnent has
been rendered by the probate court under section 2109.52 of the
Revi sed Code shall|l ferthwith deliver to the clerk of the court of
common pleas a certificate of sweh that judgnent in accordance
wi th section 2329. 04 of the Revised Code—which—eertificatethe.
The probate judge court shall rmeke—eut conplete and deliver the

certificate to sueh the fiduciary on demand. The clerk shall

forthwith i ssue an execution of the court of common pleas for the
anmount of the judgnent and the costs that have accrued or that nay

accrue thereen on the judgnent. Thenceforth proceedi ngs on

execution shall be the sane as if the judgnent had been rendered

in sueh that court of common pl eas.

Sec. 2109.55. If a judgnment is rendered in the name of the
state under section 2109.52 of the Revised Code and there is no
fiduciary within this state, the prosecuting attorney shall cause

the certificate provided for in section 2109.54 of the Revised
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Code to be filed in the clerk's office and proceed thereen to

execution on the judgnent as provided in sdeh that section. Sueh

The prosecuting attorney shall pay the noney realized upon suech
the execution to the county treasurer for the use of suchtrust

the estate, testanmentary trust., or guardi anship, reserving sueh

t he conpensation to hiwsel+—as the prosecuting attorney that the

probate court all ows.

Sec. 2109.56. Al gifts, grants, or conveyances of land-
tenerents—heredi-tarents real property, rents, or ehattels

personal property and all bonds, judgnents, or executions nade or

obtained with intent to avoid the purpose of the proceedi ngs set
forth in sections 2109.50 to 2109. 55—nelusive~ of the Revised
Code, or in contenplation of any exami nation or conplaint provided

for by sueh those sections, shall be void.

Sec. 2109.57. In any action or proceeding pending in a court
of record, if it is made to appear to the court that any person
entitled to all or a part of the proceeds of property sold in suech
that action or proceeding is unknown or is a nonresident and not
represented in sueh the action or proceeding or that the person
entitled cannot, at the tinme, definitely be ascertai ned, the
probate court may appoint a trustee to whomthe notes and
nortgages for the unpaid part shall be nmade, delivered, and paid
and to receive, hold, and manage such the proceeds or part thereof
of the proceeds. Suweh The trustee shall collect the unpaid part of

the proceeds of the property sold, by action or otherw se, and
shal | pay over suaeh that fund only on the order of the probate
court appointing him the trustee.

Paynment to sueh the trustee shall be a bar to any claim
thereafter made by any person and the persons or corporations
payi ng sueh the nmoney in no case shall be required to see to the

application of the noney paid.
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If a person entitled to any portion of the noney held by sueh
the trustee fails for seven or nore years after sueh the trustee's
appoi ntmrent to make claimto the noney and to present the proof
necessary to entitle sueh the person to sueh the noney, the
prosecuting attorney of the county in which sueh the trustee was
appoi nted shall collect it, with the interest accrued thereen on
the noney, fromsueh the trustee and pay it into sueh the county's

treasury, to be placed to the credit of the general fund.

Wher Upon application to the probate court whieh that
appoi nted sueh the trustee is——satisfiedthat—a and present nent of

the proof necessary to entitle the person who—appears—andclains
to the mpreys—paidinto-the county treasury hasa rightto receive

them noney, the court shall order the paynent of the noney to the

person in whole or part, less the costs of collection by the

prosecuting attorney—such—court—shallorderthe payrentthereof
to-the person-shownto be entitled to such -rmpreys—Such. The
person, on the judge's certificate, shall be given a warrant
therefoer for the noney by the county auditor.

Sec. 2109.58. Each fiduciary as to whomdefinite provision is
not made in sections 2111.14 and 2115.02 of the Revi sed Code shal

make and file within three nonths after his the fiduciary's

appointrrent a full inventory of the real and personal property
belonging to thetrust be entrusted with the fiduciary, its val ue,

and the value of the yearly rent of the real property.

Except as provided by section 2115.16 of the Revised Code,
exceptions to the inventory of a fiduciary may be filed at any
time within six nonths after the return of the inventory by any

person interested in the t+ust entrusted property or in any of the

property included in the inventory, but the six-nonth period shall
not apply in case of fraud or conceal ment of assets. At the

hearing, the fiduciary and any wi tness nmay be exani ned under oath.
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The probate court shall enter its finding on the journal and tax

the costs as nay be equitable.

Sec. 2109.59. If a fiduciary, upon demand, refuses or
negl ects to pay any creditor whose claimhas been allowed by the
fiduciary and not subsequently rejected or to pay any creditor or
make distribution to any person interested in the estate whose
claimor interest has been established by judgnent, decree, or
order of court, including an order of distribution, sueh the
creditor or other person nmay file a petition against the fiduciary
in the probate court fromwhich the fiduciary received his the
fiduciary's appointnment to enforce sueh the paynent or
distribution, briefly setting forth therein in the petition the

amount and nature of his the creditor's or other person's claimor

interest. Sueh The petition shall not be filed against an executor
or admnistrator until the expiration of the period prescribed in
section 2117.30 of the Revised Code.

When sueh the petition is filed, the probate court shall
issue a citation to the fiduciary setting forth the filing of the
petition and the nature of the claimof the petitioner and
commandi ng sueh the fiduciary to appear before the court on the
return day thereef to answer and show cause why a judgnment shoul d

not be rendered or order entered against himthe fiduciary. Sueh

The citation shall be returnable not |ess than twenty nor nore
than forty days fromits date and shall be served and returned by
an officer as in the case of sunmons. Sueh The citation may issue

to any county in the state.

On the return of the citation_ the cause shall be set for
hearing, unless for good cause shown it is continued. The probate
court nmay hear and determne all questions necessary to ascertain
and fix the amount due fromthe fiduciary to the petitioner and

render sueh the judgnment or nmake sueh the order as that may be
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proper. |f necessary, sueh the court may hear, determ ne, and
settle the rights and clains of all parties interested in the
subj ect matter of the petition. For sueh that purpose the probate
court nmay cause allow all parties in interest to be made parties
to sueh the petition by anmended, supplenental, or erosspetition

cross-petition. The court shall cause notice to be served on all

suech the parties in the manner provided in this section for

service of the citation upon the fiduciary.

In any sueh proceeding under this section, the sureties on
the bond of the fiduciary, if nade parties thereteo to the
proceedi ng, may make any defense that the fiduciary could make and
the court may render sueh the judgnent or nmake sueh the order with

respect to the sureties as that may be proper.

Sec. 2109.60. When a proceeding set forth in section 2109. 59
of the Revised Code is pending in the probate court, sueh the
court, on notion of any party therete or on the court's own
notion, may reserve—and-send-such transfer the cause to the court

of comon pl eas whieh, and the court of commmn pleas shall hear

settle, and determine all issues as provided in sueh that section.
In case of sueh—reservation the transfer, the probate court shal

prepare a transcript of the proceedings in the cause, so far as it

has progressed, whieh that, with the petition and ot her papers
thereirn in the proceedi ngs, ferthwith shall be filed with the

clerk of the court of comon pleas.

Sec. 2109.61. An action may be prosecuted on the bond of a
fiduci ary against any one or nore of the obligors thereef on the
bond by any person who has been injured by reason of the breach of
any condition of the bond. Sueh The action shall be prosecuted for
the benefit of all persons who are interested in the estate and
who have been sinmilarly injured. Any such person or any obligor on

the bond who is not already a party to the action may intervene
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therein in the action or be nmade a party therete to the action by
suppl enental , amended, or erosspetition cross-petition. Notice of

any action or proceedi ng agai nst the bonded fiduciary shall be

given to the surety.

If a surety on the bond of a fiduciary is not nmade a party to
an action or proceedi ng agai nst sueh the fiduciary, the fact that
a judgnent was rendered or an order was entered agai nst the
fiduciary shall constitute only prima-facie evidence of the
justice and validity of the claimin an action subsequently

brought agai nst the sureties on the bond of the fiduciary.

Sec. 2109.62. (A) (1) Upon the filing of a notion by a trustee
with the court that has jurisdiction over the trust, upon the
provi sion of reasonable notice to all beneficiaries who are known
and in being and who have vested or contingent interests in the
trust, and after holding a hearing, the court nmay termnate the
trust, in whole or in part, if it deternmines that all of the
foll owi ng apply:

(a) It is no longer econonically feasible to continue the

trust.

(b) The termination of the trust is for the benefit of the

beneficiari es.
(c) The termination of the trust is equitable and practical.

(d) The current value of the trust is |ess than one hundred

t housand dol | ars.

(2) The existence of a spendthrift or sinmilar provision in a
trust instrument or will does not preclude the termination of a

trust pursuant to this section

(B) If property is to be distributed froman estate being
probated to a trust and the termnnation of the trust pursuant to

this section does not clearly defeat the intent of the testator
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the probate court has jurisdiction to order the outright

di stribution of the property or to nake the property custodi al
property under sections 5814.01 to 5814.09 of the Revised Code. A
probate court may so order whether the apptication notion for the
order is made by an inter vivos trustee nanmed in the will of the

decedent or by a testanentary trustee.

(C© Upon the termnation of a trust pursuant to this section
the probate court shall order the distribution of the trust estate
in accordance with any provision specified in the trust instrunent
for the prenature termination of the trust. If there is no
provi sion of that nature in the trust instrument, the probate
court shall order the distribution of the trust estate anong the
beneficiaries of the trust in accordance with their respective
beneficial interests and in a manner that the court determ nes to
be equitable. For purposes of ordering the distribution of the
trust estate anong the beneficiaries of the trust under this

di vision, the court shall consider all of the follow ng:

(1) The existence of any agreenment anong the beneficiaries

with respect to their beneficial interests;

(2) The actuarial values of the separate beneficial interests

of the beneficiaries;

(3) Any expression of preference of the beneficiaries that is

contained in the trust instrunent.

Sec. 2111.02. (A MWhen If found necessary, the probate court
on its own notion or on application by any interested party shal
appoi nt, subject to divisions (C) and (D) of this section and to
section 2109.21 and division (B) of section 2111.121 of the
Revi sed Code, a guardi an of the person, the estate, or both, of a
m nor or inconpetent, provided the person for whomthe guardian is
to be appointed is a resident of the county or has a | egal

settlenment in the county and, except in the case of a minor, has
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had the opportunity to have the assi stance of counsel in the
proceedi ng for the appoi ntnment of sueh that guardian. An
interested party includes, but is not linmited to, a person

nonmi nated in a durable power of attorney as described in division
(D) of section 1337.09 of the Revised Code or in a witing as
described in division (A) of section 2111.121 of the Revi sed Code.

Except when the guardian of an inconpetent is an agency under
contract with the departnment of devel opnental disabilities for the
provi sion of protective services under sections 5123.55 to 5123.59
of the Revised Code, the guardian of an inconpetent, by virtue of

sueh the appointnent as guardi an, shall be the guardian of the

nm nor children of the guardian's ward, unless the court appoints

sonme ot her person as their guardi an

When the prinmary purpose of the appointnment of a guardian is,
or was, the collection, disbursenent, or administration of noneys
awarded by the veterans administration to the ward, or assets
derived from sueh those noneys, no court costs shall be charged in
the proceeding for the appointnent or in any subsequent
proceedi ngs made in pursuance of the appointnment, unless the val ue
of the estate, including the noneys then due under the veterans

adm ni strati on award, exceeds one thousand five hundred doll ars.

(B)(1) If the probate court finds it to be in the best
interest of an inconpetent or mnor, it may appoint pursuant to
divisions (A) and (C) of this section, on its own notion or on
application by an interested party, a limted guardian with
specific limted powers. The sections of the Revised Code, rules,
and procedures governing guardi anships apply to a limted
guardi an, except that the order of appointnent and |letters of
authority of a limted guardian shall state the reasons for, and
specify the limted powers of, the guardian. The court may appoi nt
alimted guardian for a definite or indefinite period. An

i nconpetent or minor for whoma limted guardi an has been
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appointed retains all of the inconpetent's or mnor's rights in
all areas not affected by the court order appointing the linited

guar di an.

(2) If a guardian appointed pursuant to division (A) of this
section is tenporarily or permanently renoved or resigns, and if
the welfare of the ward requires i medi ate action, at any tine
after the renoval or resignation, the probate court my appoint,
ex parte and with or without notice to the ward or interested
parties, an interimguardian for a maxi num period of fifteen days.
If the court appoints the interimguardian ex parte or without
notice to the ward, the court, at its first opportunity, shal
enter upon its journal with specificity the reason for acting ex
parte or without notice, and, as soon as possible, shall serve
upon the ward a copy of the order appointing the interimguardian
For good cause shown, after notice to the ward and interested
parties and after hearing, the court may extend an interim
guardi anship for a specified period, but not to exceed an

addi tional thirty days.

(3) If a minor or inconpetent has not been placed under a
guar di anshi p pursuant to division (A of this section and if an
energency exists~ and + it is reasonably certain that i mediate
action is required to prevent significant injury to the person or
estate of the mnor or inconpetent, at any tine after it receives
notice of the energency, the court, ex parte, may issue any order
that it considers necessary to prevent injury to the person or
estate of the minor or inconpetent, or may appoint an emergency
guardi an for a maxi mum period of seventy-two hours. A witten copy
of any order issued by a court under this division shall be served
upon the inconpetent or mnor as soon as possible after its
i ssuance. Failure to serve sueh—an that order after its issuance
or prior to the taking of any action under its authority does not

i nvalidate the order or the actions taken. The powers of an
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energency guardi an shall be specified in the letters of

appoi ntrent, and shall be linmted to those powers that are
necessary to prevent injury to the person or estate of the ninor
or inconpetent. If the court acts ex parte or wi thout notice to
the mnor or inconpetent, the court, at its first opportunity,
shall enter upon its journal a record of the case and, with
specificity, the reason for acting ex parte or w thout notice. For
good cause shown, after notice to the mnor or inconpetent and
interested parties, and after hearing, the court may extend an
energency guardi anship for a specified period, but not to exceed

an additional thirty days.

(C Prior to the appointnment of a guardian or limted
guardi an under division (A) or (B)(1) of this section, the court
shal |l conduct a hearing on the matter of the appointnent. The
hearing shall be conducted in accordance with all of the

fol | owi ng:

(1) The proposed guardian or |imted guardian shall appear at
the hearing and, if appointed, shall swear under oath that the
proposed guardian or |inmited guardian has nmade and will continue
to make diligent efforts to file a true inventory in accordance
with section 2111.14 of the Revised Code and find and report al
assets belonging to the estate of the ward and that the proposed
guardian or limted guardian faithfully and conpletely wll
fulfill the other duties of guardian, including the filing of

tinmely and accurate reports and accounti ngs:._

(2) If the hearing is conducted by a referee nmagistrate, the

procedures set forth in Cvil Rule 53 shall be foll oweds.

(3) If the hearing concerns the appointment of a guardian or
limted guardian for an all eged i nconpetent, the burden of proving

i nconpetency shall be by clear and convinci ng evi dence-.

(4) Upon request of the applicant, the alleged i nhconpetent
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for whomthe appointnment is sought or the alleged i nconpetent's
counsel, or any interested party, a recording or record of the

hearing shall be nadeir.

(5) Evidence of a less restrictive alternative to
guardi anshi p may be introduced, and when introduced, shall be

consi dered by the court;._

(6) The court may deny a guardi anship based upon a finding

that a less restrictive alternative to guardi anship exists+.

(7) If the hearing concerns the appointnment of a guardian or
linmted guardian for an alleged inconpetent, the alleged

i nconpetent has all of the following rights:

(a) The right to be represented by independent counsel of the

al | eged inconpetent's choice;

(b) The right to have a friend or fam |y nenber of the

al | eged i nconpetent's choice present;

(c) The right to have evidence of an independent expert

eval uati on i ntroduced;

(d) If the alleged inconpetent is indigent, upon the alleged

i nconpetent's request:

(i) The right to have counsel and an independent expert

eval uat or appoi nted at court expense;

(ii) If the guardianship, linited guardi anship, or standby
guar di anshi p decision is appealed, the right to have counsel
appoi nted and necessary transcripts for appeal prepared at court

expense.

(D)(1) Waen ILf a person has been nom nated to be a guardi an
of the estate of a minor in or pursuant to a durable power of
attorney as described in division (D) of section 1337.09 of the
Revi sed Code or a witing as described in division (A of section

2111.121 of the Revised Code, the person nom nated has preference
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i n appoi ntment over a person selected by the minor. A person who
has been nonminated to be a guardian of the person of a nmnor in or
pursuant to a durable power of attorney or witing of that nature
does not have preference in appoi ntnent over a person sel ected by
the mnor, but the probate court may appoint the person naned in
t he durabl e power of attorney or the witing, the person selected
by the m nor, or another person as guardi an of the person of the

m nor.

(2) A person nominated as a guardi an of an inconpetent adult
child pursuant to section 1337.09 or 2111.121 of the Revi sed Code
shal | have preference in appoi ntnment over a person applying to be
guardian if the person noninated is conpetent, suitable, and
willing to accept the appointnent, and if the inconpetent adult
child does not have a spouse or an adult child and has not
desi gnated a guardian prior to the court finding the adult child

i nconpetent.

Sec. 2111.021. A conpetent adult who is physically infirmmy
petition the probate court of the county in which he the
petitioner resides, to place, for a definite or indefinite period

of tine, his the petitioner's person, any or all of ks the

petitioner's real or personal property, or both under a

conservatorship with the court. A petitioner either may grant
specific powers to the conservator or court or may limt any
powers granted by law to the conservator or court, except that the
petitioner may not linit the powers granted to the court by this
section and may not linmt the requirenent for bond as deternined
by the court. The petition shall state whether the person of the
conpetent adult will be placed under the conservatorship, shal
state with particularity all real and personal property that wll
be placed under the conservatorship, shall state the powers
granted and any limtation upon the powers of the conservator or

court, and shall state the nane of a proposed suitable
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conservator.

After a hearing, if the court finds that the petition was
voluntarily filed and that the proposed conservator is suitable,
the court shall issue an order of conservatorship. Upon issuance
of the order, all sections of the Revised Code governing a
guardi anship of the person, the estate, or both, whichever is
i nvol ved, except those sections the application of which

specifically is linited by the petitioner, and all rules and

procedures governing sueh a guardi anship of the person, the

estate, or both, shall apply to the conservatorship, including,

but not limted to, applicable bond and accounting requirenents.

A conservatorship shall term nate upon a judicia
determ nation of inconpetency, the death of the petitioner, the
order of the probate court, or the execution of a witten
term nation notice by the petitioner. A ternination notice shal
take effect upon execution by the petitioner, and shall be filed
with the court and served upon the conservator. A term nation
notice executed by a petitioner relative to a conservatorship of
the estate and the ternination of a conservatorship of the estate
based upon a term nation notice are void unless the ternination
notice is filed with the court within fourteen days after its
execution. Modification of the powers of a conservator or the
court may be nmade by the petitioner upon notion to the court at
any tinme during the conservatorship. Neither the establishnment of
a conservatorship nor the filing of a petition for conservatorship
with the probate court shall be considered as evidence of nenta

i mpai rment under section 2111.01 of the Revised Code.

Upon notion to the probate court and a show ng of good cause,
the court nmay make confidential, or renove from confidenti al
status, any file, record, petition, notion, account, or paper,
except for an index, docket, or journal, that pertains to a

conservatorship and that is in the possession of the court.
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Sec. 2111.031. In connection with an application for the
appoi ntment of a guardian for an all eged inconpetent, the court
may appoi nt physicians and other qualified persons to exanine,

i nvestigate, or represent the alleged inconpetent, to assist the
court in deciding whether a guardianship is necessary. If the
person is deternmned to be an inconpetent and a guardian is

appoi nted for hi-mthe person, the costs, fees, or expenses
incurred to so assist the court shall be charged either against
the estate of the person or against the applicant, unless the
court determines, for good cause shown, that the costs, fees, or
expenses are to be recovered fromthe county, in which case they
shall be charged agai nst the county. If the person is not

determ ned to be an inconpetent or a guardian is not appointed for
hi-m the person, the costs, fees, or expenses incurred to so assist
the court shall be charged against the applicant, unless the court
determ nes, for good cause shown, that the costs, fees, or
expenses are to be recovered fromthe county, in which case they

shal | be charged agai nst the county.

A court may require the applicant to make an advance deposit
of an amount that the court determines is necessary to defray the
antici pated costs of exam nations of an alleged i nconpetent and to
cover fees or expenses to be incurred to assist it in deciding

whet her a guardi anship i s necessary.

This section does not affect or apply to the duties of a
probate court investigator under sections 2111.04 and 2111. 041 of
the Revi sed Code.

Sec. 2111.04. (A) Except for an interimor enmergency guardian
appoi nted under division (B)(2) or (3) of section 2111.02 of the
Revi sed Code, no guardian of the person, the estate, or both shal
be appointed until at |east seven days after the probate court has

caused witten notice, setting forth the time and place of the
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hearing, to be served as foll ows:

(1) I'n the appointnment of the guardian of a mnor, notice

shall be served as foll ows:

(a) Upon the minor, if over the age of fourteen, by personal

servi ce;

(b) Upon each parent of the mnor whose nane and address is
known or with reasonable diligence can be ascertained, provided

the parent is free fromdisability other than mnority;

(c) Upon the next of kin of the mnor who are known to reside
inthis state, if there is no living parent, the nane and address
of the parent cannot be ascertained, or the parent is under

disability other than mnority;
(d) Upon the person having the custody of the m nor.

(2) In the appointnent of the guardian of an inconpetent,

noti ce shall be served as follows:

(a) (i) Upon the person for whom appoi ntnent is sought by
personal service, by a probate court investigator, or in the
manner provided in division (A)(2)(a)(ii) of this section. The
notice shall be in boldface type and shall informthe alleged

i nconpetent, in boldface type, of his the alleged inconpetent's

rights to be present at the hearing, to contest any application

for the appointnent of a guardian for his the alleged

i nconpetent's person, estate, or both, and to be represented by an

attorney and of all of the rights set forth in division (Q(7) of
section 2111.02 of the Revised Code.

(ii) I'f the person for whom appointnent is sought is a
resident of, or has a legal settlenment in, the county in which the
court has jurisdiction, but is absent fromthat county, the
probate court may designate, by order, a tenporary probate court

investigator, in lieu of a regular probate court investigator
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appoi nted or designated under section 2101.11 of the Revi sed Code,
to make the personal service of the notice described in division
(A (2)(a)(i) of this section upon the person for whom appoi nt ment

i s sought.

(b) Upon the next of kin of the person for whom appoi nt nent

i s sought who are known to reside in this state.

(B) After service of notice in accordance with division (A
of this section and for good cause shown, the court may appoint a

guardian prior to the tinme linmtation specified in that division.

(C Notice may not be waived by the person for whomthe

appoi ntment i s sought.

(D) Fromthe service of notice until the hearing, no sale,
gi ft, conveyance, or encunbrance of the property of an all eged
i nconpetent shall be valid as to persons having notice of the

pr oceedi ng.

Sec. 2111.041. (A) At the tinme of the service of notice upon
an all eged inconpetent, as required by division (A)(2)(a) of
section 2111.04 of the Revised Code, the court shall require a
regul ar probate court investigator appointed or designated under
section 2101. 11 of the Revised Code or appoint a tenporary probate
court investigator to investigate the circunstances of the all eged
i nconpetent, and, to the nmaxi numextent feasible, to conmunicate
to the alleged inconpetent in a | anguage or nethod of

conmmuni cation that he the all eged i nconpetent can understand, his

the alleged inconpetent's rights as specified in that division

and subsequently to file with the court a report that contains al

of the follow ng:

(1) A statenent indicating that the notice was served and
describing the extent to which the alleged inconpetent's rights to

be present at the hearing, to contest any application for the
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appoi ntment of a guardian for his the alleged inconpetent's
person, estate, or both, and to be represented by an attorney were

communi cated to hi-mthe alleged inconpetent in a | anguage or

nmet hod of comruni cati on understandable to the all eged i nconpetent;

(2) A brief description, as observed by the investigator, of

t he physical and nental condition of the alleged inconpetent;

(3) A recommendation regarding the necessity for a

guardi anship or a less restrictive alternative;

(4) A recommendation regardi ng the necessity of appointing
pursuant to section 2111.031 of the Revised Code, an attorney to

represent the alleged i nconpetent.

(B) The report that is required by division (A) of this
section shall be made a part of the record in the case and shal
be considered by the court prior to establishing any guardi anship

for the alleged i nconpetent.

Sec. 2111.06. If the powers of the person appointed as
guardi an of a minor or inconpetent are not limted by the order of
appoi ntment, sueh the person shall be guardian both of the person
and estate of the ward. In every instance the court shall appoint
the same person as guardian of the person and estate of any—suech
the ward, unless in the opinion of the court the interests of the
ward will be pronoted by the appoi ntnent of different persons as

guardi ans of the person and of the estate.

A guardi an of the person of a ninor shall be appointed as to
a mnor having reither no father ner or nother, e+ whose parents
are unsuitabl e persons to have the custody and-tuition of suech the
mnor and to provide for the education of the minor as required by

section 3321.01 of the Revised Code, or whose interests, in the

opi nion of the court, will be pronoted thereby by the appoi nt nent

of a quardian. A guardian of the person shall have the custody and
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provide for the maintenance of the ward, and if the ward is a
m nor, sueh the guardian shall also provide for the education of
sueh the ward as required by section 3321.01 of the Revised Code.

Before exercising its jurisdiction to appoint a guardian of a
nm nor, the court shall conply with the jurisdictional standards of
sections 3127.01 to 3127.53 of the Revised Code.

Sec. 2111.07. Each person appoi nted guardi an of the person
and estate of a mnor shall have the custody ardtuition of his

the ward, the obligation to provide for the education of the ward

as requi red under section 3321.01 of the Revised Code, and the

managenent of sueh the ward's estate during mnority, unless such
the guardian is renoved or discharged fromsueh that trust or the
guardi anship term nates fromany of the causes specified in
Chapters 2101. to 2131. —+nelusive~ of the Revi sed Code.

Sec. 2111.09. Unl ess expressly appointed or designated to act
bot h as guardi an and executor by a tast will in witing, no person
who is or has been an adm nistrator or executor of a Fast wll

shall, prior to the approval of his the person's final account as

sueh executor or administrator, be appointed a guardian of the
person and estate or of the estate only of a ward who is
interested in the estate adm nistered upon or entitled to an

i nterest under sdueh the will, except that a surviving spouse may
be executor or adninistrator of the deceased spouse's estate and
al so guardi an of the person and estate or of the estate only of a
nm nor child of sueh the surviving spouse, whether or not sueh the
mnor child is interested in the estate of the deceased spouse.

But- However, an executor or an adm nistrator may be appointed a

guardi an of the person only of a ward.

Sec. 2111.091. No attorney who represents any other person
ether—thanhinself and who is appointed as a guardi an under this
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chapter or under any other provision of the Revised Code shall do

either of the follow ng:

(A) Act as a person with co-responsibility for any

guar di anshi p asset for which the guardi an he—+epresents i s
responsi bl e;

(B) Be a cosignatory on any financial account related to the
guar di anshi p, including any checki ng account, savings account, or

ot her banking or trust account.

Sec. 2111.12. (A) A minor over the age of fourteen years nay
sel ect a guardian who shall be appointed if a suitable person. If
sueh the minor fails to select a suitable person, an appoi ntnment
may be made without reference to the minor's w shes. The ninor
shall not select one person to be the guardian of the mnor's
estate only and another to be the guardian of the person only,
unl ess the court whieh that appoints the guardian is of the
opinion that the interests of sueh the mnor will thereby be

pronoted by that selection

(B) A surviving parent by +ast a will in witing may appoi nt
a guardi an for any of the surviving parent's children, whether
born at the tine of making the will or afterward, to continue

during the minority of the child or for a less tine.

When the father or nother of a minor nanmes a person as
guardi an of the estate of sueh the minor in a will, the person
naned shall have preference in appoi ntnent over the person
sel ected by suech the minor. A person naned in sueh—=a that will as
guardi an of the person of sueh the m nor shall have no preference
in appoi nt ment over the person selected by sueh the mnor, but in
suech that event the probate court may appoint the person naned in

the will, the person selected by the mnor, or sonme other person

Whenever a testanmentary guardi an i s appointed, the
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testanmentary guardian's duties, powers, and liabilities in al
ot her respects shall be governed by the | aw regul ati ng guardi ans

not appointed by wll.

(C A parent pursuant to a durable power of attorney as
described in division (D) of section 1337.09 or a witing as
described in division (A) of section 2111.121 of the Revi sed Code
may nom nate a person to be a guardian for one or nore of the
parent's minor children, whether born at the tinme of the naking of

t he petition nom nation or afterward.

Sec. 2111.131. (A) The probate court may enter an order that
aut hori zes a person under a duty to pay or deliver noney or
personal property to a m nor who does not have a guardi an of the
person and estate or a guardian of the estate, to performthat
duty in anobunts not exceeding five thousand dollars annually, by
payi ng or delivering the noney or property to any of the

fol | owi ng:
(1) The guardi an of the person only of the mnor;

(2) The mnor's natural guardians, if any, as determ ned

pursuant to section 2111.08 of the Revised Code;
(3) The wmnher-s—own-self ninor

(4) Any person who has the care and custody of the m nor and
with whom the minor resides, other than a guardi an of the person

only or a natural guardian

(5) Afinancial institution incident to a deposit in a

federally insured savings account in the sole nanme of the minor;

(6) A custodian designated by the court in its order, for the
nm nor under sections 5814.01 to 5814.09 of the Revised Code.

(B) An order entered pursuant to division (A of this section
aut hori zes the person or entity specified init, to receive the

noney or personal property on behalf of the minor fromthe person
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under the duty to pay or deliver it, in anmounts not exceeding five
thousand dol l ars annually. Money or personal property so received
by guardi ans of the person only, natural guardi ans, and custodi ans
as described in division (A)(4) of this section may be used by
themonly for the support, maintenance, or education of the ninor

i nvol ved. The order of the court is prima-facie evidence that a
guardi an of the person only, a natural guardian, or a custodian as
described in division (A)(4) of this section has the authority to

use the noney or personal property received.

(O A person who pays or delivers noneys or personal property
in accordance with a court order entered pursuant to division (A
of this section is not responsible for the proper application of

t he noneys or property by the recipient.

Sec. 2111.14. (A) In addition to his a guardian's ot her

duti es, every guardi an appointed to take care of the estate of a

ward shall have the follow ng duties:

A-(1) To nake and file within three nonths after his the
guardi an's appointnment a full inventory of the real and persona
property of the ward, its value, and the value of the yearly rent
of the real property, provided that, if the guardian fails to file
the inventory for thirty days after he-has having been notified of
the expiration of the tine by the probate judge, the judge shal

renmove hi-m the guardi an and appoint a successor

By(2) To manage the estate for the best interest of the

war d;

{S-(3) To pay all just debts due fromthe ward out of the

estate in his—hands the possession or under the control of the

guardi an, collect all debts due to the ward, conpound doubt f ul
debts, and appear for and defend, or cause to be defended, al

suits against the ward;
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B-(4) To obey all orders and judgnents of the courts

t ouchi ng t he guardi anshi p;

{E-(5) To bring suit for the ward when a suit is in the best

interests of the ward;

H-(6) To settle and adjust, when necessary or desirable, the

assets that he the guardian may receive in kind froman executor

or adm nistrator to the greatest advantage of the ward. Before a
settlenment and adjustnent is valid and binding, it shall be
approved by the probate court and the approval shall be entered on
its journal. The guardian al so shall have the approval of the
probate court to hold the assets as received fromthe executor or
admi ni strator or to hold what may be received in the settl enent

and adjustnent of those assets.

(B) No guardi an appointed to take care of the estate of a
ward may open a safety deposit box held in the nane of the ward,
until the contents of the box have been audited by an enpl oyee of
the county auditor in the presence of the guardian and until a
verified report of the audit has been filed by the auditor with

t he probate court—whieh. The court then shall issue a release to

the guardian permtting the guardian to have access to the safety

deposit box of the ward.

Sec. 2111.141. The court, by order or rule, nay require that
any inventory filed by a guardian pursuant to section 2111. 14 of
the Revised Code be supported by evidence that the inventory is a
true and accurate inventory of the estate of the ward of the
guar di an—whi-ch. The evidence may include, but is not limted to,
prior incone tax returns, bank statements, and social security
records of the ward or other docunents that are relevant to
determ ning the accuracy of the inventory. In order to verify the
accuracy of an inventory, the court may order a guardian to

produce any additional evidence that may tend to prove that the
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guardian is in possession of or has know edge of assets that
belong to the estate of his the ward and that have not been

i ncluded in the guardi anshi p i nvent ory—whiech. The additiona

evi dence may include, but is not limted to, the guardian's income
tax returns and bank statenents and any ot her documents that are
rel evant to determ ning the accuracy of an inventory. The court
may assign court enpl oyees or appoint an examner to verify an
inventory filed by a guardian. Upon appoi ntnent, the assigned
court enpl oyees or appointed examni ner shall conduct an

i nvestigation to verify the accuracy of the inventory filed by the
guardi an. Upon order of the court, the assigned court enployees or
appoi nt ed exami ner may subpoena any docunments necessary for his
the investigation. Upon conpletion of the investigation, the
assigned court enpl oyees or appointed exanmi ner shall file a report
with the court. The court shall hold a hearing on the report with
notice to all interested parties. At the hearing, the guardian
shall have the right to exami ne and cross-exam ne any assi gned
court enpl oyees or appoi nted exam ner who conducted the

i nvestigation and filed the report that is the subject of the
hearing. The court shall charge any costs associated with the
verification of an inventory filed by a guardi an agai nst the
estate of the ward, except that, if the court determines that the
guardi an wongfully withheld, or aided in the wongful

wi t hhol di ng, of assets fromthe inventory filed by the guardian,

the court shall charge the costs against the guardian

Sec. 2111.16. Unl ess previously authorized by the court, no

voucher that is signed or purports to be signed by the ward shal

be received fromor allowed as a credit in the settlement of a

guardi an's account whi-ch—ts—sighred—oer—purports—to—besignhredbyhis
wa—¢d.

Sec. 2111.17. A guardian may sue in his the guardian's own
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nane, describing hinself—as the guardian as suing on behalf of the
ward fer—whom-he-sues. \When his the guardi anshi p ceases, actions
or proceedi ngs then pending shall not abate, if the right

survives. Hs The guardi an's successor as guardi an, the executor
or adm nistrator of the ward, or the ward hi+msel, if the

guar di anship has term nated other than by the ward's death, shal
be nade party to the suit or other proceeding as the case
requires, in the sane manner an executor or administrator is nmade
a party to a simlar suit or proceeding where if the plaintiff

dies during its pendency.

Sec. 2111.181. When |f personal injury, damage to tangible or
i ntangi bl e property, or damage or |oss on account of persona
injury or damage to tangible or intangible property is caused to a
m nor~ who clains to be enmanci pated, by wongful act, neglect, or
default which that would entitle the minor to nmaintain an action
and recover danages for the injury, damage, or |loss, and when if
any mnor who clains to be emancipated is entitled to maintain an
action for damages or any other relief based on any claim or is
subject to any claimto recover damages or any other relief based
on any claim the mnors- who clains to be emanci pated- may file an
application in the probate court in the county where he the m nor
then resides, praying for a finding by the court that the mnor is
in fact emanci pated, and authorizing, approving, and consenting to
the settlenment of the claimby the mnor wthout the appointnent
of a guardi an. Upon hearing on the application, after five days
witten notice of the tine and place of the hearing has been given
to each of the living parents of the mnor, whose nanme and address
is known, provided the parent is free fromdisability other than
mnority, or, if thereis no living parent, after sweh that notice
to the next of kin of the ninor known to reside in the county, the
court may find the mnor to be emanci pated and, nmay authori ze,

approve, and consent to the settlenment of the claimby the ninor
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wi t hout the appointnent of a guardi an and, nmay aut horize the m nor
to receive and receipt for the settlenment, and, upon the m nor
executing and delivering a full and conplete rel ease for the
injuries, damages, |osses, or clains, nmay authorize the delivery
and paynment of sdeh the noneys to the mnor, to a trustee or
guardi an of the estate of the mnor appointed by the court for the
benefit of the mnor, or to a depository authorized to receive
fiduciary funds to hold the noneys payable to the ward when he the
ward attains majority, or for the benefit of the ninor, as the

court may direct.

Upon the finding of the probate court that the m nor was, at
the time of the injury, damage, |loss, or claim an emanci pated
m nor, and provided the notice required by this section has been
given to each living parent, whose nane and address is known, then
the rel ease executed by the emanci pated m nor shall be a full and
conmpl ete discharge and rel ease of any clai mwhieh that either or
both of the parents might have by reason of the personal injury,
damage to tangi ble or intangible property, damage or | o0ss on
account of personal injury, or danage to tangi ble or intangible

property, or any other claimof the m nor.

Sec. 2111.19. A guardian, whether appointed by a court in
this state or el sewhere, may conplete the contracts of his the
ward for the purchase or sale of real estate property or any
aut hori zed contract relating to real estate property entered into
by a guardi an who has died or been renoved. Said The appointed

guardi an shall proceed in the manner provided by sections 2113. 48
to 2113. 50,—netustve~ of the Revised Code.

Sec. 2111.20. The guardi an of the person and estate, or of
the estate only, nmay sell all or any part of the personal estate
property of the ward whensueh if the sale is for the interest of

the ward
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Sec. 2111.21. The guardian of a ward who has or is clained to
have a right of dower, or a contingent right to it, in lands—or
tenerents real property of which the spouse of sdeh the ward was

or is seized as an estate of inheritance, where if the dower has
not been assigned, nmay sell, conprom se, or adjust sueh the dower
or may rel ease sueh the contingent right of dower in the event the
spouse of sueh the ward desires to nortgage sueh the property upon
steh the terns as—suech that the guardi an deens considers for the

i nterest of sueh the ward and upon sueh the terns as that the
probate court of the county in which the guardi an was appoi nt ed
approves, or if sueh the guardian was appointed to a foreign
state, upon such the terns as that the probate court of the county

whereth in which the land real property is situated approves.

After sueh the approval, the guardian may execute and deliver al
the necessary deeds, nortgages, rel eases, and agreenents for the
sal e, conprom se, assignnent, or nortgage of sueh the dower or
contingent right to dower. As a basis for conputing the val ue of
an inchoate dower right in any sale, conpromise, or adjustnent
pursuant to this section, the value of the lands—oertenenents real
property may be considered to be the sale price or, if there is no
sal e, the appraised val ue. Sueh The sale, conprom se, adjustnment,
or nortgage nay be nmade upon application and entry in the pending

proceedi ngs.

Sec. 2111.22. When a ward has title to real estate property
by tax title only, the guardian, by deed of release and quitclaim
may convey suech the ward's interest or title to the person
entitled to redeem sueh the real estate property, upon receiving
fromsueh that person the anobunt paid for sueh the tax title with
the forfeiture and interest allowed by sections 319.52 and 323.121
of the Revised Code. If the guardian tenders sueh that deed to the
person entitled to redeem suech the real estate property and he the
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person so entitled refuses to accept and pay for it, he the person
entitled shall not recover costs in any proceeding thereafter

instituted to redeem such the real estate property.

Sec. 2111.25. A guardi an- of the person and estate or of the
estate only, without application to the probate court, may | ease
t he possession or use of any real estate property of his the ward
for a termnot exceeding three years, provided sueh the term does
not extend beyond the minority, if the ward is a mnor. If the
| ease extends beyond the death of the ward or beyond the renoval
of the disability of a ward other than a mnor, such the |ease
shall term nate on sueh that death or renpval of disability,
unl ess confirmed by the ward or his the ward's | ega
representatives. In the event of such determination, the tenant
shall have a lien on the prem ses for any sum expended by ki the
tenant in pursuance of the lease in nmaking inprovenents for which

conmpensation was not nmade in rent or otherw se.

Sec. 2111.26. A guardian nay | ease the possession and use of

the real estate property of his the guardian's ward or any part of

it for a termof years, renewable or otherw se, by perpetua

| ease, with or without the privilege of purchase, or nay | ease
upon sueh the terns and for sueh the tinme as that the probate
court approves any | ands belonging to the ward containing coal,
gypsum petroleumoil, natural gas, gravel, stone, or any other

n neral substance for the purpose of drilling, nining, or
excavating for and renoving any of sueh those substances, or such
the guardian may nodify or change in any respect any | ease

previously made.

Sueh The |l ease, or nodification or change in a | ease
previ ously made, may be made when the guardi an of the person and
estate or of the estate only applies to the court by which he the
guardi an was appoi nted and sueh the court finds that the | ease or
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nodi fication or change is necessary for the support of the ward or
of his the ward's famly, for the paynent of the just debts of the
ward, for the ward's education, if a mnor, to secure the

i mprovement of the real estate property of the ward and increase
the rent, to pay any liens or clains against sad the real estate
property, o+ if sueh the court finds that sueh the real estate
property is suffering unavoi dable waste, or that in any other
respect it will be for the best interests of the ward or those

persons for whomthe ward is required by |law to provide.

Sec. 2111.27. A guardian's application for authority to | ease
real estate property of a ward shall be by petition setting forth

the foll ow ng:

(A) The |l egal capacity of the petitioner;

(B) The name of the ward, the character of his the ward's

disability, and if it is idieey—inbecitity—ortunacy

i nconpet ence, whether sueh the disability is curable or not,

tenporary, or confirmed, and its duration

(C The nunber, nanes, ages, and residence of the famly of
the ward, including the spouse and those residents of the county
who have the next estate of inheritance fromsueh the ward, all of

whom as well as the ward, must shall be nade def endants;

(D) The indebtedness of the ward, the expense of supporting
and mai ntai ni ng hi-m the ward, the expense of educating himthe

ward if he the ward is a minor, and any ot her expense of the ward;

(E) The value of all the property and effects of the ward

i ncluding the real estate property proposed to be |eased;

(F) The income of the ward and the net annual value to the

ward of the real estate property proposed to be | eased,;

(G A description of the real estate property proposed to be
| eased and the probabl e anobunt for which sueh the real estate
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property can be | eased;

(H A detailed statenment of the inprovements proposed to be

nmade to the real estate property sought to be | eased;

(1) The reasons for the proposed | ease and the ternms,

covenants, conditions, and stipul ati ons thereef of the proposed

| ease, including the tine for which it is proposed the real estate
property shoul d be | eased,;

(J) Sueh Any other facts necessary to apprise the court fully
of the necessity or benefit to the ward or the estate of the
proposed | ease, or sueh any other facts as that may be required by

the court;

(K) A prayer for the proper authority.

Sec. 2111.28. In an application for authority to |ease real
estate property of a ward under sections 2111.26 and 2111. 27 of
the Revised Code, the guardian may act for two or nore wards and
two or nore guardi ans of different wards nay unite,—when if al
the wards are jointly or in conmon interested in the real estate
property. VWaen If the same person is guardian of two or nore wards
owni ng |l ands in common, sueh the wards may be joined as defendants

in the sanme petition under section 2111.27 of the Revised Code.

The ward's spouse shall be nade a defendant to sueh the
petition, and if the proposed |ease is for the purpose of mning
or renmoving mineral or other substances- and if—such the spouse
files an answer consenting to the |ease, free and di scharged of
all right and expectancy of dower therein, sueh the answer shal
be a full release of sueh the spouse's expectancy of dower when
the ease is confirmed. Unless in sueh the answer an all owance in
|ieu of dower is waived, the court shall allow, out of the
proceeds of the | ease, sdeh a sumin noney as that is the just and

reasonabl e val ue of sueh the expectancy of dower.

Page 159

4852

4853
4854

4855
4856
4857
4858

4859
4860
4861
4862

4863

4864
4865
4866
4867
4868
4869
4870
4871

4872
4873
4874
4875
4876
4877
4878
4879
4880
4881



Am. Sub. S. B. No. 124
As Passed by the House

Sec. 2111.29. Wen a guardian files an application for
authority to |l ease the real estate property of a ward, the sane
rules shall apply as to the parties and, upon the filing of the
petition described in section 2111.27 of the Revised Code, H-ke
sinm|ar proceedings shall be had as in an action to sell rea
estate property belonging to the ward under sections 2127.01 to
2127. 43—nelusive~ of the Revised Code, including services of

sumons, notice, appraisal, pleading, rule days, and proof.

Sec. 2111.30. Wen a guardian applies for authority to | ease
the real estate property of a ward, the duties of the appraisers
shall be the same as in proceedings to sell real estate property
bel onging to the ward under sections 2127.22 and 2127.23 of the
Revi sed Code, except that they shall appraise not only the val ue
of the real estate property but also the value of the annual
rental upon the terns, covenants, conditions, and stipul ations of

the proposed | ease. |If satd the proposed lease is for the mning

or renmoval of mneral or other substances, the appraisers shal
report in witing to the probate court their opinion as to the
probability of the |ands containing sueh those substances, the
probabl e quantity of sueh the substances, and the terns upon which
it would be advantageous to the ward to | ease the I ands for mning
or renoving sueh the substances. In their report the appraisers
shall state whether in their opinion, the proposed |ease will be
for the best interests of the ward, those whomhe the ward is
required by law to support, or the estate. They may al so suggest
any change in the ternms, covenants, and stipul ations proposed in
the petition. The report of the appraisers shall be returned on or
before the day named in the order for the final hearing of the
case. On the return of the apprai senent, the guardi an need not
give an additional bond, but in case of sale under the ternms of
the | ease, suech the guardi an must shall give sueh the additional
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bond before the confirmation of the sale.

Sec. 2111.31. If the report of the appraisers under section
2111. 30 of the Revised Code is favorable to the | ease and on the
final hearing the court is of the opinion that it will be to the
advant age of the ward, those whomhe the ward is required by | aw
to support, or the estate to | ease the real estate property, the
probate court shall mnmake an order authorizing the | ease to be made
by public or private letting, as it deens considers best, on such
the terns, covenants, conditions, and stipulations, either in
accordance with those set forth in the petition or otherw se, as
that it directs, provided suech the terns, covenants, conditions,
and stipulations are not |less favorable to the ward than those
reported by the appraisers. The | ease shall not take effect unti
such the |l ease and the security, if any, therein prescribed in the

| ease are approved and confirmed.

tn-the The | ease nade in—pursuance—ofsuch pursuant to the

court order i+ may be—provided provide that the inprovenents shal
be nade by the tenant as part of the rent, or by the guardian

either out of the rent or other means of the ward as the court

directs.

If the lease is for the mning or renoval of mneral or other
substances and the guardian is unable to | ease the | ands upon the

terms ordered, he the guardian may report the fact to the court

and sueh the court may change the terns of |easing, but not bel ow

the custonary royalty in the vicinity of sueh the | ands.

Sec. 2111.33. (A) A guardian may use the noneys and personal
estate property of his the guardian's ward to inprove his the

ward's real estate property. Sweh The guardian shall file in the

probate court in which ke the guardi an was appointed a petition

containing the foll ow ng:
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A-(1) A description of the premises to be inproved;

B}(2) The anmpbunt of rent the premises yield at the tine the

petition is filed,;

{S-(3) In what nmanner i+t the inprovenent is proposed to meke
such—rprovenrent be nude,;
B-(4) The proposed expenditures for sueh the inprovenent;

E—Vhat (5) The rent the premses will probably yield when
so i nproved

H-(6) A statenent of the value of the ward's personal estate
property;

S-(7) Oher facts whieh that are pertinent to the question

whet her the inprovenent should be nade;

H-(8) A prayer that sueh the guardian be authorized to use
so rmuch of his the ward's noney and personal estate—as property

that is necessary to make sueh the inprovenent;

H-(9) The character of the disability of the ward, and if it
i s inconmpetency, whether such the disability is curable or not,

tenporary, or confirmed, and its duration

3-(10) The nanes, ages, and residence of the family of the
ward, including the spouse and those known to be residents of the
county who have the next estate of inheritance fromthe ward. Al
stueh of those persons, as well as the ward, wust shall be nmde
defendants and notified of the pendency and prayer of the petition

in suech the manner as that the court directs.

(B) If the property is so situated that, to the best
interests of the ward's estate, it can be advantageously inproved
in connection with the inprovenment of property adjacent to it, the
petition shall show this and have a prayer iHh—accordance—therew-th

to so inprove the property.
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Sec. 2111.34. Upon the filing of the petition described in
section 2111. 33 of the Revised Code, H-ke sinilar proceedings
shall be had as to pl eadings and proof as on petition by a
guardian to sell the real estate property of a ward under sections
2127.01 to 2127. 43—nelusive~ of the Revised Code. The probate
court shall appoint three disinterested freehol ders of the county
as commi ssioners to exanmine the prem ses to be inproved, to
exam ne the surroundings, and to report to the court their opinion
whet her the inprovenent proposed will be advantageous to the

estate of the ward.

Sec. 2111.35. On the final hearing of a guardian's proceedi ng
to inprove the real estate property of his the guardian's ward, if

the prayer of the petition is granted, the probate court shall fix
t he anount of noney and personal estate property that may be used
i n maki ng sueh the inprovenent. Sueh The court nmamy aut horize sueh
the guardian to unite with the owners of adjacent property, upon
sueh equitable terms and conditions as that the court approves,
for the inprovenent of the prem ses of his the ward and for the

proper managenent and repair of the property when so inproved.

Sec. 2111.36. A guardian shall distinctly report to the
probate court the anobunt of nobney and personal property expended
in making an inprovenent to the ward's real property under section
2111.35 of the Revised Code, within forty days after the
i mprovenment is conpleted. If the ward di es before the renoval of
the disability and there are heirs who inherit real property only
fromhimthe ward, the noney expended shall descend and pass in
the sanme manner as his the ward's ot her personal property and
shall be a charge on the prem ses inproved in favor of the heirs

who inherit the personal property.
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Sec. 2111.37. Waen I f a nonresident ninor, inconpetent, or
person confined in a state, charitable, or correctiona
institution has real estate—chattels property or rights,

credits, o noneys, or other personal property in this state, the

probate court of the county in which the property or a part of it
is situated may appoint a resident guardian of the ward to nanage,
collect, |ease, and take care of the ward's property. The
appoi nt ment nay be nmade whet her or not a ward has a guardi an
trustee, or other conservator in the state of the ward's

resi dence, and, if the ward has a guardi an, trustee, or other
conservator in the state of the ward' s residence, the control and
authority of the resident guardian appointed in Ghie this state
shall be superior as to all property of the ward in Ghie this

state.

The first appointment of a resident guardi an of a nonresident
ward shall extend to all the property and effects of the ward in
this state and exclude the jurisdiction of the probate court of

any other county.

Sec. 2111.38. The resident guardian of a nonresident ward
shal | give bond and be bound and controlled by all the statutes of

Chio this state as though he the resident guardian were a guardi an

of a ward resident in this state, and shall have all of the
authority of a guardian of a resident ward including the authority

to |l ease or sell real estate property belonging to the ward.

Unl ess renoved by the probate court, a resident guardian of a
nonresi dent m nor shall hold his that appointnment until sueh the
mnor dies or arrives at the age of mgjority, whether or not sueh
the minor is over fourteen years of age at the time of
appoi ntment. A resident guardian of any ot her nonresident ward
shall hold his that appointment until the death of the ward or

until the court is satisfied that the necessity for the
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guardi anshi p no | onger exists.

Al'l noneys due to sueh the nonresident ward while sueh the
resi dent guardi anship continues shall be paid over to his the
ward's foreign guardian so far as necessary or proper for the
ward's support and maintenance. If the ward di es, sueh the noneys
shall be paid to khis the ward's ancillary adm nistrator or other
| egal representative, provided that the court whieh that appointed
steh the resident guardi an has satisfactory proof, as provided by
section 2111.39 of the Revised Code, of the authority of sueh the
foreign guardi an, administrator, or other legal representative to
receive the noneys or estates properties of sueh the nonresident
ward, that the security given by sueh the foreign guardian,
adm ni strator, or other legal representative is sufficient to
protect sueh the ward's interest or estate, and previded—such that
the court deens considers it best for himthe ward or his the

ward' s est at e.

Sec. 2111.39. Wen a foreign legal representative of a
nonresi dent ward applies to have all or any of the nobneys or

property in the hanrds possession or under the control of the

resident guardi an of sueh the ward paid or delivered to ki the

foreign representative, he—must the foreign representative shal

file his a petition or nmotion in the probate court by which sueh
the resident guardi an was appoi nted. Sdeh The resident guardian
must shall be given thirty days' notice of the tine of hearing
thereer on the petition or notion, and sueh the foreign

representative sdst shall produce an exenplification under the
seal of the office, if there be is a seal, of the proper court of

the state of his the foreign representative's residence containing

all the entries on record in relation to his the foreign

representative's appoi ntnment and qualification, authenticated as

required by the act of congress in sueh those cases. Upon the
heari ng thereef, the court shall make sueh an order as that it
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deepns considers for the best interests of sueh the nonresident

ward or his the nonresident ward's estate.

Sec. 2111.40. Waen If a nonresident ward for whom a resident
guardi an was appoi nted has becone a resident since the appointnment
and a guardi an has been appointed for sueh the ward, the probate
court shall renove the resident guardian previously appointed and

require an i medi ate settlement of his the account of the resident

guar di an previously appoi nted.

Sec. 2111.41. VWaen I f a ward for whom a guardi an has been
appointed in this state renoves to another state or territory, and
a guardian of the ward is there appointed, the guardian in this

state may be renoved and required to settle his that guardian's

account .

Such—a That renoval of the guardian in this state shall not

be made unl ess the guardi an appointed in another state or
territory applies to the probate court in this state that nade the
former appointnmenty and files an exenplification fromthe record
of the court making the foreign appoi ntnent containing all the
entries and proceedings relating to his the foreign guardian's
appoi nt ment —his and giving bond, with a copy thereef~ of the bond

and of the letters of guardianship, all authenticated as required
by the act of congress. Before such—an the application is heard or
action taken by the court, at least thirty days' witten notice

shall be served on the guardian appointed in this state specifying

the object of the application- and the tine it is to be heard.

No sueh renoval of a quardian under this section shall be

made in favor of a foreign guardian, unless at the tine of the

hearing the state or territory in which he the foreign guardian

was appointed has a simlar provision as to wards renoving from

that state or territory. The court shall grant the application
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unless it nmakes an affirmative finding that the renoval of the
guardi an appointed in this state would not be in the interest of

the ward

If on sueh—a the hearing the court renoves the guardian, it
shall make all suitable orders for discharging the guardi an and
shall deliver to the foreign guardian all noneys and ot her

property in the hands possession or under the control of the

resi dent guardian after his the resident guardian's settlenent.

Sec. 2111.44. Applications for the sale of real estate
property by guardi ans of wards who live out of this state shall be
made in the county in which the land is situated. If sueh the rea
estate property is situated in two or nore counties, sueh the
application shall be made in one of the counties in which a part
of it is situated. Additional security—whiech that nay be approved
by the probate court of the county in which the application is
mader~ shall be required from sueh the guardi an when—deened if

consi dered necessary.

Sec. 2111.46. \Wen a guardi an has been appointed for a m nor
before sueh the mnor is over fourteen years of age, sdeh the
guardi an's power shall continue until the ward arrives at the age
of majority, unless renoved for good cause or unless sueh the ward
sel ects another suitable guardian. After sueh the selectionis
nmade and approved by the probate court and the person selected is
appoi nted and qualified, the powers of the forner guardi an shal
cease. Thereuponhis The former guardian's final account as

guardi an shall then be filed and settled in court.

Upon the term nation of a guardianship of the person, estate,
or both of a mnor before sueh the mnor reaches ei ghteen years of
age, if a successor guardian is not appointed and if the court

finds that sueh the mnor is wthout proper care, the court shal
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certify a copy of its finding together with as much of the record
and sueh any further information as that the court deews considers
necessary, or as the juvenile court nay request, to the juvenile
court for further proceedi ngs and-thereupon—such. Upon that
certification, the juvenile court shall have excl usive
jurisdiction respecting such—child the ninor

Sec. 2111.48. Al sales, |eases, encunbrances, or |iens nade
or created on any real estate property located in Ghie this state
by guardi ans for persons who are inconpetent by reason of advanced
age or nmental or physical disability since August 17, 1919, by
order of any court of this state shall not be declared invalid for
the reason that sueh the guardians for the inconpetents were not
vested with all the statutory powers given to guardi ans of idiets
HrbeciHes—andtunaties inconpetents. Sueh Those acts of guardi ans

for inconpetents are | egal and effective.

Sec. 2111.50. (A (1) At all tines, the probate court is the
superior guardi an of wards who are subject to its jurisdiction,
and all guardians who are subject to the jurisdiction of the court
shall obey all orders of the court that concern their wards or

guar di anshi ps.
(2)(a) Subject to divisions (A (2)(b) and (c) of this
section, the control of a guardian over the person, the estate, or

both of his the guardian's ward is limted to the authority that

is granted to the guardi an by the Revised Code, relevant decisions
of the courts of this state, and orders or rules of the probate

court.

(b) Except for the powers specified in division (E) of this
section and unl ess otherw se provided in or inconsistent with
anot her section of the Revised Code, the probate court may confer

upon a guardi an any power that this section grants to the probate
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court in connection wth wards.

(c) For good cause shown, the probate court may limt or
deny, by order or rule, any power that is granted to a guardi an by
a section of the Revised Code or rel evant decisions of the courts

of this state.

(B) I'n connection with any person whomthe probate court has
found to be an inconpetent or a mnor subject to guardi anship and
for whomthe court has appointed a guardi an, the court has,
subject to divisions (C) to (E) of this section, all the powers
that relate to the person and estate of the persen ward and that
he the ward could exercise if present and not a minor or under a
disability, except the power to make or revoke a will. These
powers include, but are not limted to, the power to do any of the

foll ow ng:

(1) Convey or release the present, contingent, or expectant
interests in real or personal property of the persen ward,
i ncluding, but not linited to, dower and any right of survivorship
incident to a survivorship tenancy, joint tenancy, or tenancy by

the entireties;

(2) Exercise or release powers as a trustee, persona
representative, custodian for a mnor, guardian, or donee of a

power of appointnent;

(3) Enter into contracts, or create revocable trusts of
property of the estate of the persen ward, that nmay not extend
beyond the minority, disability, or life of the persen—eor ward;

(4) Exercise options to purchase securities or other
property;
(5) Exercise rights to elect options under annuities and

i nsurance policies, and to surrender an annuity or insurance

policy for its cash val ue;
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(6) Exercise the right to an elective share in the estate of
the deceased spouse of the persen ward pursuant to section 2107445
2106. 08 of the Revised Code;

(7) Make gifts, in trust or otherwise, to relatives of the
person ward and, consistent with any prior pattern of the persen
ward of giving to charities or of providing support for friends,

to charities and friends of the persen ward.

(O Except for the powers specified in division (D) of this
section, all powers of the probate court that are specified in
this chapter and that relate either to any person whomit has
found to be an inconpetent or a mnor subject to guardi anship and
for whomit has appointed a guardian and all powers of a guardian

that relate to his the guardian's ward or guardi anship as

described in division (A)(2) of this section, shall be exercised
in the best interest, as determined in the court's or guardian's

j udgnent, of the follow ng:

(1) The person ward whomthe probate court has found to be an

i nconpetent or a ninor subject to guardi anshi p;
(2) The dependents of the persen ward;
(3) The nenbers of the household of the persen ward.

(D) If the court is to exercise or direct the exercise,
pursuant to division (B) of this section, of the power to nmake

gifts in trust or otherwise, the follow ng conditions shall apply:

(1) The exercise of the particular power shall not inpair the
financial ability of the estate of the persen ward whomthe
probate court has found to be an inconpetent or a mnor subject to
guar di anship and for whomthe court has appointed a guardian, to
provide for his the ward' s foreseeabl e needs for maintenance and

care;

(2) If applicable, the court shall consider any of the
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fol | owi ng:

(a) The estate, inconme, and other tax advantages of the
exercise of a particular power to the estate of a persen ward whom
the probate court has found to be an inconpetent or a ninor
subj ect to guardianship and for whomthe court has appointed a

guar di an;

(b) Any pattern of giving of, or any pattern of support
provi ded by, the persen ward prior to his the ward's i nconpetence;

(c) The disposition of property nade by the ward's will of
the—person;
(d) If there is no know edge of a will of the persen ward,

his the ward's prospective heirs;

(e) Any relevant and trustworthy statenents of the perseon

ward, whether established by hearsay or other evidence.

(E) (1) The probate court shall cause notice as described in
division (E)(2) of this section to be given and a hearing to be
conducted prior to its exercise or direction of the exercise of
any of the followi ng powers pursuant to division (B) of this

section:

(a) The exercise or release of powers as a donee of a power

of appoi nt ment;

(b) Unless the amount of the gift is no nore than one

thousand dollars, the making of a gift, in trust or otherwi se.

(2) The notice required by division (E)(1) of this section

shall be given to the foll owi ng persons:

(a) Unless a guardian of a ward has applied for the exercise
of a power specified in division (E)(1) of this section, to the

guar di an;

(b) To the persen ward whomthe probate court has found to be

an inconpetent or a mnor subject to guardianship;
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(c) If known, to a guardi an who applied for the exercise of a
power specified in division (E)(1) of this section, to the
prospective heirs of the persoen ward whomthe probate court has
found to be an inconpetent or a mnor subject to guardi anship
under section 2105.06 of the Revised Code, and any person who has
a legal interest in property that may be divested or limted as
the result of the exercise of a power specified in division (E)(1)

of this section;
(d) To any other persons the court orders.

(F) When considering any question related to, and issuing
orders for, nedical or surgical care or treatment of inconpetents
or mnors subject to guardi anship, the probate court has ful
parens patriae powers unl ess otherw se provided by a section of
the Revi sed Code.

Sec. 2113.01. Upon the death of a resident of this state who

dies intestate, letters of adm nistration of his the decedent's

estate shall be granted by the probate court of the county in
whi ch he the decedent was a resident at the tinme he—died of death.

If the will of any person is admitted to probate in this
state, letters testanmentary or of adm nistration shall be granted
by the probate court in which sueh the will was admitted to

probat e.

Sec. 2113.03. (A) Subject to division {B-(1) of this section
an estate nay be rel eased from adm ni stration under division (B)

of this section if either of the follow ng applies:

(1) The value of the assets of the estate is thirty-five

t housand doll ars or | ess.

(2) The value of the assets of the estate is one hundred

thousand dollars or |less and either of the follow ng applies:
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(a) The decedent devised and bequeathed in a valid will all
of the assets of the decedent's estate to a person who is named in
the will as the decedent's spouse, and the decedent is survived by

t hat person.

(b) The decedent is survived by a spouse whose nmarriage to
t he decedent was sol emmi zed in a manner consistent with Chapter
3101. of the Revised Code or with a simlar |law of another state
or nation, the decedent died without a valid will, and the
decedent's surviving spouse is entitled to receive all of the
assets of the decedent's estate under section 2105.06 of the
Revi sed Code or by the operation of that section and division
(B)(1) or (2) of section 2106.13 of the Revised Code.

(B) Upon the application of any interested party, after
notice of the filing of the application has been given to the
surviving spouse and heirs at law in the nmanner and for the | ength
of time the probate court directs, and after notice to al
interested parties by publication in a newspaper of general
circulation in the county, unless the notices are waived or found
unnecessary, the court, when satisfied that division (A) (1) or (2)
of this section is satisfied, may enter an order relieving the
estate fromadm nistration and directing delivery of persona
property and transfer of real estate property to the persons
entitled to the personal property or real estate property.

(Q) For the purposes of this section, the value of an estate
t hat reasonably can be considered to be in an anobunt specified in
division (A (1) or (2) of this section and that is not conposed
entirely of noney, stocks, bonds, or other property the val ue of
which is readily ascertai nable, shall be determ ned by an
apprai ser selected by the applicant, subject to the approval of
the court. The appraiser's valuation of the property shall be
reported to the court in the application to relieve the estate

fromadninistrati on. The apprai ser shall be paid in accordance

Page 173

5274
5275
5276
5277

5278
5279
5280
5281
5282
5283
5284
5285

5286
5287
5288
5289
5290
5291
5292
5293
5294
5295
5296

5297
5298
5299
5300
5301
5302
5303
5304
5305



Am. Sub. S. B. No. 124
As Passed by the House

with section 2115.06 of the Revi sed Code.

(D) For the purposes of this section, the anount of property
to be delivered or transferred to the surviving spouse, ninor
children, or both, of the decedent as the allowance for support
shal |l be established in accordance with section 2106.13 of the
Revi sed Code.

Vhen—a—detvery—sale—or—transter—of —personal—property—has
been—srdered—romanr—estate—that—has—beer—+el+eved—Hrom
admnistration—the (E) The court nay appoint a comissioner to

execute all necessary instrunments of conveyance, including the

instruments of conveyance and ot her docunents required for the

transfer of title upon the sale of real property pursuant to

section 2127.011 of the Revised Code. The conmm ssi oner shall

receipt for the property, distribute the proceeds of the
conveyance upon court order, and report to the court after

distribuytion the delivery, sale, or transfer of personal or rea

property froman estate that has been relieved from

adm ni stration.

VWhen (F) If the decedent died testate, the will shall be
presented for probate, and, if admtted to probate, the court may
relieve the estate fromadm nistration and order distribution of

the estate under the will.

(G An order of the court relieving an estate from
adm ni stration shall have the same effect as adm ni stration

proceedings in freeing +and real property in the hanrds possession

or _under the control of an innocent purchaser for value from

possi bl e cl aims of unsecured creditors.

S-(H) Any delivery of personal property or transfer of rea
estate property pursuant to an order relieving an estate from
admnistration is made subject to the limtations pertaining to

the clainms of creditors set forth in divisions (B) and (C) of
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section 2117.06 of the Revi sed Code.

B-(1) The rel ease of an estate from admi ni stration under
this section does not affect any duty of any person to file an
estate tax return and certificate under division (A of section
5731.21 of the Revised Code and does not affect the duties of a

probate court set forth in that division

5-(J) This section does not affect the ability of qualified
persons to file an application for a summary rel ease from
adm ni stration under section 2113.031 of the Revised Code or to
file an application for the grant of letters testamentary or

|etters of admnistration.

Sec. 2113.04. (A) Any enployer, including the state or a
political subdivision, at any tine after the death of his—er—its
an enpl oyee, nay pay all wages or personal earnings due to the
deceased enpl oyee t o—A)—the—survi-v-hg—Spouse—(B)—any—onre—oe+r

1 el .y ;
father—or—mpther—of—the—deceased—enployee the foll ow ng,

preference being given in the order naned, w thout requiring

letters testamentary or letters of administration to be issued
upon the estate of the deceased enpl oyee, and without requiring an
Chio estate tax rel ease where if the wages or personal earnings do
not exceed twoe five thousand five-hundred dol | ars—Fhe:

(1) The surviving spouse;

(2) Any one or nore of the children ei ghteen vears of age or

ol der;

(3) The father or nother of the deceased enpl oyee.

(B) The paynent of wages or personal earnings under division

(A) of this section is a full discharge and rel ease to the

enpl oyer fromany claimfor the wages or personal earnings. If

letters testamentary or letters of administration are thereafter
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i ssued upon the estate of the deceased enpl oyee, any person
recei ving paynent of wages or personal earnings under this—section

that divisionis liable to the executor or adm nistrator for the

sum recei ved by himthe person

Sec. 2113.05. When a will is approved and all owed, the
probate court shall issue letters testanentary to the executor
named in the will or to the executor nom nated by holders of a

power as described in section 2107.65 of the Revised Code, or to
the executor naned in the will and to a coexecutor nom nated by

hol ders of sueh—a that power, if he the executor or coexecutor is

sui tabl e, conpetent, accepts the appointnment, and gives bond if

that is required.

If no executor is named in a will and no power as descri bed
in section 2107.65 of the Revised Code is conferred in the wll
or if the executor nanmed in a will or noninated pursuant to such—a
that power dies, fails to accept the appointment, resigns, or is
ot herwi se disqualified and the hol ders of sueh—a the power do not
have authority to nom nate another executor or re—such the power
is not conferred in the will, or if sueh—a the power is conferred
inawll but the power cannot be exercised because of the death
of a holder of the power, letters of administration with the wll
annexed shall be granted to a suitable person or persons, naned as
devi sees or legatees in the will, who would have been entitled to
adm ni ster the estate if the decedent had died intestate, unless
the will indicates an intention that the person or persons shal
not be granted letters of administration. O herw se, the court
shall grant letters of administration with the will annexed to

sone ot her suitable person

Sec. 2113.06. (A) Admnistration of the estate of an
intestate shall be granted to persons nentioned in this seetion

division, in the follow ng order:
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A-(1) To the surviving spouse of the deceased, if resident 5398
of the state; 5399

By(2) To one of the next of kin of the deceased, resident of 5400
the state. 5401

(B) If the persons entitled to adm nister the estate under 5402
division (A) of this section fail to take or renounce 5403
adm ni stration voluntarily, they-shal—beecitedbytheproebate 5404
court—forthat purpose the matter shall be set for hearing and 5405
notice given to the persons. 5406

(Q If there are no persons entitled to adm nistration, e+ if 5407
they are for any reason unsuitable for the discharge of the trust, 5408
or if without sufficient cause they neglect to apply within a 5409
reasonable time for the adm nistration of the estate, their right 5410
to priority shall be lost, and the court shall commt the 5411
adm nistration to sone suitable person who is a resident of the 5412
state, or to the attorney general or the attorney general's 5413
designee, if the departnent of job and family services is seeking 5414
to recover nedical assistance fromthe deceased pursuant to 5415
section 5111.11 or 5111.111 of the Revised Code. Sueh The person 5416
granted adninistration may be a creditor of the estate. 5417

(D) This section applies to the appointnment of an 5418
adm ni strator de bonis non. 5419

Sec. 2113.07. Before being appointed executor or 5420
adm ni strator, every person shall make and file an application 5421
that shall contain the names of the surviving spouse and all the 5422
next of kin of the deceased known to the applicant, their 5423
post-office addresses of usual residence if known, a statement in 5424
general terns as—to of what the estate consists ef and its 5425
probabl e val ue, and a statement of any indebtedness the deceased 5426

had agai nst the applicant. 5427
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The application may be acconpani ed by a wai ver signed by the

persons who have priority to admnister the estate, and, in the

absence of a waiver, those persons shall be eited-bythe probate

eourt served notice for the purpose of ascertaining whether they

desire to take or renounce adm nistration. Mnors who woul d have

been entitled to priority to adnminister the estate except for

their mnority also shall be served notice pursuant to the Rul es

of CGvil Procedure.

Letters of adninistration shall not be issued upon the estate
of an intestate until the person to be appointed has nade and
filed a statenent indicating that thereisnoettohis the person
has no know edge of a last will anrdtestarent of the intestate.

Sec. 2113.12. If a person nanmed as executor in the will of a
decedent, or nom nated as an executor by hol ders of a power as
descri bed in section 2107.65 of the Revised Code, refuses to

accept the trust, or, if after being eited served notice for that

pur pose, neglects to appear and accept, or if he the person naned

or _nom nated as executor neglects for twenty days after the

probate of the will to give any required bond, the probate court
shall grant letters testanmentary to the other executor, if there
is one capable and willing to accept the trust, and if there is no
steh ot her executor naned in the will or nominated by hol ders of a
power as described in section 2107.65 of the Revised Code, the
court shall conmit administration of the estate, with the wll
annexed, to sone suitable and conpetent person, pursuant to
section 2113.05 of the Revised Code.

Sec. 2113.13. \Wen a person appeinted noni nated as executor
is under the age of eighteen years at the tinme of proving

admtting the will to probate, adm nistration nay be granted with

the will annexed during his the nom nee's minority, unless there

i s anot her executor who will accept the trust. If there is such—an
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that other executor, the estate shall be adninistered by himthat
executor until the mnor arrives at full age when suech the forner
nm nor nmay be adnitted as executor w-th—him upon giving bond as
provi ded in section 2109.04 of the Revised Code.

Sec. 2113.14. The executor of an executor has no authority,
as such, to admnister the estate of the first testator. On the
death of the sole or surviving executor of a last wll,
adm nistration of that part of the estate of the first testator
not already adm nistered nay be granted, with the will annexed, to

sueh the person as that the probate court appoints.

Sec. 2113.15. Wen there is delay in granting letters
testamentary or of adm nistration, the probate court may appoint a
speci al adm nistrator to collect and preserve the effects of the

deceased and grant the special adm nistrator any other authority

that the court considers appropriate.

Sueh The special adninistrator must shall collect the
chattels assets and debts of the deceased and preserve them for
t he executor or adm nistrator who thereafter is appointed. For
that purpose suech the special administrator may begin and,

mai ntai n,__or defend suits as adm nistrator and al so sell such

goods—as any assets the court orders sold. He The special

adm ni strator shall be all owed sueh the conpensation for his the

special admnistrator's services as that the court thinks

reasonabl e, if hefeorthwith deliversthe property and effects of
theestate to the executororadnnistrator—whosupersedes—himthe

special admnistrator faithfully fulfills the fiduciary duties.

Sec. 2113.16. Upon granting of letters testamentary or of
adm ni stration, the power of a special adm nistrator appointed
under section 2113.15 of the Revised Code shall eease termnate
and he—ferthwith—rust—delver the special adnministrator shal
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transfer to the executor or adm nistrator all the ehattels—and

roneys assets of the deceased in his—hands the possession or under

the control of the special adm nistrator. The speci al

adm nistrator shall file an account of the special adm nistration

within thirty days of the appointnent of the executor or

adm ni strator. The account shall be in conformance with section

2109. 30 of the Revised Code. The executor or adm nistrator may be

admtted to prosecute any suit begun by the special adm nistrator,
as an adninistrator de bonis non is authorized to prosecute a suit

commenced by a forner executor or admninistrator.

I f sueh the special administrator neglects or refuses to
delver—over transfer the property assets and estate to the
executor or adm nistrator, the probate court may conpel himtodo

so the transfer by citation and attachnent. The executor or

adm ni strator also may proceed, by civil action, to recover the
val ue of the assets from sueh the special admnistrator and his

the special adm nistrator's sureties.

Sec. 2113.17. A creditor's claimmy be presented in

accordance with section 2117.06 of the Revised Code to a specia

adm ni strati on appoi nted under section 2113.15 of the Revised
Code.

Sec. 2113.18. (A) The probate court nmmy renpbve any executor
or admnistrator if there are unsettled clains existing between

him the executor or adm nistrator and the estate—which that the

court thinks may be the subject of controversy or litigation

bet ween him the executor or adm ni strator and the estate or

persons interested therein in the estate.

(B) The probate court may renpbve any executor or
adm ni strator upon notion of the surviving spouse, children, or

ot her next of kin of the deceased person whose estate is
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adm ni stered by the executor or administrator if both of the

foll owi ng apply:

(1) The executor or administrator refuses to bring an action

for wongful death in the name of the deceased person;:.

(2) The court determines that a prima-facie case for a
wrongful death action can be made fromthe information avail abl e

to the executor or adm nistrator.

Sec. 2113.19. Wen a sole executor or admnistrator dies
wi thout having fully adm nistered the estate, the probate court
shall grant letters of adnministration, with the will annexed or
ot herwi se as the case requires, to sone suitable person pursuant
to section 2113.05 or 2113.06 of the Revised Code. Sueh That

person shall adm nister the goods—and-estate assets of the
deceased not previously adnini st er ed—a—casethereis—personal

Sec. 2113.20. If a will of a deceased is proved and al | owed
after letters of adm nistration have been granted as of an
intestate estate, the first admnistration shall be revoked,
unl ess before sueh the revocati on a pet+tien conpl aint contesting
the probate of sueh the will is filed in the probate court ef
cormon——pleas. |f sueh a petitien conplaint of that nature is
filed, the probate court may allow the adm nistration to be
conti nued in—the-hands—of by the original adnministrators until the

final determ nation of sueh the contest. If the will is sustained,

the first adm nistration rust shall be revoked. In either case,
upon revocation of the first adm nistration and the appoi ntment of
an executor or administrator with the will annexed, sueh that
executor or admnistrator shall be admtted to prosecute or defend

any suit, proceeding, or matter begun by or against the original
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adm nistrator, in Hke the sane manner as an adm ni strator de
bonis non is authorized to prosecute or defend a suit commenced by

a forner executor or admnistrator.

Sec. 2113.21. (A Wien a will is contested, the executor, the
adm ni strator de bonis non, with the will annexed, or the

testamentary trustee may, during the contest, do the foll ow ng:

A-(1) Control all the real estate—whichisineludedinthe

wHH—but—not—speecificallydevised property and all the persona
estate property of the testator not adm nistered before sueh the

contest;

B)r(2) Collect the debts and convert all assets into noney,
except those which that are specially bequeat hed;

{S-(3) Pay all taxes on suech the real and personal property

and all debts;

B-(4) Repair buildings and nmake ot her inprovenents if

necessary to preserve the real property from waste;

{E-(5) Insure sueh those buil dings upon an order first
obtai ned fromthe probate court having jurisdiction of sueh the

executor, adnministrator, or testanentary trustee;

5-(6) Advance or borrow noney on the credit of sueh the
estate for sueh the repairs, taxes, and insurance which that shal
be a charge thereen on the estate;

{5-(7) Receive and receipt for a distributive share of an
estate or trust to which sueh the testator would have been

entitled, if living.

(B) The court may require sueh additional bonds as that from

time to tine seens seem proper

Sec. 2113.22. An admnistrator—or executor or _adm nistrator

appointed in the place of an executor or adm nistrator who has
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resi gned or been renoved, whose |letters have been revoked, or
whose authority has been extinguished is entitled to the
possessi on of all the unadnini stered personal effects and assets
of the estate whradmrstered— and all other funds collected and

unaccounted for by sueh the former executor or administrator, and

may nmaintain a suit against the former executor or admnistrator

and his the forner executor's or admnistrator's sureties on the

adm ni stration bond to recover sueh those effects, assets, and
funds and for all dammges arising fromthe nal adninistration or

om ssions of the fornmer executor or adm nistrator

Sec. 2113.25. Sefar—asthe executor oradmnistratoris
able—the The executor or administrator of an estate shall collect
the assets and conplete the adm nistration of that estate within
thirteen six nonths after the date of appointnent unless an

extension of the tine to file a final and distributive account is

aut hori zed under division (B) of section 2109.301 of the Revised
Code.

theestate For good cause shown, the court may grant an extension

of the tine to file the inventory and accounts.

Sec. 2113.26. The court, upon application of any interested

party, may authorize the exam nation of the executor or

adm ni strator under oath in open court on any natter relating to
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the adm nistration of the estate.

Sec. 2113.30. (A Except as otherwi se directed by the
decedent in the decedent's last w || anrd—testarent, an executor or
adm ni strator, w thout personal liability for |osses incurred, nay
continue the decedent's business during four nonths next follow ng
the date of the appointnment of that executor or admnistrator,
unl ess the probate court directs otherwi se, and for any further
time that the court nmay aut horize upon a hearing and after notice
to the surviving spouse and distributees. In either case, no debts
incurred or contracts entered into shall involve the estate beyond
the assets used in that business imediately prior to the death of
the decedent without first obtaining the approval of the court.
During the tinme the business is continued, the executor or
adm ni strator shall file nmonthly reports in the court, setting
forth the receipts and expenses of the business for the preceding
nonth and any other pertinent information that the court nay
require. The executor or adm nistrator may not bind the estate
wi t hout court approval beyond the period during which the business

i's continued.

(B) As used in this section, "decedent's business" neans a
busi ness that is owned by the decedent as a sole proprietor at the
time of the decedent's death. "Decedent's business" does not
include a business that is owned in whole or in part by the
decedent as a sharehol der of a corporation, a nenber of a linmted
liability conpany, or a partner of a partnership, or under any

ot her form of ownership other than a sole proprietorship.

Sec. 2113.31. Every executor or adm nistrator is chargeable

with all ehattels—rights—and—-eredits assets of the deceased
which that cone into hs—hands the possession or under the contro

of the executor or adnministrator and are to be adm ni st ered,
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al t hough not included in the inventory required by section 2115.02
of the Revised Code. Sueh The executor or admnistrator is also
chargeable with all the proceeds of personal property and real
estate property sold for the paynent of debts or |egacies, and al
the interest, profit, and incone that in any way cones te—his

hands into the possession or under the control of the executor or

adm nistrator fromthe personal estate property of the deceased.

Sec. 2113.311. (A If, within a reasonable tine after the
appoi nt mrent of the executor or adm nistrator, no one in authority
has taken over the nanagenent and rental of any real estate
property of which the decedent died seized, the executor or
adm ni strator, or an heir or devisee may, unless the wll
ot herwi se provi des, nmake application to the probate court for an
order authorizing the executor or administrator to assunme suech

those duties. Sueh The application shall contain the follow ng:

(1) A brief statenent of the facts upon which the application
is based and sueh any other pertinent information as that the

court may require;

(2) A description or identification of the real estate
property and the interest owned by the decedent at the tine of his
deat h;

(3) The nanes and addresses, if known to the applicant, of
the persons to whom sueh the real estate property passed by

descent or devi se.

(B) Notice of the time of hearing on sueh the application
shall be given to the persons designated in sub-paragraph division
(A)(3) of this section, unless for good cause the court dispenses
with sueh that notice, and also to the executor or adm nistrator,

unl ess the executor or administrator is the applicant.

(C If the court finds that the statenments contained in the
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application are true and that it would be for the best interest of
stueh those heirs or devisees that the application be granted, it
may aut horize the executor or administrator to assune the

managenent and rental of sueh the real estate property.

(D) The court may require bond, new or additional, in an
amount to be fixed by the court and conditioned that the executor
or admnistrator will faithfully and honestly discharge the duties
devol vi ng upen—himby fromthe provisions of this section

BX(E) In the exercise of sueh the authority granted under

this section, the executor or adm nistrator shall be authorized to

do the foll ow ng:
(1) Collect rents;
(2) Fromthe rents collected:

(a) Pay all taxes and assessnents due on sueh the real estate
property, and all suweh usual operating expenses in connection with
the its managenent thereof;

(b) Make repairs when necessary to preserve such the rea
estate property fromwaste, provided that an order of the court
shall first be obtained if the cost of sueh repairs exceeds one

hundred dol | ars;

(c) Insure buildings against loss by fire or other casualty

and against public liabilitys._

(3) Advance noney upon an order first obtained fromthe
court, for sueh the repairs, taxes, insurance, and all usual
operati ng expenses—which that shall be a charge on suech the rea
estate property;

(4) Rent the property on a nonth-to-nonth basis, or, upon an
order first obtained fromthe court, for a period not to exceed

one year:;

(5) Prosecute actions for forcible entry and detention
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det ai ner of sueh the real estate property.

(F) The executor or administrator shall, at intervals not to
exceed twel ve nonths, pay over to the heirs or devisees, if known,
their share of the net rents, and shall account for all noney
recei ved and paid out under authority of this section in his the

executor's or admnistrator's regular accounts of the

adm ni stration of the estate, but in a separate schedule. If any
share of the net rents renmmins unclained, it may be di sposed of in
the same nanner as s provided for unclai ned noney under section
2113. 64 of the Revised Code.

(G The authority granted under this section shall terminate
upon the transfer of the real estate property to the heirs or
devi sees in accordance with section 2113.61 of the Revised Code,

o+ upon a sale thereoft of the real property, e+ upon application

of the executor or administrator, or for a good cause shown, upon

the application of an heir or devisee.

(H) Upon application the court may all ow conpensation to the
executor or adm nistrator for extraordi nary services;—whieh that
shall be charged against the rents, and if satd the rents be are
insufficient, shall be a charge agai nst such the real estate

property.

Upon application the court may all ow reasonabl e attorney fees
paid by the executor or administrator when an attorney is enpl oyed
in connection with the nanagenent and rental of sueh the rea
estate—whiech property that shall be charged against the rents,

and if saild the rents be are insufficient, shall be a charge

agai nst sueh the real estate property.

Sec. 2113.33. An executor or admnistrator is not accountable
for debts inventoried as due to the decedent, if it appears to the

probate court that, without his the executor's or administrator's

fault, they remain uncoll ected.
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Sec. 2113.34. If an executor or administrator neglects to
sel|l personal property which-he that is required to seH- be sol d,

and retains, consunes, or disposes of it for his the executor's or

adm nistrator's own benefit, he the executor or admni strator
shall be charged therewith with the personal property at double

the val ue affixed therete to the property by the appraisers.

Sec. 2113.35. (A) Executors and adm nistrators shall be
al | oned eemm-ssions fees upon the anpbunt of all the personal
estate property, including the income fromthe personal estate
property, that is received and accounted for by them and upon the
proceeds of real estate property that is sold, as follows: A)r

(1) For the first one hundred thousand dollars, at the rate
of four per cent; (B}

(2) Al above one hundred thousand dollars and not exceedi ng

four hundred thousand dollars, at the rate of three per cent; {&-

(3) Al above four hundred thousand dollars, at the rate of
two per cent. Exeecutors

(B) Executors and adm ni strators alse shall be allowed a

comm-ssion fee of one per cent on the value of real estate
property that is not sold. Executors and adm nistrators al so shal
be all owed a cormm-ssion fee of one per cent on all property that
is not subject to administration and that is includable for
pur poses of conputing the Chio estate tax, except joint and

survivorship property. Fhe

(C) The basis of valuation for the allowance of sueh
corm-ssions the fees on real estate property sold shall be the
gross proceeds of sale, and for all other property the fair market
val ue of the other property as of the date of death of the
decedent. The eemm-ssions fees allowed to executors and

adm nistrators in this section shall be received in ful
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conpensation for all their ordinary services. &

(D) If the probate court finds, after a hearing, that an
executor or adm nistrator, in any respect, has not faithfully
di scharged his the duties as executor or administrator, the court
may deny the executor or adm nistrator any conpensati on what soever
or may allow the executor or admnistrator the reduced

conpensation that the court thinks proper.

Sec. 2113.36. Allowances, in addition to those provided by
section 2113. 35 of the Revised Code for an executor or
admi ni strator, which that the probate court considers just and
reasonabl e shall be nmade for actual and necessary expenses and for
extraordinary services not required of an executor or

adm nistrator in the common course of his—duty the executor's or

adm nistrator's duties.

Upon the application of an executor or administrator for
further allowances for extraordi nary services rendered, the court
shall review both ordinary and extraordinary services clained to
have been rendered. |f the comrssions fees payable pursuant to
section 2113.35 of the Revised Coder- exceed the reasonabl e val ue
of sueh the ordinary services rendered, the court must shall
adj ust any all owance nade for extraordi nary services so that the
total eemm-ssions fees and allowances to be made fairly reflect

the reasonabl e val ue of both ordinary and extraordi nary services.

VWhen I f an attorney has been enployed in the adninistration
of the estate, reasonable attorney fees paid by the executor or
adm ni strator shall be allowed as a part of the expenses of
adm ni stration. The court may at any tinme during adm nistration
fix the amount of sueh those fees and, on application of the
executor or admnistrator or the attorney, shall fix the anmount
thereof of the fees. When If provision is nade by the will of the

deceased for conpensation to an executor, the anmount provided
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shall be a full satisfaction for his the executor's or
adm nistrator's services, in |ieu of such-comissions the fees or
his share thereef of the fees, unless by an instrunment filed in

the court within four nonths after his appointnment he the executor

or adm nistrator renounces all claimto the conpensation given by

the wll.

Sec. 2113.39. If a qualified executor, admnistrator, or
testanentary trustee is authorized by will or devise to sell any
cl ass of personal property whatsoever or real estate property, no
order shall be required fromthe probate court te—enablehimfor
the executor, adninistrator, or testanentary trustee to aet—n

pursuance—ofthe power—vestedin—himproceed with the sale. A

power to sell authorizes a sale for any purpose deened consi dered

by sueh the executor, adm nistrator, or testamentary trustee to be
for the best interest of the estate, unless the power is expressly
limted by sueh the will or devise.

Sec. 2113.40. (A At any tinme after the appointnment of an
executor or adm nistrator, the probate court, when if satisfied
that it would be for the best interests of the estate, my
aut hori ze sueh the executor or administrator to sell at public or
private sale, at a fixed price or for the best price obtainable,
and for cash or on sueh the terns as that the court may deternine,
any part or all of the personal property belonging to the estate,

except the follow ng:

A—Such-property—as (1) Property that the surviving spouse

desires to take at the appraised val ue;

By(2) Property specifically bequeathed, when if the sale of
suech that property is not necessary for the paynent of debts,
provi ded that sueh the property may be sold with the consent of
the person entitled therete to the property, including executors,
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adm ni strators, guardi ans, and trustees;

{S-(3) Property as to which distribution in kind has been
demanded prior to the sale by the surviving spouse or other

beneficiary entitled to sueh the distribution in kind,

BH(4) Property whieh that the court directs shall not be
sold pursuant to a wi sh expressed by the decedent in his the
decedent's will; but at any later period, on application of a
party interested, the court may, and for good cause shall, require
such the sale to be nmde

(B) In case of a sale before expiration of the tinme within
whi ch the surviving spouse may el ect to take at the appraised
val ue, not less than ten days' notice of sueh the sale shall be
given to the surviving spouse, unless sdeh the surviving spouse

consents to sueh the sale or waives notice thereof of the sale.

Sueh The notice shall not be required as to perishable property.

(© The court may pernit the itenized |ist of personal
property being sold to be incorporated in docunents and records
relating to the sale, by reference to other docunents and records
whi-eh that have been filed in the court—Previded, provided that a

court order shall not be required to permt the public sale of

personal geeds—and—chattels property.

Sec. 2113.41. (A) Public sales of personal property rentioned
as provided in section 2113.40 of the Revised Code shall be at

public auction and, unless otherw se directed by the probate

court, after notice of sdueh the sale has been given by any of the

follow ng nethods:

A1) By advertisenment appearing at |least three tinmes in a
newspaper of general circulation in the county during a period of

fifteen days next precedi ng sueh the sal e;

{By(2) By advertisenent posted not less than fifteen days
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next preceding sdeh the sale in at least five public places in the
townshi p or municipal corporation where sueh the sale is to take

pl ace;

{S-(3) By both sueh forns of advertisenent specified in
divisions (A (1) and (2) of this section.

Such (B) The advertisement published or posted as descri bed

in divisions (A)(1) and (2) of this section shall specify

generally the property to be sold and the date, place, and terns

of the sale. The executor or administrator, if considered in the

best interests of the estate, nmay enpl oy an auctioneer or clerk,

or both, to conduct sueh the sale, and their reasonable fees and
charges shall be deducted fromthe proceeds of the sale. The court

for good cause may extend the tinme for sale.

Sec. 2113.45. \Wen a nortgagee of real estate property, or an
assi gnee of sueh the nortgagee, dies without foreclosing the
nortgage, the nortgaged prem ses and the debts secured thereby by

the nortgage shall be considered personal assets in the hanrds

possession or _under the control of the executor or adm nistrator

of sueh the estate of the nortgagee or assignee, and shall be

adm ni stered and accounted for as such.

If the nortgagee or assignee did not obtain possession of the

nortgaged premises in his the nortgagee's or assignee's lifetine,

his the executor or admnistrator of the estate of the deceased

nort gagee or assignee nmay take possession of the prem ses by open

and peaceable entry or by action, as the deceased m ght have done

if living.

Sec. 2113.46. In case of the redenption of a nortgage
bel onging to the estate of a decedent, the noney paid thereon—-rust
on the redenption shall be received by the executor or
adm ni strator, and theredpon—he the executor or adm nistrator
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shal |l rel ease and di scharge the nortgage. Until sueh that

redenption, if the executor, administrator, or decedent has taken

possessi on of the nortgaged prem ses, the executor or

adm ni str at or —f—pessessien—has—been—taken—byhimor—by—the
decedent— shall be seized of the nortgaged prem ses in trust for

t he sane persons who would be entitled to the noney if the

preni ses had been redeened.

Sec. 2113.48. \Wen a person who has entered into a witten
contract for the sale and conveyance of an interest in real estate
property dies before its conpletion, his the executor or

admi ni strator when of the decedent's estate, if not required to

ot herwi se di spose of sueh the contract, may, with the consent of
the purchaser, obtain authority to conplete sueh the contract by
filing an application therefor for that authority in the probate

court of the county in which he the executor or admnistrator was

appoi nted. Notice of the tine of hearing on sueh the application
shall be given to the surviving spouse and heirs, if the decedent
died intestate, and to the surviving spouse- and devi sees or

| egat ees having an interest in sueh the contract, if the decedent
died testate. If the court is satisfied that it would be for the
best interests of the estate, it nay authorize the executor or
adm ni strator to conplete said the contract and to execute and
deliver to the purchaser sdueh the instrunents as that are required

to make the order of the court effective.

Sec. 2113.49. \Wen a person who has entered into a witten
contract for the sale and conveyance of an interest in real estate

property dies before its conpletion, his the executor or

adm ni strator of the decedent's estate, when if not required to
ot herwi se di spose of the contract, may file a petit+en conpl ai nt
for the alteration or cancellation of the contract+~ in the probate

court of the county in which he the executor or adm nistrator was
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appoi nted, or in which the real estate property or any part of it
is situated. If the decedent died intestate, the surviving spouse
and heirs, and if the decedent died testate, the surviving spouser-
and devi sees or |egatees having an interest in the contract, when
if not the plaintiffs, shall, together with the purchaser, be made

parties defendant.

If, upon hearing, the court is satisfied that it is for the
best interests of the estate, it may, with the consent of the
purchaser, authorize the executor or administrator to agree to the
alteration or cancellation of the contract, and to execute and
deliver to the purchaser the instruments required to nmake the
order of the court effective. Before nmaking sueh—an its order, the
court shall cause to be secured, to and for the benefit of the
estate of the deceased, its just part of the consideration of the
contract. The instrunents executed and delivered pursuant to suech

an the court's order shall recite the order, and be as binding on

the heirs and other parties in interest, as if nade by the
deceased iA—histifetiwe prior to death.

Sec. 2113.50. When a person who has entered into a witten
contract for the purchase of an interest in real estate property
di es before a the conveyance thereef of the interest to himthe

person, his the executor or administrator of the decedent's

estate, e+ the surviving spouse, e~ any heir, or any devi see or

| egat ee having an interest in sueh the contract- may file an
application for authority to conplete sueh the contract in the
probate court of the county in which the executor or adninistrator
was appointed. Notice of the time of the hearing on sueh the
application shall be given to the surviving spouse and heirs, if
the decedent died intestate, and to the surviving spouse~ and

devi sees or |egatees having an interest in sueh the contract, if
the decedent died testate, to the executor or adm nistrator, if

not the applicant, and to all other persons having an interest in
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such the real estate property that is the subject of the contract.

If the court is satisfied that it would be for the best interests
of the estate, it may, with the consent of the vendor, authorize
the executor or administrator to conplete the contract, pay to the
vendor the anount due on the contract, and authorize a conveyance
of the interest in the real estate property to the persons
entitled thereteo to it. If, however, the court finds that the
condition of the estate at the tine of the hearing does not
warrant the paynent out of the estate of the anmount due under the
contract, it may authorize the persons entitled to the interest of
the decedent in the contract to pay to the vendor the amount due
on the contract. The real estate property so conveyed shal
thereafter be chargeable with the debts of the estate to the

extent of the equitable interest of the estate therein in the real

property, and may be sold in |land sal e proceedi ngs, except that in
the event of sueh that sale, the persons to whomthe real estate
property shall have been conveyed shall have a prior lien on the
proceeds as against the estate to the extent of any portion of the

purchase price paid by them

The executor or administrator, e+ surviving spouse, e+ any
heir, or any devisee or |legatee having an interest in suech—a the
contract, nmay file a petitien conplaint for the alteration or
cancel lation of the contract in the probate court of the county in
whi ch the executor or adninistrator was appointed. If the decedent
died intestate, the surviving spouse and heirs, and if the
decedent died testate, the surviving spouse- and devi sees or
| egat ees having an interest in sueh the contract, and the executor
or admnistrator, when if not the plaintiff, together with the
vendor, and all other persons having an interest in the rea
estate-whi-ch property that is subject to the contract, shall be

nmade parties defendant. |If the court is satisfied that it would be
for the best interests of the estate, the court, with the consent

of the vendor, mmy authorize the executor or administrator to
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agree to the alteration or cancellation of the contract and to
execute and deliver sueh the deeds or other instrunents to the
vendor as that are required to nmake the order of the court
ef fective. Sueh The deeds or other instrunments as that are

executed and delivered pursuant to sueh the court's order shal

recite the order and be as binding on the parties to the suit as
if nmade by the deceased +A—his—tfetine prior to death.

Sec. 2113.51. The property of an estate whieh that is
specifically bequeathed nmay be delivered over to the | egatee
entitled thereto to the property. Sueh The | egatee must shal

secure its redelivery on demand to the executor or adm nistrator.
O herwi se, suech the property must shall remain in the hands

possessi on _or _under the control of the executor or adm nistrator

to be distributed or sold, as required by Iaw and the condition of

t he estate.

Sec. 2113.52. (A) A devisee taking real estate property under
a devise in awll, unless the will otherw se provides, or an heir
taking real estate property under the statutes of descent and
di stribution shall take the real estate property subject to al
taxes, penalties, interest, and assessnents which that are a lien

agai nst that real estate property.

(B) If real estate property devised in a will is subject to a
nortgage lien that exists on the date of the testator's death, the
person taking the real estate property under the devise has no
ri ght of exoneration for the nortgage |ien, regardl ess of a
general direction in the will to pay the testator's debts, unless
the will specifically provides a right of exoneration that extends

to that Ilien.

Sec. 2113.54. \Wen five nonths have expired after the

appoi nt ment of an executor or administrator and the surviving
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spouse has made an el ection under section 2106.01 of the Revised
Code, a legatee or distributee nmay apply to the probate court for
an order requiring the executor or adm nistrator to distribute the
assets of the estate, either in whole or in part, in cash or in

ki nd. Upon notice to the executor or administrator, the court

shall inquire into the condition of the estate, and if all clains
have been paid, or adequate provision has been or can be made for
their paynent, the court shall nmake sueh that order with reference
to distribution of the estate as the condition of the estate and
the protection of all parties interested in the estate may denand.
The order of the court shall provide that assets be set aside for
the paynent of clainms rejected within two nonths or in suit, and
each claimant for whom assets are to be set aside shall be
entitled to be fully heard as to the nature and anount of the
assets to be set aside for paynent of his the claint and as to al
other conditions in connection with the claim Each | egatee or

di stributee receiving distribution fromthe estate shall be liable

to return the assets distributed to himthe | egatee or

distributee, or the proceeds fromthe assets, if they are

necessary to pay sueh those clains. The court, upon its own notion
or upon application of the executor or adnministrator, as a
condition precedent to any distribution, may require any | egatee
or distributee to give bond to the state with surety approved and
in an amount fixed by the court, conditioned as provided in
section 2113.53 of the Revised Code or as may be directed by the
court. Sueh The bond nmay be in addition to the assets to be set
aside or partially or wholly in lieu of those assets, as the court

shal | determ ne

Sec. 2113.58. When |If by a last will anrdtestarent the use or
i ncone of personal property is given to a person for a term of
years or for |life and sone other person has an a remai nder
interest in such the property as—+emsinderrnan, the probate court,
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unl ess sueh—tast the will andtestamwent otherw se provides, may
delver—sueh aut horize delivery of the personal property to the

person having the limted estate, with or wi thout bond, as the
court may determine; or the court may order that sueh the property
be held by the executor or sone other trustee, with or w thout
bond, for the benefit of the person having the limted estate. If
bond is required of the person having the limted estate, or of
the trustee, it may be increased or decreased, and if bond is not
required in the first instance it nay be required by the court at

any tinme prior to the ternination of the limted estate.

Sec. 2113.61. (A) (1) Wen real property passes by the | aws of
intestate succession or under a will, the adm nistrator or
executor shall file in probate court, at any tinme after the filing
of an inventory that includes the real property but prior to the
filing of the adnministrator's or executor's final account, an
application requesting the court to issue a certificate of
transfer as to the real property. Real property sold by an
executor or adm nistrator or |and regi stered under Chapters 5309.
and 5310. of the Revised Code is excepted fromthe application
requi rement. Cases in which an order has been nmade under section
2113.03 of the Revised Code relieving an estate from
adm nistration and in which the order directing transfer of rea
property to the person entitled to it nay be substituted for the
certificate of transfer also are excepted fromthe application

requiremnent.

(2) In accordance with division (C(3)(b) of section 2113.031
of the Revised Code, an application for a certificate of transfer
of an interest in real property included in the assets of the
decedent's estate shall acconpany an application for a summary
rel ease from adm nistration under that section. This section
applies to the application for and the issuance of the requested

certificate of transfer except to the extent that the probate

Page 198

6039
6040
6041
6042
6043
6044
6045
6046
6047
6048

6049
6050
6051
6052
6053
6054
6055
6056
6057
6058
6059
6060
6061
6062
6063

6064
6065
6066
6067
6068
6069
6070



Am. Sub. S. B. No. 124
As Passed by the House

court determines that the nature of any of the provisions of this
section is inconsistent with the nature of a grant of a summary

rel ease fromadm ni stration

(B) Subject to division (A)(2) of this section, the
application for a certificate of transfer shall contain all of the

fol |l ow ng:

(1) The name, place of residence donmicile at death, and date

of death of the decedent;

(2) A statenment whether the decedent died testate or

i nt est at e;

(3) The faet—and—date—of the fitingandprobateof thewtH
Lt Licable. L) : | g c 4 . F )
admnistrator orexecutor reason the property is being transferred

to the devi see or devi sees;

(4) N , ,
: hat | eced . oot l

Whet her any spousal el ections have been exerci sed;

BH{4)—ofthis—sectionpassedbydescent—or—devise Whet her any

di scl ai ners or assi gnnents have been fil ed;

(6) A statenment that all the known debts of the decedent's
estate have been paid or secured to be paid, or that sufficient
ot her assets are in hand to conplete the paynent of those debts or

a statenment that the estate is insolvent and the transfer is of

the mansi on house and is being nmade to satisfy all or a portion of

the spousal all owance for support;

(7) OQher pertinent information that the court requires.

(C) Subject to division (A)(2) of this section, within five
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days following the filing of an application for a certificate of
transfer that conplies with division (B) of this section, the
court shall issue a certificate of transfer for record in each
county in this state in which real property so passing is

situated, that shall recite all of the follow ng:

(1) The nane and date of death of the decedent;

(2) Whether the decedent died testate or intestate anrd—F
testate—the—volure—and-—page—of—the recordof—the—wH-

(3) The weluwe—and -page case nunber of the probate court

record of the adm nistration of the estate;

(4) The nanes and pl aces of residence of the devisees, the
interests passing to them the names and pl aces of residence of
the persons inheriting intestate, and the interests inherited by

them in each parcel of real property deseribedin—divsion{B{4)
of—this—seetion being transferred,

(5) A description of each parcel of real property deseribed
Ha—divi-sien{BH{4)—of thisseetion being transferred;

(6) G her information that in the opinion of the court should

be i ncl uded.

(D) If an executor or administrator has failed to file an
application for a certificate of transfer before being di scharged,
the application may be filed by an heir or devisee, or a successor
ininterest, in the probate court in which the testator's will was
probated or, in the case of intestate estates, in the probate
court in which adnministration was had. |f no admnistration was
had on an estate and if no administration is contenpl ated, except
in the case of the grant of or contenplated application for the
grant of an order of a sumary rel ease from adni ni stration under
section 2113.031 of the Revised Code, an application for a
certificate of transfer may be filed by an heir or devisee, or a

successor in interest, in the probate court of the county in which
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t he decedent was a resident at the tinme of death or in which the

real property of the decedent is | ocated.

(E) A foreign executor or administrator, when if no ancillary
admi ni stration proceedi ngs have been had or are being had in this
state, may file in accordance with this section an application for
a certificate of transfer in the probate court of any county of

this state in which real property of the decedent is |ocated.

(F) When a person who has entered into a witten contract for
the sal e and conveyance of an interest in real property dies
before its conpletion, the interest of the decedent in the
contract and the record title to the real property described in
the contract nmay be transferred to the persons—legatees-
devi sees- or heirs at law entitled to the interest of the decedent
in the real property, in the same manner as provided in this
section and seettens section 2113.62 and—23+13-63 of the Revised
Code for the transfer of real property. The application for the
certificate of transfer and the certificate itself also shal
recite that the real property described in the application or
certificate is subject to a witten contract for its sale and

conveyance.

Sec. 2113.62. Upon receipt of the certificate provided for in
section 2113.61 of the Revised Code, the county recorder shal
record it in the books provided for the recording of deeds and
i ndex sueh those records in the nane of the decedent as grantor
and the person to whomthe real estate property passes as grantee

in the index provided for the record of deeds.

Sec. 2113.67. Wen a person entitled to the noney invested or
turned into the county treasury under section 2113.64 of the

Revi sed Code satisfies the probate court of his the person's right

to receive it, the court shall order it to be paid over and
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transferred to him the person. In case it has been turned into the
treasury, the county auditor shall give to himthe person a
warrant therefer for the noney upon the certificate of the probate

j udge.

Sec. 2113.68. The probate judge with whomthe certificates or
evidences of title required by section 2113.65 of the Revised Code
are deposited and each succeedi ng judge to whomthey cone, and his

the judges' sureties, shall be responsible for their safekeeping

and application, as provided in sections 2113.64 to 2113. 675
+hetusive~ of the Revised Code.

Sec. 2113.69. Wen newy di scovered assets conme into the

hands possession or under the control of an executor or

adm ni strator after the filing of the original inventory required
by section 2115.02 of the Revised Code, he the executor or

adm ni strator shall adm nister, account for, and distribute such

those assets in Hke the sane manner as if received prior to the

filing of sueh the inventory. Wthin thirty days, he the executor

or administrator shall file in the probate court an itenized

report of sueh those assets, with an estimate of the their val ue

thereof, but shall not be required to nake an inventory or
apprai senent of the same assets unless ordered to do so by the
court, either upon its own notion or upon the application of any

i nterested party.

Sec. 2113.70. An executor or adm nistrator appointed in any

other state or country, or his the executor's or adninistrator's

| egal representatives, nmay be prosecuted in any appropriate court

inthis state in his the capacity of executor or admnistrator.

Sec. 2113.72. Any court of conmon pleas may conpel a foreign

adm ni strator or executor residing in this state, or having assets
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or property herein in this state, to account at the suit of an
heir, distributee, or legatee, who is resident in this state, and

make distribution of the ampunt found in his—hands the possession

or _under the control of the foreign adm nistrator or executor to

the respective heirs, distributees, or |egatees according to the

law of the state granting sueh the letters of administration. Wen

If suits are pending or there are unsettl ed demands agai nst sueh
the estate, the court also may require a refunding bond to be

given to sueh the foreign executor or adm nistrator by the heirs,

di stributees, or legatees entitled thereteo to that distribution in

case the anpbunt paid is needed to pay debts of the estate.

Sec. 2113.73. When If a foreign administrator or executor has
wast ed, mi sapplied, or converted assets of an estate, or has

insufficient property to discharge his the foreign adninistrator's

or executor's liability on account of the trust, or his the

foreign administrator's or executor's sureties are irresponsible,

the distributees, heirs, or legatees, in any court of common pl eas

or probate court may conpel himthe foreign adninistrator or

executor to secure the amunts respectively due to them and any of

his the foreign administrator's or executor's sureties nmay require

indemity on account of their liability as bail

Sec. 2113.74. The several provisional renedies and
proceedi ngs authorized by sections 2113.70 to 2113. 73,—inelusive
of the Revised Code; against a foreign executor or admnistrator
al so apply to the person and property of a foreign adni nistrator

or executor. The probate court or the court of common pleas may

make any order or decree touching his a foreign executor's or

adm nistrator's property and effects, or the assets of sueh the
estate, necessary for the security of those interested thererr in

the property, effects, or assets.
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Sec. 2113.75. An executor or adninistrator appointed in any
other state or country may comence and prosecute an action or
proceeding in any court in this state, in his the capacity as
executor or adm nistrator, in Hke the same nanner and under H-ke

the sanme restrictions as a nen-resident nonresident is perntted

to sue.

Sec. 2113.81. Where |f it appears that a | egatee or a
di stributee, or a beneficiary of a trust not residing within the
United States or its territories will not have the benefit o,

use, or control of the noney or other property due himthe | egatee

or distributee froman the estate or due the beneficiary fromthe

trust, because of circunstances prevailing at the place of

resi dence of sueh the |legatee- or distributee, or a the
beneficiary of a the trust, the probate court may direct that sueh
the noney be paid into the county treasury to be held in trust or
the probate court may direct that sueh the noney or other property
be delivered to a trustee which. The trustee shall have the sane
powers and duties provided in section 2119.03 of the Revised Code
for sueh that |legatee, distributee, beneficiary of a the trust, or
sueh the persons who nay thereafter be entitled therete to the

noney or other property. Sueh The noney or other property held in

trust by sueh the county treasurer or trustee shall be paid out by
order of the probate judge in accordance with section 2113. 82 of
t he Revi sed Code.

The county treasury shall not be liable for interest on sueh

the nmoney held in trust.

Sec. 2113.82. Wen a person entitled to noney or other
property invested or turned into the county treasurer or to a
trustee under section 2113.81 of the Revised Code satisfies the

probate court of his the person's right to receive it, the court
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shall order the county treasurer or the trustee to pay it over to
sueh the person.

Sec. 2113.85. As used in sections 2113.85 to 2113.90 of the
Revi sed Code:

(A) "Estate" nmeans the gross estate of a decedent who is
domciled in this state, as determ ned for federal estate tax
pur poses under Subtitle B of the Internal Revenue Code of 1954, 26
U S.C. 2001, as anended, for Chio estate tax purposes under
Chapter 5731. of the Revised Code, and for estate tax purposes of
any other jurisdiction that inposes a tax on the transfer of

property by a decedent who is domiciled in this state.

(B) "Person interested in the estate" neans any person who is
entitled to receive, or who has received, any property or property
interest included in the decedent's estate. A "person interested
in the estate" includes, but is not limted to, a persona
representative, guardian, and or trustee. A "person interested in
the estate"” does not include a creditor of the decedent or of his

the decedent's estate.

(O "Tax" neans the federal estate tax determ ned under
Subtitle B of the “Internal Revenue Code of 1954, 26 U.S.C. 2001,
as anended, an Chio estate tax determ ned under Chapter 5731. of
the Revised Code, and the estate tax determ ned by any ot her
jurisdiction that inposes a tax on the transfer of property by a

decedent who is domciled in this state.

(D) "Fiduciary" nmeans an executor, admnistrator, or other

person who, by virtue of his—+representation—of representing the

decedent's estate, is required to pay the tax.

Sec. 2113.86. (A) Unless a will or another governing
i nstrunment ot herw se provides, and except as otherw se provided in

this section, a tax shall be apportioned equitably in accordance

Page 205

6251
6252

6253
6254

6255
6256
6257
6258
6259
6260
6261

6262
6263
6264
6265
6266
6267
6268

6269
6270
6271
6272
6273
6274

6275
6276
6277

6278
6279
6280



Am. Sub. S. B. No. 124
As Passed by the House

with the provisions of this section anong all persons interested
in an estate in proportion to the value of the interest of each

person as deternined for estate tax purposes.

(B) Except as otherwi se provided in this division, any tax
that is apportioned against a gift made in a clause of a will
other than a residuary clause or in a provision of an inter vivos
trust other than a residuary provision, shall be reapportioned to
the residue of the estate or trust. It shall be charged in the
same nanner as a general administration expense. However, when a
portion of the residue of the estate or trust is allowable as a
deduction for estate tax purposes, the tax shall be reapportioned
to the extent possible to the portion of the residue that is not

so al | owabl e.

(O (1) Atax shall not be apportioned agai nst an interest
that is allowable as an estate tax marital or charitable
deducti on, except to the extent that the interest is a part of the
resi due of an estate or trust against which tax is reapportioned

pursuant to division (B) of this section.

(2) Estate tax of this state or another jurisdiction shal
not be reapportioned against an interest that is allowable as a
deduction for federal estate tax purposes, to the extent that
there is other property in the estate or trust that is not
al | onabl e as a deduction for federal estate tax purposes and
agai nst which estate tax of this state or another jurisdiction can

be apporti oned.

(D A tax shall not be apportioned agai nst property that
passes to a surviving spouse as an el ective share under section
2106. 01 of the Revised Code or as an intestate share under section
2105. 06 of the Revised Code, to the extent that there is other
property in the estate that is not allowable as a deduction for

estate tax purposes agai nst which the tax can be apporti oned.
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(E) (1) Any federal estate tax credit for state or foreign
death taxes on property that is includible in an estate for
federal estate tax purposes, shall inure to the benefit of the
persons chargeable with the paynment of the state or foreign death
taxes in proportion to the amount of the taxes paid by each
person, but any federal estate tax credit for state or foreign
death taxes inuring to the benefit of a person cannot exceed the

federal estate tax apportioned to that person.

(2) Any federal estate tax credit for gift taxes paid by a
donee of a gift shall inure to the benefit of that donee for

pur poses of this section.

(3) Credits against tax not covered by division (E)(1) or (2)
of this section shall be apportioned equitably anbng persons in

the manner in which the tax is apportioned anong t hem

(F) Any additional estate tax that is due because a qualified
heir has di sposed of qualified farmproperty in a manner not
aut hori zed by | aw or ceased to use any part of the qualified farm
property for a qualified use, shall be apportioned against the

interest of the qualified heir.

(G If both a present interest and a future interest in
property are involved, a tax shall be apportioned entirely to the
principal. This shall be the case even if the future interest
qualifies for an estate tax charitabl e deduction, even if the
hol der of the present interest also has rights in the principal,

and even if the principal is otherwi se exenpt from apportionnent.

(H Penalties shall be apportioned in the same manner as a
tax, and interest on tax shall be apportioned to the inconme of the
estate or trust, unless a court directs a different apportionnent
of penalties or interest based on a finding that special
circunst ances nake an apportionnent as provided in this division

i nequi t abl e.
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(1) If any part of an estate consists of property, the val ue
of which is included in the gross estate of the decedent by reason
of section 2044 of the "Internal Revenue Code of 1986," 100 Stat.
2085, 26 N 2044, as anmended, or of section 5731.131 of the Revised
Code, the estate is entitled to recover fromthe persons hol di ng
or receiving the property any anount by which the estate tax
payabl e exceeds the estate tax that would have been payable if the
val ue of the property had not been included in the gross estate of
the decedent. This division does not apply if a—decedentprovides
etherwiseinhis the decedent's will or another governing

i nstrument provides otherwise and the will or instrument refers to

either section nmentioned in this division or to qualified

term nable interest marital deduction property.

Sec. 2113.87. (A) The fiduciary, or any person interested in
the estate who objects to the nmanner of apportionnent of a tax,
may apply to the court that has jurisdiction of the estate and
request the court to determine the apportionnent of the tax. If
there are no probate proceedings, the probate court of the county
in which the decedent was donmiciled at death, upon application by
the fiduciary or any other person interested in the estate who
objects to the manner of apportionnent of a tax, shall determ ne

the apportionnent of the tax.

(B) The fiduciary may notify any person interested in the
estate of the nmanner of the apportionnent of tax determ ned by the
fiduciary. Upon receipt of sweh—a that notice, a person interested
in the estate, within thirty days after the date of receipt of the

notice, may indicate his the person's objection to the manner of

apportionnment by application to a probate court as described in
division (A) of this section. If the person interested in the
estate fails to nake the application within the thirty-day period,

he the person is bound by the nmanner of apportionnent determ ned

by the fiduciary. The notice described in this division shal
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state the nanme _and address of the probate court with jurisdiction

over the apportionnent and include the foll owi ng statenent:

"If vou fail to file an objection to this proposed

apportionnment with the probate court within thirty days of the

receipt of this notice, vou are bound by the proposed

apportionnent."

(C If a probate court finds that an assessnent of penalties
and interest assessed with respect to a tax is due to delay caused
by the negligence of the fiduciary, the court may charge the
fiduciary with the amobunt of the assessed penalties and interest.
In any suit or judicial proceeding to recover from any person
interested in the estate the ampunt of the tax apportioned to that

person, the determ nation of the probate court is conclusive.

Sec. 2113.88. (A) The fiduciary may w thhold from any
property distributable to any person interested in the estate the
anount of tax attributable to the person's interest. If the
property in possession of the fiduciary and distributable to any
person interested in the estate is insufficient to satisfy the
proporti onate anount of the tax determined to be due fromthat
person, the fiduciary may recover the deficiency fromthat person
If the property is not in the possession of the fiduciary, the
fiduciary may recover fromany person interested in the estate the
anount of the tax apportioned to that person in accordance with

this section by filing a conplaint to recover the tax in the

probate court that has jurisdiction of the adm nistration of the

estate.

(B) If the property held by the fiduciary is distributed
prior to final apportionment of the tax, the distributee shal
provide a bond or other security for the apportionnment liability
in the formand anount prescribed by the fiduciary, with the

approval of the probate court that has jurisdiction of the
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adm ni stration of the estate.

Sec. 2115.02. Wthin three nonths after the date of the
executor's or adm nistrator's appoi ntnent, unless the probate
court grants an extension of tine for good cause shown, the
executor or adm nistrator shall file with the court an inventory
of the decedent's interest in real estate property located in this
state and of the tangi ble and intangi ble personal property of the
decedent that is to be adm nistered and that has cone to the
executor's or adm nistrator's possession or know edge. The
i nventory shall set forth values as of the date of death of the
decedent. If a prior executor or adm nistrator has done so, a
successor executor or adm nistrator need not file an inventory,

unl ess, in the opinion of the court, it is necessary.

Any asset, the value of which is readily ascertainable, is
not required to be appraised but shall be included in the

i nventory.

Sec. 2115.03. If an executor or administrator neglects or
refuses to return an inventory as provided by section 2115. 02 of
t he Revised Code, the probate court shall issue an order requiring

him the executor or administrator, at an early day specified in

the order, to return an inventory. After personal service of the
order by a person authorized to make the service, if the executor
or adm nistrator, by the day appoi nted, does not return the
inventory or fails to obtain further time fromthe court to return
it, or if the order cannot be served personally by reason of his

the executor or adninistrator abscondi ng or conceal i ng hiwset:

self, the court may renove the executor or administrator and new
letters shall be granted. The letters shall supersede all fornmer
letters testanentary or of adm nistration, deprive the forner
executor or adm nistrator of all power, authority, or control over

the estate of the deceased, and entitle the person appointed to
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t ake, demand, and receive the effects of the deceased wherever

they are found.

In every case of the revocation of letters under this
section, the bond given by the former executor or adm nistrator
shall be prosecuted and a recovery had on the bond to the full
extent of any injury sustained by the estate of the deceased by
the forner executor's or admnistrator's acts or om ssions, and to

the full value of all the property of the deceased received and

not adm nistered by hi-mthe former executor or administrator.

Sec. 2115.06. The real estate property and personal property
conprised in the inventory required by section 2115.02 of the

Revi sed Code, unl ess an apprai senent thereof of that real property

or _personal property has been dispensed with by an order of the
probate court, shall be appraised by one suitable disinterested
person appoi nted by the executor or administrator, subject to the
approval of the court and sworn to a faithful discharge of his the
trust. The executor or administrator, subject to the approval of
the court, nay appoint separate appraisers of property located in

any ot her county and appoi nt separate appraisers for each asset.

In lieu of the appoi ntnent of an apprai ser for real property,

the executor or administrator may accept the valuation of the rea

property by the county auditor.

If appraisers fail to attend to the performance of their
duty, the executor or administrator, subject to the approval of

the probate judge, may appoint others to supply the place of sueh
delHnguents the delinguent appraisers.

Each apprai ser shall be paid sueh an amount for his the

appraiser's services as that is determ ned by the executor or

adm ni strator, subject to the approval of the probate judge,

taking into consideration his the appraiser's training,

qual i fications, experience, tinme reasonably required, and the
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val ue of the property apprai sed. The ampbunt of sueh the fees may
be charged against the estate as part of the cost of the

proceedi ng.

Sec. 2115.09. The inventory required by section 2115.02 of
the Revised Code shall contain a particular statenent of al
securities for the paynent of noney that belong to the deceased
and are known to the executor or adm nistrator. Sweh The inventory
shal | specify the nane of the debtor in each security, the date,
the sumoriginally payabl e, the indoerserents—thereon endorsenents

on the securities with their dates, the serial numbers or other

identifying data as to each security, and the sumthat, in the

j udgnent of the appraisers, can be collected on each claim

Sueh The inventory shall contain a statenent of all debts and
accounts belonging to the deceased that are known to sueh the
executor or adm nistrator and specify the nane of the debtor, the
date, the balance or thing due, and the value or sumthat can be

col l ected thereen on the debt, in the judgnent of the appraisers.

Sueh The inventory shall contain an account of all nbneys
that belong to the deceased and have cone te into the hands
possession or _under the control of the executor or adm nistrator.
I f none has conme to into the executor-s—or—admnistrator—shands

possessi on or _under the control of the executor or administrator,

the fact shall be stated in the inventory.

The inventory shall contain a statenment whether or not,
insofar as it can be ascertained, the filing of an Chio estate tax

return will be required.

Sec. 2115.10. The enbl enments raised by |abor, whether severed
or not fromthe |and of the deceased at the tinme of his the

decedent's death, are assets in the hanrds possessi on or under the

control of the executor or adm nistrator and shall be included in
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the inventory required by section 2115.02 of the Revised Code.

The executor or adninistrator, or the person to whom he the

executor or adm nistrator sells sueh the enbl enents, at al

reasonabl e tinmes nay enter upon the lands to cultivate, sever, and

gat her them

Sec. 2115.11. The discharge or bequest, in a will, of a debt
or demand of a testator against an executor naned therein in the
will, or against any other person, is not valid as against the
decedent's creditors, but is only a specific bequest of sueh that
debt or demand. The anopunt thereef—rust of the debt or denmand

shall be included in the inventory of the credits and effects of

the deceased and, if necessary, suech that anount must shall be

applied in the paynent of his the decedent's debts. If not
necessary for that purpose, sueh the anobunt shall be paid in the

same nmanner and proportion as other specific |egacies.

Sec. 2115.12. The nam ng of a person as executor in a wll
shall not operate as a discharge or bequest of a just clai mwhiech

that the testator had agai nst such that executor. Sueh The claim

shal | be included anong the assets of the deceased in the
inventory required by section 2115.02 of the Revised Code. The
executor shall be liable for it as for so much noney in his—hands
the possession or under the control of the executor at the tinme

stueh that debt or demand beconmes duer- and wust shall apply and

distribute it as part of the personal estate property of the

deceased.

Sec. 2115.16. Upon the filing of the inventory required by
section 2115.02 of the Revised Code, the probate court ferthwth
shall set a day, not later than one nonth after the day the

inventory was filed, for a hearing on the inventory.

The executor or admnistrator nmay serve notice of the
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hearing, or may cause the notice to be served, upon any person who
is interested in the estate. The probate court, after notice to
the executor or administrator, either upon the notion of any
interested party for good cause shown or at its own instance, nay
order that notice of the hearing is to be served upon persons the

court desi gnates.

For good cause, the hearing may be continued for the tine
that the court considers reasonabl e. Exceptions to the inventory
or to the allowance for support provided by section 2106.13 of the
Revi sed Code may be filed at any tinme prior to five days before
the date set for the hearing or the date to which the hearing has
been continued by any person interested in the estate or in any of
the property included in the inventory, but the time limt for the
filing of exceptions shall not apply in case of fraud or
conceal ment of assets. Wen exceptions are filed, notice of them
and the tine of the hearing on them ferthwith shall be given to

the executor or administrator and his the attorney of the executor

or administrator by certified mail or by personal service, unless

the notice is waived. At the hearing, the executor or
adm ni strator and any w tness nmay be exam ned under oath. The
court shall enter its finding on the journal and tax the costs as

may be equitabl e.

Sec. 2115.17. Wen the inventory required by section 2115.02
of the Revised Code has been approved by the probate court, the
apprai senent of the real estate property as set forth therein in

the inventory shall be conclusive for all purposes except estate

tax, unless a reappraisal is ordered by the court.

Sec. 2117.01. No part of the assets of a deceased shall be
retai ned by an executor or admnistrator in satisfaction of his

the executor's or the admnistrator's own claim until it has been

proved to and allowed by the probate court. Sueh That debt is not
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entitled to preference over others of the sane cl ass.

Sec. 2117.02. An executor or administrator within three

nonths after the date of his appoi ntnent shall present any claim

he the executor or administrator has against the estate to the
probate court for allowance. The claimshall not be paid unless

al l oned by the court. Wien an executor or admi nistrator presents a
claimarmounting to five hundred dollars or nore, the court shal
fix a day not less than four nor nore than six weeks fromits
presentation, when the testinony touching it shall be heard. The
court ferthwi-th shall issue an order directed to the executor or

admi ni strator requiring hi-mthe executor or adninistrator to give

notice in witing to all the heirs, |egatees, or devisees of the
decedent interested in the estate, and to the creditors named in
the order. The notice shall contain a statenent of the anmpunt

cl ai med, designate the tine fixed for hearing the testinony, and
be served upon the persons nanmed in the order at |east twenty days
before the time for hearing. If any persons nentioned in the order
are not residents of the county, service of notice nmay be made
upon them by publication for three consecutive weeks in a
newspaper published or circulating in the county, or as the court
may direct. Al persons naned in the order shall be parties to the
proceedi ng, and any ot her person having an interest in the estate

nmay be nmade a party.

Sec. 2117.03. At any tinme after the presentation by an

executor or adm nistrator of a clai mwhich-he that the executor or

adnmi ni strator owns against the estate he the executor or

adm ni strator represents to the probate court for allowance, the

court onits own notion, or on notion by any interested party, may
appoint an attorney to represent the estate, who shall receive
stueh the conpensation fromthe estate as that may be fixed by the
court. The court shall theredupoen require the executor or
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adm ni strator to nmake available to sueh the attorney, for use in
connection with the proceeding, all docunents belonging to the

estate relating to the subject natter of sueh the claim

Sec. 2117.04. Upon the hearing as to the all owance of an
executor's or adm nistrator's claimagainst the estate he the

executor or administrator represents, an appeal may be taken from

a final order or judgnent of the probate court upon a matter of

| aw by any person affected by the order or judgnent.

Sec. 2117.061. (A) As used in this section:

(1) "Medicaid estate recovery progrant’ means the program

i nstituted under section 5111.11 of the Revi sed Code.

(2) Ly institutionalized individual® | I
: : : . -  ced_Code.

3> "Person responsi ble for the estate" neans the executor,
adm ni strator, conm ssioner, or person who filed pursuant to
section 2113.03 of the Revised Code for release from

adm ni strati on of an estate.

(B) The person responsible for the estate of a decedent
subject to the nedicaid estate recovery programor the estate of a
decedent who was the spouse of a decedent subject to the nedicaid

estate recovery programshall submt a properly conpl eted nedicaid

estate recovery reporting notice form preseribedunder—division
{B—of this seetion to the admnistrator of the nedicaid estate

recovery programnot later than thirty days after the occurrence

of any of the follow ng:

(1) The granting of |etters of administration or letters

testanent ary;
(2) Fhe—adninistration—of—the—estate;

3> The filing of an application for release from
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adm ni stration or summary rel ease from adm nistration. 6619

(C The person responsible for the estate shall mark the 6620

appropriate box on the appropriate probate formthat gives notice 6621

to the adm nistrator of the nmedicaid estate recovery programto 6622

i ndi cate conpliance with the requirenments of division (B) of this 6623
section. 6624
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srder—sectton—292113-—of the Revised-Code—a—m-sderpanor—of—the 6645
Hrst—degree— 6646

&5 The administrator of the nedicaid estate recovery program 6647
shall present a claimfor estate recovery to the person 6648
responsi ble for the estate of the decedent or the person's |egal 6649

representative not |ater than ninety days after the date on which 6650
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the nedicaid estate recovery repoerting notice formis received
under division (B) of this section or one year after the

decedent's death, whichever is later.

Sec. 2117.08. Wen a claimis presented against the estate of
a deceased person, the executor or administrator may require
satisfactory witten proof in support of it and also the affidavit
of the clainmant that sueh the claimis justly due, that no

paynments have been nade thereeon on the claim and that there are

no counterclains against it to his the claimant's know edge. Such

The affidavit shall set forth any security held for the paynent of
satd the claimand, if the claimis not due, the date of maturity.
If said the claimarises out of tort, or if preference in paynent
is claimed, the facts in connection with the alleged tort or
showing the right to sueh that preference shall be briefly set
forth.

Sec. 2117.09. If an executor or adm ni strator doubts the

justice of any claimpresented against the estate he the executor

or adm nistrator represents, he the executor or admnistrator may

enter into an agreenent in witing with the claimant to refer the
matter in controversy to three disinterested persons, who pust

shal | be approved by the probate judge.

Upon filing the agreenent of reference in the probate court
of the county in which the letters testanmentary or of
adm ni stration were issued, the judge shall docket the cause and
make an order referring the matter in controversy to the referees

sel ect ed.

The referees thereupen—must shall proceed to hear and
determ ne the matter and make their report to the court. The

referees shall have the sane powers and be entitled to the sane

conmpensation and the sanme proceedi ngs shall be followed as if the
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ref erence were nmade under the provisions for arbitrations under a
rule of the court of conmon pleas. The court may set aside the
report of the referees, appoint others in their places, or confirm
sueh the report and adjudge costs as in actions agai nst executors
and adnmini strators. The judgnent of the court thereupoen shall be

valid and effectual.

Sec. 2117.10. The failure of the holder of a valid |ien upon

any of the assets of an estate to present his the lienholder's

cl ai m upon the i ndebtedness secured by sueh the |lien, as provided

i n Chapter 2117 of the Revised Code this chapter, shall not

affect sueh the lien if the same is evidenced by a docunent

admitted to public record, or is evidenced by actual possession of
the real or personal property whieh that is subject to sueh the

lien.

Sec. 2117.13. If a devisee, |legatee, heir, creditor, or other
interested party files in the probate court a witten requisition
on the executor or adnministrator to reject a claimpresented for

al | omance agai nst the estate he the executor or administrator

represents, whether the claimhas been all owed or not, but which
claimhas not been paid in full,_ and enters into a sufficient bond
running to sueh the executor or adm nistrator, the anmount, ternms,
and surety of which are to be approved by the probate judge, the
claimshall be rejected by the executor or administrator. The
notice of rejection shall informthe claimant of the filing of the
requisition and of the nane of the party filing the same. The
condition of the bond shall be to pay all costs and expenses of
contesting sueh the claim including sueh any reasonable fee as
that the court allows to the attorney for the executor or

adm nistrator, in case the claimfinally is allowed in whole, and
if sueh the claimis allowed only in part, to pay sueh that part

of the expenses as that the court may determ ne, including sueh
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any reasonable fee as that the court may allow to the attorney for

t he executor or adm nistrator.

Sec. 2117.15. An executor or adnministrator may proceed to pay
the debts due fromthe estate in accordance with Chapters 2113. to
2125. of the Revised Code. If it appears at any tine that the
estate is insolvent, the executor or administrator may report that

fact to the court, and apply for any order that he the executor or

adm ni strator considers necessary because of the insolvency. In

case of insolvency, a creditor who has been paid according to | aw

shall not be required to nmake any refund.

Sec. 2117.17. (A) The probate court on its own notion nay,
and on notion of the executor or admi nistrator shall, assign all
clainms against the estate that have been presented and any ot her
known valid debts of the estate for hearing on a day certain.
Forthwith—upon—sueh Upon the assignnent, and in no case |ess than
ten days before the date fixed for hearing or sueh a | onger period
as that the court may order, the executor or administrator shal
cause witten notice of the hearing to be served upon the
foll owi ng persons who have not waived the notice in witing or

otherwi se voluntarily entered their appearance:

A-(1) If it appears that the estate is fully solvent, sueh
the notice shall be given to the surviving spouse and all other
persons having an interest in the estate as devi sees, |egatees,

heirs, and di stri but ees.

By(2) If it appears probable that there will not be
sufficient assets to pay all of the valid debts of the estate in
full, then sueh the notice also shall be given to all creditors
and cl ai mants whose cl ai 8 have been rejected and whose rights
have not been finally determ ned by judgnent, reference, or |apse

of tine.
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(B) The notice required by this section shall state that a
hearing concerning the debts has been schedul ed, shall set forth
the time and place of the hearing, and shall state that the action
of the executor or administrator in allow ng and cl assifying
claims will be confirmed at sueh the hearing unless cause to the
contrary is shown. The notice shall be served personally or by
certified mail in the manner specified for service of notice of
the rejection of a claimunder section 2117.11 of the Revised
Code. Proof of service of the notice to the satisfaction of the
court, by affidavit or otherwi se, and all waivers of service shal
be filed in court at the tine of the hearing. At any tine before
hearing, any interested person may file exceptions in witing to
the all owance or classification of any specific claim The court
may cause or permt other interested persons to be served with
notice and witnesses to be subpoenaed as may be required to

present the issues fully.

(C) The court, upon the hearing, shall determ ne whether the
executor or adm nistrator acted properly in allow ng and
cl assi fying each claimand shall nake an order confirmning or

di sapprovi ng sueh that action.

(D) An order of the court disapproving the allowance of a
claimshall have the sane effect as a rejection of the claimon
the date on which the claimant is served with notice of the
court's order. Notice of the court's order shall be served
personally or by certified mail in the manner specified for
service of notice of the rejection of a claimunder section
2117.11 of the Revised Code. An order of the court confirmng the
al l onance or classification of a claimshall constitute a final
order and shall have the same effect as a judgnent at |aw or
decree in equity, and shall be final as to all persons having
notice of the hearing and as to clainants subsequently presenting

their clainms, though wi thout notice of sueh the hearing. In the
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absence of fraud, the allowance and cl assification of a claimand
the subsequent paynment of it in good faith shall not be subject to
guestion upon exceptions to the executor's or adninistrator's
accounts. The confirmation of a claimby the court shall not
preclude the executor or adm nistrator fromthereafter rejecting

the claimon discovery of error in his the executor's or

adm nistrator's previous action or on requisition as provided in
sections 2117.13 and 2117.14 of the Revi sed Code.

Sec. 2117.18. Taxes, penalties, and interest placed on a
duplicate or added by the county auditor or the tax comni ssioner
because of a failure to make a return or because of a false or
inconplete return for taxation shall be a debt of a decedent and
have the sane priority and be paid as other taxes. Sueh Those
taxes, penalties, and interest shall be collectible out of the
property of the estate either before or after distribution, by any
nmeans provided for collecting other taxes. No distribution or
paynment of inferior debts or clainms shall defeat sueh that
coll ection+_ but nre—such the tax, penalty, or interest ean shall
not be added before notice to the executor or administrator, and

before an opportunity is given hi-mto the executor or

adm nistrator to be heard. Al taxes omitted by the deceased nAust

shall be charged on the tax lists and duplicate in his the

deceased' s nane.

In all sueh additions to the personal tax lists and duplicate

under this section, each succeeding tax year shall be consi dered

as beginning at the time of the conpletion of the annua
settlement of the duplicate for the previous year with the county

treasurer.

Sec. 2117.30. (A) No suit shall be brought against an
executor or adm nistrator by a creditor of the decedent or by any

other party interested in the estate until after five nonths from
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the time of the appointment of the executor or administrator, or
the expiration of the further tine all owed by the probate court
for the collection of the assets of the estate, except in the

foll owi ng cases:
A1) On clains rejected in whole or in part;

Br(2) For the enforcenent of a |ien against or involving

title to specific property;
{S-(3) For the recovery of a claimthat would not be affected

by the insolvency of the estate;

B-(4) On account of fraud, conversion, or conceal nent of

assets;

{E-(5) Any other action as to which a different rule is

prescribed by statute.

(B) When an executor or admnistrator dies, resigns, or is
renoved wi thout having fully adm nistered the estate of the

deceased, the tinme between his the executor's or adnmnistrator's

death, resignation, or renoval and the appoi ntnent of a successor
shall be excluded in conmputing the five nonths or |onger period

provided in division (A of this section. In any event, his the

executor's or adnministrator's successor shall not be held to

answer the suit until after the expiration of four nonths fromthe
date of the successor's appointnent, or a further tine allowed him

the executor or administrator by the court for the collection of

the assets of the estate.

Sec. 2117.31. When two or nore persons are indebted in a
joint contract, or upon a judgnent founded on suech the joint
contract, and either of themdies, his the decedent's estate shall
be |iable therefor for the debt as if the contract had been joint
and several, or as if the judgnment had been agai nst hiwself the

decedent alone. This section shall not affect the rights of a
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surety, when certified as such, in a judgnent rendered jointly

agai nst himthe surety and his the surety's principal.

Sec. 2117.34. No execution against the assets of an estate
shal | issue upon a judgnment agai nst an executor or adm nistrator
unl ess upon the order of the probate court which that appointed

him the executor or admnistrator. If an account has been rendered

by sueh the executor or admnistrator and settled by the court,
steh the execution shall issue only for the sumthat appeared, on
settlenment of sueh the account, to be a just proportion of the
assets applicable to the judgnent. The order of the court allow ng
sueh the execution shall fix the anpunt for which the same

execution shall issue.

Sec. 2117.35. Al executions agai nst executors and
adm ni strators for debts due fromthe deceased shall run against
the goods—and assets of the estate of the deceased in their—hands

t he possession or under the control of the executors and

adm ni strators.

Sec. 2117.36. No real estate property of a deceased person
whi-ch that has been aliened or encunbered by the decedent's heirs
prior to the issuing of letters testamentary or of administration

shall be liable while in the hands possession or under the contro

of a bona fide purchaser for value or to the prejudice of a bona
fide | essee or encunbrancer for value for debts of the deceased
person unless letters testanentary or of administration are
granted within four years fromthe date of death of sueh the
deceased person. No real estate property of a deceased person
which that has been aliened or encunbered by the decedent's heirs
or devisees after the issue issuance of letters testanentary or of

adm ni stration shall be liable while in the hands possessi on or

under the control of a bona fide purchaser for value or to the
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prejudice of a bona fide | essee or encunbrancer for value for
debts of a deceased person unless suit is brought to subject suech
the real estate property to the paynment of sueh those debts prior
to the settlenent of the executor's or administrator's final

account or what purports to be his the executor's or

administrator's final account; provided that if sueh the final

account is not filed and settled within four years after the
granting of letters testanentary or of adm nistration, but
excludi ng for the these purposes hereef the tine that any action
i s pendi ng agai nst the executors or adninistrators for the
establ i shment or collection of any clai magainst the deceased,
sueh the real estate property so aliened shall not be liable for
the debts of the deceased unless suit is brought to subject sueh
the real estatethereto property to those debts within sueh that
four-year period. The heir or devisee aliening sueh the real

estate property shall be liable for the its value thereof, with

legal interest fromthe tinme of alienation, to the creditors of
the deceased in the manner and within the limtations provi ded by
l aw. This section does not enlarge or extend the right of the

creditors of any deceased person agai nst his the deceased person's

real estate property, o repeal any linitations contained in other
sections of the Revised Code, or apply to nortgages or liens of

record at the time of the death of sueh the deceased person

Sec. 2117.37. If a claimis contingent at the tine of a
decedent's death and a cause of action subsequently accrues on the
claim it shall be presented to the executor or adm nistrator, in
t he sanme manner as other clainms, before the expiration of ere—year
six months after the date of death of the decedent, or before the
expiration of two nonths after the cause of action accrues,
whi chever is later, except as provided in section 2117.39 of the
Revi sed Code. The executor or adninistrator shall allow or reject

the claimin the sane nmanner as other clains are all owed or
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rejected. If the claimis allowed, the executor or adm nistrator
shall proceed to pay it. If the claimis rejected, the clai mant
shall commence an action on the claimw thin two nonths after the
rejection or be forever barred from nmaintaining an action on the

claim

Sec. 2117.41. A clai mant whose cause of action accrues as
provided in section 2117.37 of the Revised Code nmay bring suit to

recover thereen on the claimagainst the heirs, next of kin,

surviving spouse as next of kin, devisees, and | egatees under the
decedent's will, each of whomshall be liable to the claimant in
an anmount not exceeding the value of the real and personal estate
property that he the person received under the will or on
distribution of the estate. If, by the will of the deceased, any
part of the estate or any one or nore of the devisees and | egat ees
is made exclusively liable for the debt, in exoneration of the
residue of the estate or of the other devisees or |egatees, the
terms of the will shall be conplied with in that respect and the
persons and estate so exenpt by the will shall be liable for only
so nmuch of the debt as that cannot be recovered fromthose first
chargeabl e therewith with the debt.

No sueh suit shall be mai ntai ned under this section unless

comrenced within six nonths next after the tine when the cause of
action first accrues, except in case the suit is for the bal ance
due after a paynment by the executor or admnistrator, in which
case suit shall be brought within two nonths after the final
paynment by the executor or administrator. If the person entitled
to bring sueh the suit is under |legal disability, he the person

may bring sueh the action within one year after his the person's

disability is renoved

If any of sueh those heirs, next of kin, surviving spouse as

next of kin, devisees, or |egatees dies w thout having paid his
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the person's just proportion of sueh the debt, his the executors

or administrators of that deceased person's estate shall be liable

therefor for that proportion to the extent he the deceased person

woul d have been if |iving.

Sec. 2117.42. 1f, in the cases specified in section 2117.41
of the Revised Code, nore than one person is liable for the debt,
the creditor shall proceed by one action to recover sueh the debt
against all so liable, or as nany of themas who are within the
reach of process. TFhereupon—by By the verdict of a jury if either
party requires it, the court must shall determ ne what sumis due
to the plaintiff. Fhey The jury also, according to the equities of
the case, shall decide how nmuch each of the defendants is l|iable
to pay toward the satisfaction of the debt and the court shal

render judgnent accordingly.

No suit shall be disnissed or debarred for not naking all the
persons defendants who ni ght have been included as suech
def endants. In any stage of the cause the court may award process
to bring in other parties and all ow amendnents necessary to charge
them as defendants, upon such the ternms as that it deens

consi ders reasonabl e.

If any of the persons who were originally liable for the debt

is insolvent or unable to pay his the person's proportion, or is

beyond the reach of process, the others neverthel ess shall be
liable to the creditor for the whol e amobunt of hkis the debt;
except that no one shall be conpelled to pay nore than the anount

recei ved by him the person fromthe decedent's estate.

If, in consequence of insolvency, absence,_ or other cause,
any of the persons liable for sueh the debt fails to pay his the
person's just proportion to the creditor, he the person shall be
liable to indemify all who, by reason of suech that person's
failure en—his—part, have paid nore than their just proportion of
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the debt, such indemity to be recovered by all of themjointly or

in separate actions, by any one or nore of themfor his—er their

respective parts respeetively, at their election

Sec. 2119.01. When a person owning property in this state has
di sappeared and has not been heard from after diligent inquiry
and for at |east three nonths, under circunstances that afford
reasonabl e ground to believe that he the person is dead, cannot

return, or refuses to return to his the person's hone, and his the

person's estate requires attention, supervision, and care, or is

needed for the maintenance of his the person's dependents, the

probate court may, on application of the spouse or of one of the
next of kin, may appoint a trustee to take possession and charge
of the property of sueh the person, other than the property with
respect to which sueh the person has made provision by witten

i nstrunent designating an agent or attorney in fact. Sueh The
application shall be filed in the county in which sueh the person
| ast resided or if his the person's | ast known residence was
wi-thout outside this state, suech the application nay be filed in
any county in which ary—sdeh that property is situated.

Sec. 2119.02. The probate court, before appointing a trustee
for an absentee, shall cause notice of the filing of the
appl i cation under section 2119.01 of the Revised Code and of the
time and place of hearing thereen on the application to be

publ i shed once a week for four consecutive weeks in sere a
newspaper of general circulation in the county and shall cause
copi es of sueh the notice to be nailed to the spouse and next of
kin of the absentee residing within the state, execepting except

the applicant, and to the absentee residing at his the absentee's

| ast known address. The court nmy order notice to be given to sueh
any ot her persons in sueh the manner as that it deens considers

best .
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Sec. 2119.03. (A) The trustee appoi nted under section 2119.01
of the Revised Code may proceed w thout order of the probate court

to do the followng:

A—TFo-take (1) Take possession of the property of the

absent ee wherever situated within the state;

{By—Fo—ecotleet (2) Collect all debts due to the absentee;

&—TFo—+retain (3) Retain and invest the estate in accordance
with Chapters 2113. to 2125. of the Revised Code.

(B) The trustee may pay sueh that part or all of the incone
or principal of the estate as the court, fromtine to tinme, my
direct for the mai ntenance and support of the absentee's
dependents and, under the order of the court, may bring and defend
suits on behal f of the absentee, conpronise clains in favor of and
agai nst the absentee, and pay sueh any debts of the absentee as
that the court finds necessary for the protection of his the
absent ee' s dependents, including insurance preniuns, orders for an
award of spousal support, and other obligations. The court nay
make sueh any other orders as that it deens considers proper for

the care and custody of the property and its proceeds.

Sec. 2119.04. In order to provide noney for the paynents

aut hori zed by section 2119.03 of the Revised Code, proceedi hgs may
be had for the nortgaging, |easing, or sale of the real estate
property of an absentee in the same nmanner as provided by sections
2127.01 to 2127. 43—nelusive~ of the Revised Coder for sales of
real estate property by executors and adm ni strators. The probate
court, upon notice to the spouse and sueh any other persons and in
sueh the manner as that the court directs, may order all or any

part of the personal estate property to be sold.

Sec. 2119.05. If at any tine the absentee returns and nakes
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application to the probate court for the ternination of the trust
est abl i shed under section 2119.01 of the Revi sed Code, the court
shall, on notice to the trustee and other interested parti es,
order the trustee to file his a final account and on settl enent

thereof of the account shall terminate the trust and order all

remai ning property returned. If an executor, adm nistrator, or
guardian is appointed for the estate of sueh the absentee, the
court shall thereupon order the trustee to file his a fina

account and on settl enent thereef of the account shall term nate

the trust and order all of the property remaining in the hands
possession or _under the control of the trustee to be delivered to
the fiduciary entitled therete to the property.

Sec. 2121.01. (A) Except as provided in division (B) of this

section, a presunption of the death of a person arises upon either

of the foll ow nag:

(1) When the person has di sappeared and been conti nuously

absent from his the person's place of last domcile for a

five-year period without being heard fromduring the period;

(2) When the person has di sappeared and been conti nuously

absent from khis the person's place of |ast domcile w thout being

heard from and was at the beginning of his the person's absence

exposed to a specific peril of death, even though the absence has

continued for less than a five-year period.

(B) When a person who is on active duty in the arnmed services
of the United States has been officially deternined to be absent
in a status of "missing" or "mssing in action," a presunption of
death arises when the head of the federal departnent concerned has
made a finding of death pursuant to the "Federal M ssing Persons
Act," 80 Stat. 625 (1966), 37 U S.C. A 551, as anended and

hereaft er anended.
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Sec. 2121.02. (A \Wen sueh a presunption of death arises
under section 2121.01 of the Revised Code with respect to a person
who at the tine of disappearance was doniciled in this state, the
attorney general of this state or any person entitled under the
tast will of sueh the presuned decedent or under Chapter 2105. of
t he Revised Code to any share in the presuned decedent's property
Wthin this state, or any person or entity who, under the terms of
any contract, beneficiary designation, trust, or otherw se, may be
entitled to any property, right, or interest by reason of the
death of the presuned decedent, nmay file a conplaint setting forth
the facts which that raise the presunption of death in the probate

court of the county of the presumed decedent's |ast residence.

(B) Wien a presunption of death arises pursuant to section
2121.01 of the Revised Code with respect to a person who at the
time of the person's disappearance was donmiciled at a place other
than within the state, and the presuned decedent owns rea
property within this state, the conplaint may be filed in the
county where any part of the real property of the presuned
decedent is |ocated by any of the persons or entities referred to
in division (A) of this section, or by any domiciliary executor or
adm ni strator of the decedent. A foreign fiduciary shall include
with the conplaint an exenplified copy of the donmiciliary

proceedi ngs pursuant to which the foreign fiduciary was appoi nt ed.

(O In the case of a presuned decedent who was domiciled in
this state, the conplai nant shall nanme as parties defendant the
presunmed decedent and each of the following that do not join in

the conplaint:
(1) The presuned decedent's surviving spouse, if any;

(2) Al persons known to the conpl ai nant who are entitled
under the presuned decedent's fast will and all persons who are

entitled under Chapter 2105. of the Revised Code to any share of
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the presuned decedent's property;

(3) Al persons or entities known to the conpl ai nant who have
or woul d have by reason of the presunmed decedent's death any right
or interest under any contract, beneficiary designation, trust, or

ot herw se;

(4) Al contract obligors known to the conplai nant whose
rights or obligations would be affected by a determ nation that

the presuned decedent is in fact dead.

(D) In the case of a presuned decedent who was not domiciled
in this state but who owned real estate property in this state,
t he conpl ai nant shall nane as parties defendant each of the

following that do not join in the conplaint:
(1) The presumed decedent's surviving spouse, if any;

(2) Al persons known to the conpl ai nant who are entitled
under the presuned decedent's fast will and all persons who are
entitled under Chapter 2105. of the Revised Code to any share of

the presuned decedent's real property within this state.

(E) Al parties defendant, other than the presunmed decedent,
shall be served with summons in the same manner as provided by the

Rul es of G vil Procedure.

(F) The conpl ainant shall cause to be adverti sed once a week
for four consecutive weeks in a newspaper published in the county,
the fact that the conplaint has been filed together with a notice
that on a day certain, whieh that shall be at |east four weeks
after the | ast appearance of the advertisenent, or after the final
publ i cati on where any defendant is being served by publication,
whi chever is later, the probate court will hear evidence relevant

to the allegations of the conplaint.

(G No guardian ad litem trustee for the suit, or other

representative shall be required to be appointed to represent the
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presuned decedent in the proceeding.

Sec. 2121.05. (A Except as provided otherw se i n Chapter
2121 —eftheRevised—Code this chapter, all of the proceedings for
the probate of the decedent's fast will, if any, and all the

proceedi ngs, donmiciliary or ancillary, for the adnministration of
the decedent's estate that are set forth in the Revised Code for
use upon the death of a decedent, shall upon the signing of the

decree of presuned death be instituted and carried on in the sane

manner as if the presuned decedent were in fact dead. Al acts
pursuant to these proceedings shall be as valid as if the presuned

decedent were in fact dead.

(B) Follow ng the decree the court may nmake sueh any
suppl ementary orders as that in its discretion are necessary to
consumat e any right or interest arising by reason of the death of
the presuned decedent under any contract, trust, or other
nonprobate property interest of any person or entity who was a
party to the proceedings. The court nay condition the granting of
any—such that order by requiring any person or entity who would
benefit thereby by the order to furnish bond for a three-year

period after the decree in the formand anmount, with or without

sureties, as the court shall order. If any supplenentary order is
directed to the hol der of assets of the presumed decedent which
that were created by the decree of presuned death, the court, at
the request of the party defendant to whomthe order is directed,
shall condition the granting of anry—sueh that order by requiring
any person or entity who woul d benefit thereby by the order to

furnish a suretyship bond for a three-year period after the decree
in the anbunt of the assets so created by the decree with interest

for the period of the bond at the rate specified in the order.

(CO The term "assets of the presunmed decedent whieh that were

created by the decree of presunmed death" as used in division (B)
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of this section and division (D) of section 2121.08 of the Revised
Code, neans those potential assets of the presuned decedent in

whi ch the presuned decedent had a contractual or other right,

conti ngent upon the presuned decedent's death, to have sueh those

assets paid to khis the presuned decedent's designee and the decree

of presuned death would fulfill the contingency. Only that portion
of the proceeds of |life insurance policies on the life of the
presuned decedent that exceeds any net cash surrender val ue of
steh the policies on the date of the decree is within the
definition of the term"assets of the presuned decedent which that

were created by the decree of presuned death.”

(D) The bond shall provide that, if within the three-year
period after the decree is entered by the court it is established
that the presunmed decedent is alive, sueh the person or entity
shall on the subsequent order of the court refund or return any
sums, wWith interest as provided in the court order, or property
received by virtue of sueh the order, to the presuned decedent or
to the person or entity who, by reason of the erroneous finding of
death of the presuned decedent, nade suech the paynment or delivered
sueh the property. The bond shall be further conditioned on
returning the fair value of the property if the same shall have

been sold or otherw se disposed of inthe interim

(E) If the person or entity who would benefit by an order, as
provided in division (B) of this section, fails to provide a bond
for the anpbunt of the assets of the presuned decedent which that
were created by the decree, with interest as specified in the
order, the holder shall hold those assets for the three-year
period they woul d have been bonded. In that event, the hol der
shal|l pay interest at the sane rate specified in the order as a
condition of the bond and the interest shall accunul ate and be

hel d t hroughout that period.

(F) Nothing in this section shall preclude sueh the person or

Page 234

7141
7142
7143
7144
7145
7146
7147
7148
7149
7150
7151

7152
7153
7154
7155
7156
7157
7158
7159
7160
7161
7162

7163
7164
7165
7166
7167
7168
7169
7170
7171

7172



Am. Sub. S. B. No. 124
As Passed by the House

entity fromselling, encunbering, or otherw se disposing of any
property so received and any purchaser, transferee, or nortgagee
acquires good title to sueh the property free and cl ear of any

clai mof the presuned decedent.

Sec. 2121.06. Upon the signing of the decree establishing the
death of the presuned decedent, the real estate property of the
presuned decedent passes and devloves devolves as in the case of
actual death, and the persons entitled by will, or under Chapter
2105. of the Revised Code, nay enter and take possession. Persons
taking the real estate property may sell or nortgage it and the
purchaser or nortgagee takes a good title, free and discharged of
any interest or claimof the presuned decedent. The persons taking
sueh the real estate property shall not sell, convey, or nortgage
any part thereof of the property within the three-year period

specified in section 2121. 08 of the Revised Code without first
giving bond in an anount to be fixed by the probate court and with
sureties to be approved by the court. In the discretion of the
court the bond may be taken without sureties. Sueh The bond shal
be conditioned to account for and pay over to the presuned
decedent, in case within the three-year period after the decree is
entered by the court it is established that the presuned decedent
is still alive, the value of the real estate property sold or
conveyed, or in the case of the making of a nortgage, to pay the

anount of the nortgage and interest thereen on the nortgage, or in

case of a foreclosure of sueh that nortgage, to account for and

pay over the value of the real estate property nortgaged.

Sec. 2121.08. (A) The probate court nay at any tine within a
three-year period fromthe date of the decree establishing the
death of a presuned decedent, upon proof satisfactory to the court

that the presuned decedent is in fact alive, vacate the decree
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establishing the presunption of his death. After the decree has
been vacated all the powers of the executor or adninistrator of
the presuned decedent cease, but all proceedi ngs had and steps
taken with respect to the admnistration of the estate of the
presunmed decedent prior to the vacating of sueh the decree remain
valid. The executor or admi nistrator of the estate of sueh the
presuned decedent who is found to be alive shall settle his the

account of his the executor's or adnmnistrator's adm nistration

down to the tine of the vacating of the decree and shall transfer

all assets remmi ning in hishanrds the possession or under the

control of the executor or adninistrator to the person as—whese

for whom the executor or administrator he-has—acted is acting, or

to sueh that person's authorized agent or attorney.

(B) The title of any person to any noney, property, right, or
i nterest as surviving spouse, next of kin, heir, |egatee, devisee,
co-owner with right of survivorship, beneficiary or other
contractual payee, successor to a trust interest, or otherw se of
the presuned decedent shall be subject to this section, and upon
vacating of sueh the decree as provided in this section any
property, noney, right, or interest, or the its fair val ue thereof
if the same shall have been sold or otherw se disposed of, may be
recovered fromthe person who had received any—suech that property,

noney, right, or interest.

(O Except as provided in division (D) of this section, in
any action against a beneficiary for the recovery of property or

the val ue thereof of the property, or upon the bond given as

condition for delivery of noney, other personal property, or sale
or encunbrance of real property, the beneficiary may set off as
agai nst sweh that claim an all owance for services rendered in
mai ntai ning or preserving the property, and for any noneys or

ot her consi derations nmade or given by the beneficiary for the

preservation, care, or maintenance of the property during the
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peri od of absence of the person erroneously presuned to be dead,
and the reasonabl e value of any part of the property used for
support by those whomthe person erroneously presuned to be dead

had a | egal obligation to support during his the person's absence.

(D) There shall be no set off as against those assets defined
in division (C of section 2121.05 of the Revised Code to be
assets of the presuned decedent whiech that were created by the
decree of presuned death. Those assets created by the erroneous
decree of presuned death shall be returned with interest to the
person entitled therete to them

(E) Any net cash surrender value on any policies of life
i nsurance on the life of a person erroneously presuned to be dead
are subject to the set off provision in division (C) of this
section. The person erroneously presuned to be dead, or persons

cl ai m ng under himthe person erroneously presuned to be dead, nay

recover whatever renains of cash values fromthe person to whom
pai d. Sueh The clai nants have no recourse agai nst the insurance
conmpany which that nmade sueh the paynents, and it is discharged

fromliability on the policies affected.

Sec. 2121.09. After vacation of the decree of the presunption
of death has been established, as provided by section 2121. 08 of
the Revised Code, the person erroneously presuned to be dead may,
on notion filed of record stating the facts, nmay be substituted as
plaintiff or petitioner in all actions or proceedi ngs brought by
t he executor or adm nistrator, whether prosecuted to judgment or
decree or otherw se. Sweh That person sy, in all actions or
proceedi ngs previously brought agai nst the executor or
adm ni strator, may be substituted as defendant or respondent, on

notion filed by himthe person or on khis the person's behal f, but

shall not be conpelled to go to trial in |less than three nonths

fromthe tine of filing of sueh the notion. Judgnents or decrees
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recovered agai nst the executor or adnministrator, before the
vacation of the decree, nay be opened on application made by the
person erroneously presuned to be dead within three nonths after
the vacating of the decree, provided it is supported by an
affidavit alleging the existence of facts whieh that would be a
valid defense. If the application is not made within the three
mont hs or is nade but the supporting alleged facts are adjudged an
i nsufficient defense, the judgnment or decree is conclusive to al
intents, saving the defendant's right to review as in other cases

on appeal .

Sec. 2123.02. In a situation described in section 2123.01 of
t he Revised Code, the executor or administrator may file in the
probate court of the county where the estate is being adm ni stered
a petit+on conplaint signed by sueh the executor or administrator
or his the executor's or adninistrator's attorney, which petition

compl aint shall be verified. The surviving spouse and the | egatees
and devi sees, or the heirs and distributees of the decedent,

i ncl udi ng those whose names are unknown, shall be nmade parties

def endant. The petitien conplaint shall contain a concise
statement of the pertinent facts and shall conclude with a prayer,
for the determ nation of the heirs and distributees of sueh the
decedent or of the devisees or |egatees not naned in the will and

their respective interests in the estate.

Sec. 2123.03. Upon the filing of the petitioen conpl aint
mentioned in section 2123.02 of the Revised Code,_ the same

proceedi ngs, pleadings, and rule days as in civil actions in the
court of common pleas shall apply. Al parties defendant who are
known to be residents of the state and whose place places of

resi dence +s are known shall be served with summons, as provided

for the service of summons in civil actions in sueh that court.
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Sec. 2123.05. At the tinme assigned for the hearing of a
proceedi ng set forth under section 2123.01 of the Revised Code, or
at any tinme to which said the hearing nmay be adjourned, the
probate court may hear proof taken by conmi ssion, or by w tnesses
produced in open court, of the facts set forth in the petition
conplaint, and shall, if satisfied fromthe evidence, find and
adj udge who are or were the heirs or next of kin of the decedent,
and entitled by the laws of this state to inherit the estate of
the deceased, or the devisees or |egatees nanmed or unnamed in the
Wi | | —whieh. The finding and adjudication shall be entered on the
journal of the court, which entry, or a certified copy thereef of
the entry, shall be prima facie evidence of the facts therein
found.

Sec. 2123.06. \Wenever it is necessary for any person other
than an executor or adm nistrator to deternm ne who are or were the
heirs at | aw of a deceased person, on the petitioen conplaint of
any interested party and proceedings Hke sinilar to those set
forth in sections 2123.01 to 2123. 05—nelusive~ of the Revised
Code, the probate court may nmake a determnination thereof of who

are or were the heirs at |aw of the deceased person.

Sec. 2127.011. (A) In addition to the other nethods provided
by law or in the will and unl ess expressly prohibited by the will,
an executor or administrator nmay sell at public or private sale,
grant options to sell, exchange, re-exchange, or otherw se di spose
of any parcel of real estate property belonging to the estate at
any time at prices and upon terns as that are consistent with this
section and may execute and deliver deeds and other instrunents of

conveyance if all of the follow ng conditions are nmnet:

(1) The surviving spouse, all of the | egatees and devisees in

the case of testacy, and all of the heirs in the case of
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i ntestacy, give witten consent to a power of sale for a
particul ar parcel of real estate property or to a power of sale
for all the real estate property belonging to the estate. Each
consent to a power of sale provided for in this section shall be

filed in the probate court.

(2) Any sal e under a power of sale authorized pursuant to
this section shall be nade at a price of at |east eighty per cent

of the appraised value, as set forth in an approved inventory.

(3) No power of sale provided for in this sectionis
effective if the surviving spouse~ or any |egatee, devisee, or
heir is a mnor. No person may give the consent of the m nor that

is required by this section.

(B) A surviving spouse who is the executor or adm nistrator
may sell real estate property to hinsel: self pursuant to this

secti on.

Sec. 2127.02. As soon as an executor or adm ni strator

ascertains that the personal property in hishands the possession

or _under the control of the executor or admnistrator is

insufficient to pay all the debts of the decedent, together with
the all owance for support to the surviving spouse, mnor children,
or surviving spouse and mnor children of the decedent as provided
in section 2106.13 of the Revised Code, and the costs of

admi ni stering the estate, he the executor or admnistrator shal

commence a civil action in the probate court for authority to sel

the decedent's real property.

Sec. 2127.04. (A) Wth the consent of all persons entitled to
share in an estate upon distribution, the executor, adninistrator,
or admnistrator with the will annexed nmay, and upon the request
of these persons shall, commence an action in the probate court

for authority to sell any part or all of the decedent's rea

Page 240

7327
7328
7329
7330
7331

7332
7333
7334

7335
7336
7337
7338

7339
7340
7341

7342
7343
7344
7345
7346
7347
7348
7349
7350
7351

7352
7353
7354
7355
7356



Am. Sub. S. B. No. 124
As Passed by the House

estate property, even though the real estate property is not
required to be sold to pay debts or |egacies. A guardian nay nake
a request under this division, or give consent, on behalf of the

guardi an's ward.

(B) An executor, administrator, or admnistrator with the
wi || annexed may commence an action in the probate court, on the
executor or admnistrator's own notion, to sell any part or all of
the decedent's real estate property, even though the real estate
property is not required to be sold to pay debts or |egacies. The
court shall not issue an order of sale in the action unless one of
the categories specified in divisions (B)(1)(a), (b), and (c),
(B)(2)(a), (b), and (c), and (B)(3) of this section applies:

(1)(a) At least fifty per cent of all the persons interested
in the real estate property proposed to be sold have consented to

t he sal e.

(b) Prior to the issuance of the order, no witten objection
is filed with the court by any person or persons who hold
aggregate interests in the interest of the decedent in the rea
estate property proposed to be sold, that total in excess of

twenty-five per cent.

(c) The court determnes that the sale is in the best

interest of the decedent's estate.

(2)(a) No person's interest in the interest of the decedent
in the real estate property proposed to be sold exceeds ten per

cent.

(b) Prior to the issuance of the order, no witten objection
is filed with the court by any person or persons who hold
aggregate interests in the interest of the decedent in the rea
estate property proposed to be sold, that total in excess of

twenty-five per cent.
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(c) The court deternines that the sale is in the best

interest of the decedent's estate.

(3) The real estate property proposed to be sold escheats to
the state under division (K) of section 2105.06 of the Revised
Code.

(C© Notwi thstanding any provision of the Revised Code, an
executor, admnistrator, or admnistrator with the will annexed
shall commence an action in the probate court to sell any part or
all of the decedent's real estate property if any person who is
entitled to inherit all or part of the real estate property cannot
be found after a due and diligent search. The court shall not
i ssue an order of sale in the action unless the sale is in the
best interest of the person who cannot be found and in the best

i nterest of the decedent's estate.

If a sale is ordered under this division, the costs of its

adm ni stration shall be taken fromthe proceeds of the sale.

(D) A surviving spouse who is an executor or administrator of
the decedent spouse's estate is not disqualified, by reason of
bei ng executor or administrator, as a person to whom a parcel of

real estate property nmay be sold pursuant to this section

Sec. 2127.05. \Wenever necessary for the education, support,
or the paynent of the just debts of the ward, or for the discharge
of liens on the real estate property of the ward, er—wherever
whenever the real estate property of the ward is suffering
unavoi dabl e waste, or a better investnment of its value can be
made, or whenever it appears that a sale of the real estate
property will be for the benefit of the ward or his the ward's
children, the guardian of the person and estate or of the estate

only of a mnor, person unable to nanage h+s the person's property

because of nmental illness or deficiency, habitual drunkard,

confi ned person, or other person under disability may comence a
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civil action in the probate court for authority to sell all or any
part of the real estate property of the ward. If it appears to the
advantage of the ward to lay out all or any part of the land real
property in town lots, application for sueh that authority nay

al so be made in the action

When the sanme person is guardian for two or nore wards whose
real estate property is owned by themjointly or in common, the
actions nmay be joined, and in one conplaint the guardian may ask
for the sale of the interest of all or any nunber of his the
guardian's wards in the real estate property. If different persons
are guardi ans of wards interested jointly or in conmon in the sane
real estate property, they may join as parties plaintiff in the
same action. On the hearing, in either case, the court may

authorize the sale of the interest of one or nore of the wards.

Sec. 2127.06. If the fiduciary who brings an action under
section 2127.01 to 2127. 43—ineclusive~ of the Revi sed Code~ dies,

resigns, or is renoved, or his the fiduciary's powers cease at any

time before the real estate property sold is conveyed, a successor
fiduciary may be substituted as a party to the action and may

convey land real property, whether sold before or after his the

successor fiduciary's appointnment. He The successor fiduciary may

al so be required to give an additional bond.

Sec. 2127.07. Any interest in real estate property, whether
| egal or equitable, which that the deceased had a right to sell or
di spose of at the tine of his—decease the deceased' s death, or of

which the ward was seized at the tinme the action was brought,

including coal, iron ore, linmestone, fireclay, or other mneral

upon or under sueh the real estate property, or the right to mne
them may be sold by an executor, adm nistrator, or guardi an under
sections 2127.01 to 2127. 43—neclusive— of the Revised Code. This

section does not give an executor or adm nistrator with the will
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annexed authority to sell real estate property for the paynent of
| egaci es, other than as charged by the testator or by operation of
law. This section does not give a guardian authority to sell an
equitable estate in real estate property placed by deed of trust,

beyond the power of the ward to sell, convey, or assign.

Sec. 2127.08. Wen the interest of a decedent or ward in real
estate property is fractional and undivided, the action for
authority to sell suech the real estate property shall include only
steh the undivided fractional interest, except that the executor,
adm ni strator, or guardian, e+ the owner of any other fractiona
interest, or any lien holder may, by pleading filed in the cause
setting forth all interests in the property and |iens thereer on

the property, require that the action include the entire interest

in the property, and the owner of said the interests and liens

shall receive his the owner's respective share of the proceeds of

sal e after paynent has been nmade of the expenses of sale including
reasonabl e attorney fees for services in the case—which. Those
fees must shall be paid to the plaintiff's attorney unless the

court awards sonme part thereof of the fees to other counsel for

services in the case for the commopn benefit of all the parti es,
having regard to the interest of the parties, the benefit each nay
derive fromthe sale, and the equities of the case. The fees of
the executor, administrator, or guardian shall be a charge only
agai nst sueh the portion of the proceeds of sale as that

represents the interests of the decedent or ward.

Sec. 2127.09. An action by an executor, administrator, or

guardian to obtain authority to sell real estate property shall be

brought in the county in which he the executor, adnministrator, or
guardi an was appointed or in which the real estate property
subject to sale or any part thereef of the property is situated.

If the action is brought in a county other than that in which the
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real estate property or a part thereeof of the property is

situated, a certified transcript of the record of all proceedings
had therein in that county shall be filed with and recorded by the
probate court of each county in which such the real estate

property or any part thereef of the property is situated.

Sec. 2127.10. An action to obtain authority to sell real
estate property shall be commenced by the executor, adm nistrator

or guardian by filing a conplaint with the probate court.

The conplaint shall contain a description of the real estate
property proposed to be sold and its val ue, as near as can be
ascertained, a statenent of the nature of the interest of the
decedent or ward in the real estate property, a recital of al
nortgages and |iens upon and adverse interests in the real estate
property, the facts showing the reason or necessity for the sale,
and any additional facts necessary to constitute the cause of
action under the section of the Revised Code on which the action

i s predicated.

Sec. 2127.11. \Wen the actual market value of a decedent's or
ward's real estate property to be sold is |less than three thousand
dollars, and the court so finds, it may by summary order authorize
the sale and conveyance of the land real property at private sale,
on such the terns as that it deens considers proper, and in such—a
that proceeding, all requirements of sections 2127.01 to 2127.43

of the Revised Code, as to service of sunmons, appraisal, and

addi ti onal bond, shall be wai ved.

Sec. 2127.12. In an action by an executor or administrator to
obtain authority to sell real estate property, the follow ng

persons shall be made parties defendant:

(A) The surviving spouse;

Page 245

7480
7481
7482
7483
7484

7485
7486
7487

7488
7489
7490
7491
7492
7493
7494
7495
7496

7497
7498
7499
7500
7501
7502
7503
7504

7505
7506
7507

7508



Am. Sub. S. B. No. 124
As Passed by the House

(B) The heirs, devisees, or persons entitled to the next
estate of inheritance fromthe decedent in the real estate
property and having an interest in it, but their spouses need not

be made parties defendant;

(© Al nortgagees and other |ienhol ders whose clains affect

the real estate property or any part of it;

(D) If the interest subject to sale is equitable, all persons
holding legal title to the interest or any part of it, and those
who are entitled to the purchase noney for it, other than

credi tors;

(E) If a fraudulent transfer is sought to be set aside, al

persons hol ding or claimng under the transfer;

(F) Al other persons having an interest in the real estate
property.

Sec. 2127.13. In an action by a guardian to obtain authority

to sell the real estate property of his the guardian's ward the

foll owi ng persons shall be made parties defendant:
(A) The ward;
(B) The spouse of the ward;

(C Al persons entitled to the next estate of inheritance
fromthe ward in sueh the real estate property who are known to
reside in Chio, but their spouses need not be made parties

def endant ;

(D) Al lienholders whose clains affect such the real estate

property or any part thereef of the property;

(E) If the interest subject to sueh the sale is equitable,
all persons holding legal title therete to the real property or
any part thereef of the property;

(F) Al other persons having an interest in sueh the real
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estate property, other than creditors.

Sec. 2127.14. Service of summmns, actual or constructive, in
an action to sell the real estate property of a decedent or a ward
shall be had as in other civil actions, but if any conpetent
person in interest enters appearance or consents in witing to the
sal e, service on sdeh that person shall not be necessary. If all
parties consent in witing to the sale, an order therefo+r for the

sale may issue forthwth.

Sec. 2127.15. Al pleadings and proceedings in an action to
obtain authority to sell the real estate property of a decedent or
a ward in the probate court shall be the same as in other civi
actions, except as otherw se provided in sections 2127.01 to
2127.43 of the Revised Code.

Sec. 2127.16. In a sale of real estate property by an
executor, administrator, or guardi an, sueh the real estate
property shall be sold free of all right and expectancy of dower
thereirn in the property, but out of the proceeds of the sale, in

lieu of dower, the court shall allow to the person having any
dower interest in the property sueh a sumin noney as that is the
just and reasonabl e val ue of sueh the dower, unless the answer of

suech the person wai ves sdeh that all owance.

Sec. 2127.17. In an action to obtain authority to sell real

estate property, if a party in his the party's answer objects to

an order for the sale of real estate property by an executor,
adm ni strator, or guardian, and on hearing it appears to the court
that either the conplaint or the objection is unreasonable, it may

award costs to the party prevailing on that issue.

Sec. 2127.18. Upon the hearing of an action to obtain
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authority to sell real estate property by an executor

adm ni strator, or guardian, if satisfied that all necessary
parties defendant are properly before the court, and that the
demand for relief ought to be granted, the court rmay determ ne the
equities anbng the parties and the priorities of lien of the
several lien holders on the real estate property, and order a
distribution of the noney arising fromthe sale in accordance with
its deternmination. The court may in the sane cause order

contributions anong all parties in interest.

Sec. 2127.19. Wen an action to obtain authority to sell real
estate property is deternined by the probate court, the probate
judge shall make the necessary order for an entry of rel ease and
satisfaction of all nortgages and other |iens upon the real estate
property except sueh the nortgage as that is assuned by the
purchaser. The executor, adm nistrator, or guardi an shal
thereupon enter suech the release and satisfaction, together with a
menor andum of the title of the case, the character of the
proceedi ngs, and the volune and page of record where recorded,
upon the record of sueh the nortgage, judgnent, or other lien in
the office where it appears as matter of record. If the executor,
adm ni strator, or guardian fails to enter sueh the rel ease and
satisfaction, the court wmy, on the application of an interested
party, nmay enter sdeh the rel ease and satisfaction and tax in his

the executor's, administrator's, or guardian's cost bill the fee

provi ded by law for entering sueh the rel ease and sati sfaction,

and a fee of twenty-five cents to the court.

Sec. 2127.21. If a guardian's conplaint in an action to
obtain authority to sell real estate property seeks to have land

real property laid out in town lots, and the court finds it to the

advantage of the ward, it shall authorize the survey and platting

of the land real property as provided by |aw. Upon subsequent
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return of the survey and plat, the court, if it approves it, shal

aut hori ze the guardi an on behalf of his the guardian's ward to

sign, seal, and acknow edge the plat in that behal f for record.

Sec. 2127.22. If an appraisenent of the real estate property
is contained in the inventory required of an executor or
adm ni strator by section 2115.02 of the Revised Code, and of a
guardi an by section 2111.14 of the Revised Code, the probate court
may order a sale in accordance with the apprai senment, or order a
new apprai senent. |f a new appraisement is not ordered, the val ue
set forth in the inventory shall be the apprai sed val ue of the
real estate property. If the court orders a new appraisenent, the

val ue returned shall be the apprai sed value of the real estate

property.

If the interest of the deceased or ward in the real estate
property is fractional and undivided, and if a party requests and
the court orders the entire interest in the real estate property
to be sold, a new apprai senent of the entire interest in the rea

estate property shall be ordered.

If the relief requested is granted and new apprai senent is
ordered, the court shall appoint one, or on request of the
executor, adm nistrator, or guardi an, not exceeding three
judi ci ous and disinterested persons of the vicinity, not next of
kin of the conplainant, to appraise the real estate property in
whole and in parcels at its true value in noney. Were |f the real
estate property lies in two or nore counties the court may appoi nt
appraisers in any or all of the counties in which the real estate

property or a part of it is situated.

Sec. 2127.23. The apprai sers appoi nted under section 2127.22
of the Revised Code shall agree to truly and inpartially appraise
the real estate property at its fair cash value upon actual view
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and to performthe duties required of themby the order of the
court. The apprai senent shall be signed by the appraisers, and the
officer to whomit is issued shall make return of it to the court

for confirmation

Sec. 2127.24. VWhen | f a person appointed by the court under
section 2127.22 of the Revised Code as an appraiser fails to

di scharge his the person's duties, the probate judge on his the

judge's own notion or on the notion of the executor

adm ni strator, or guardi an nay appoi nt anot her apprai ser.

Sec. 2127.27. Upon the return and approval of the
apprai senent provided for by section 2127.22 of the Revised Code,
the court shall require the executor, admnistrator, or guardian
to execute a bond with two or nore personal sureties, or one or
nore corporate sureties, whose qualifications shall be those
provi ded by section 2109. 17 of the Revised Code. Sueh The bond
shall be payable to the state in an anount whieh that the court
deens considers sufficient, having regard to the anount of rea
estate property to be sold, its appraised value, the anmount of the
original bond given by the executor, admnistrator, or guardian
and the distribution to be nmade of the proceeds arising fromthe
sal e—and—such. The bond shall be conditioned for the faithful

di scharge of his the executor's, administrator's, or guardian's

duties and the paynent of, and accounting for, all noneys arising
fromsdueh the sale according to | aw. Sueh The bond shall be
additional to that given by the executor, adninistrator, or
guardian at the tinme of his appointnent. If the court finds the
anmount of the original bond given by the executor, adm nistrator,
or guardian is sufficient, having regard for the amount of rea
estate property to be sold, its appraised value, and the
distribution to be nmade of the proceeds arising fromthe sale, the

gi ving of additional bond may be di spensed with by order of the
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court. Suweh The bond shall be given in the court fromwhich the

executor, adm nistrator, or guardi an received-his—appoeintrent was
appoi nt ed.

If the action to obtain authority to sell real estate
property is pending in another court, the latter shall proceed no
further until there is filed therein in that court a certificate

fromthe court wherein in which the executor, adm nistrator, or

guar di an reeeived—his—appointrent was appoi nted, under its seal
that sdeh the bond has been given or that the original bond is

sufficient. This section does not prevent the court in an action
to sell real estate property fromordering the sale of sueh that
real estate property w thout bond in cases where the testator had

provided by his the testator's will that the executor need not

gi ve bond.

Sec. 2127.28. The probate court may, after notice to all
parties in interest, allow a real estate conmi ssion in an action
to sell real estate property by an executor, admnistrator, or
guardi an, but an all owance shall be passed upon by the court prior

to the sale.

The court may all ow paynment for certificate or abstract of
title or policy of title insurance in connection with the sal e of

any land real property by an executor, administrator, or guardi an

Sec. 2127.29. \Wen the bond required by section 2127. 27 of
the Revised Code is filed and approved by the court, it shal
order the sale of the real estate property included in the
complaint set forth in section 2127.10 of the Revised Code, or the
part of the real estate property it deess considers necessary for
the interest of all parties concerned. If the conplaint alleges
that it is necessary to sell part of the real estate property, and
that by the partial sale the residue of the estate real property,
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or a specific part of it, would be greatly injured, the court, if

it so finds, may order a sale of the whole estate real property.

Sec. 2127.30. If the order of sale set forth in section
2127.29 of the Revised Code includes real estate property in which
the ward or the estate has an equitable interest only, the court
may nake an order for the apprai senent and sal e of sueh that
equitable estate free fromdower, for the indemity of the estate
agai nst any claimfor purchase noney, and for paynent of the val ue
of sueh the dower in noney, as the court deens considers
equitabl e, having regard for the rights of all parties in

i nt erest .

Sec. 2127.32. The real estate property included in the
court's order of sale, as provided in section 2127.29 of the
Revi sed Code, shall be sold either in whole or in parcels at
public auction at the door of the courthouse in the county in
whi ch the order of sale was granted, or at another place, as the
court directs, and the order shall fix the place, day, and hour of
sale. If it appears to be nore for the interest of the ward or the
estate to sell the real estate property at private sale, the court
may aut horize the conplainant to sell it either in whole or in
parcels. |If an order for private sale is issued, it shall be
returned by the conplainant. Upon notion and showi ng of a person
interested in the proceeds of the sale, filed after thirty days
fromthe date of the order, the court may require the conpl ai nant
to return the order, if the premnmi ses have not been sol d. Fhereupon

Upon return of the order, the court nay order the real estate

property to be sold at public sale.

I f upon showi ng of any person interested, the court finds
that it will be to the interest of the ward or the estate, it nmay

order a reapprai senent and sale in parcels.
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If the sale is to be public, the executor, adninistrator, or
guardi an mdust shall give notice of the tinme and pl ace of the sale
by advertisenent at |east three weeks successively in a newspaper
published in the county where the lands—are real property is

si t uat ed.

Sec. 2127.33. VWhere |f the sale authorized by a court as
provided in section 2127.32 of the Revised Code is private, the
real estate property shall not be sold for | ess than the appraised
val ue. VWaen |f the sale is at public auction_ the real estate
property if inproved shall not be sold for Iess than two thirds of
the appraised value, or if not inproved, for |less than one half of
the appraised value. In private sales if no sale has been effected
after one bona fide effort to sell under this section, or if in

public sales the lanrd real property remains unsold for want of

bi dders when of fered pursuant to advertisenent, the court may fix
the price for which sueh the real estate property nmay be sold or
may set aside the apprai sement and order a new apprai senent. |f
sueh the new apprai senent does not exceed five hundred dollars,

and upon the first offer therednder under the new apprai senent at

public sale there are no bids, then upon the notion of any party
interested the court may order the real estate property to be

readverti sed and sold at public auction to the highest bidder.

Sec. 2127.34. The order for the sale of real estate property,
granted by the probate court in an action by an executor,
adm ni strator, or guardian, shall prescribe the terns of the sale,
and paynment of the purchase noney, either in whole or in part, for
cash, or on deferred paynents. In the sales by executors or
adm ni strators, deferred paynents shall not exceed two years with

i nt erest.

Sec. 2127.35. An executor, adninistrator, or guardi an shal
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make return of his the executor's, administrator's, or quardian's

proceedi ngs under the order for the sale of real estate property
granted by the probate court. The court, after careful

exam nation, if satisfied that the sale has in all respects been
| egal |y made, shall confirmthe sale, and order the executor

adm ni strator, or guardian to nmake a deed to the purchaser

The deed shall be received in all courts as prina-facie
evi dence that the executor, administrator, or guardian in al
respects observed the direction of the court, and conplied with
the requirenents of the law, and shall convey the interest in the
real estate property directed to be sold by the court, and shall
vest title to the interest in the purchaser as if conveyed by the

deceased in his the deceased's lifetine, or by the ward free from

disability, and by the owners of the remaining interests in the

real estate property.

Sec. 2127.36. The order for the sale of real estate property
granted in an action by an executor, admnistrator, or guardian
shall require that before the delivery of the deed the deferred
install ments of the purchase noney be secured by nortgage on the
real estate property sold, and nortgage notes bearing interest at
a rate approved by the probate court. If after the sale is nade,
and before delivery of the deed, the purchaser offers to pay the
full amount of the purchase noney in cash, the court may order
that it be accepted, if for the best interest of the estate or the

ward, and direct its distribution.

The court in suech—-an that order may al so direct the sale,
wi t hout recourse, of any or all of the notes taken for deferred
paynents, if for the best interest of the estate or the ward, at
not less than their face value with accrued interest, and direct

the distribution of the proceeds.
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Sec. 2127.37. When If an action to sell real estate property

is prosecuted by an executor or administrator he, the executor or

adm ni strator shall be allowed the conpensation provided by |aw,

by the probate court fromwhich his the executor's or
administrator's letters issued. When—such |If that action is by a
guardi an, his the guardian's duties and obligations theretn in the

action shall be considered by the court appointing himthe
guardi an in awardi ng sdeh the conpensation as that the court deens

consi ders reasonabl e.

Sec. 2127.38. The sale price of real estate property sold
foll owing an action by an executor, adm nistrator, or guardi an

shall be applied and distributed as foll ows:

(A) To discharge the costs and expenses of the sale,
i ncl udi ng reasonable fees to be fixed by the probate court for
services performed by attorneys for the fiduciary in connection
with the sale, and conpensation, if any, to the fiduciary for his
services in connection with the sale as the court may fix, which
costs, expenses, fees, and conpensation shall be paid prior to any
i ens upon the real estate property sold and notw thstanding the
purchase of the real estate property by a lien hol der

(B) To the paynment of taxes, interest, penalties, and
assessnents then due against the real estate property, and to the
paynment of nortgages and judgnents against the ward or deceased
person, according to their respective priorities of lien, so far
as they operated as a lien on the real estate property of the
deceased at the tinme of the sale, or on the estate of the ward at
the time of the sale, whieh that shall be apportioned and
determ ned by the court, or on reference to a naster, or

ot herw se;

(O (1) In the case of an executor or administrator, the
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renmai ni ng proceeds of sale shall be applied as foll ows:

H-(a) To the paynent of |egacies with which the real estate
property of the deceased was charged, if the action is to sel
real estate property to pay | egacies;

£2+(b) To discharge the clains and debts of the estate in the

order provided by |aw

(2) Whether the executor or admnistrator was appointed in
this state or el sewhere, the surplus of the proceeds of sale must
shall be considered for all purposes as real estate property, and

be di sposed of accordingly.

Sec. 2127.39. VWhen If an action to sell real estate property
i s brought by an executor or administrator with the will annexed,
if inthe last will of the deceased there is a disposition of his

the decedent's estate for the paynent of debts, or a provision

that may require or induce the probate court to marshal the assets
differently fromthe way the | aw otherw se would prescribe, suech
those devises, or parts of the will, shall be set forth in the
complaint, and a copy of the will exhibited to the court,

wher eupon the court shall marshal the proceeds of the sale
accordingly, so far as it can be done consistently with the rights

of creditors.

Sec. 2127.40. Wen an action is brought by an executor or
adm nistrator to sell real estate property to pay debts, the rea
estate property subject to sale shall include all rights and
interests in lanrdss—tenerents—and—hereditarents real property
transferred by the decedent in his the decedent's lifetinme with
intent to defraud his the decedent's creditors, except that lards

real property fraudulently transferred cannot be taken from any

person who purchased them for a val uabl e consideration, in good
faith, and wi thout know edge of the fraud. No clai mto suchtands
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that real property shall be nmade unless within four years next

after the decease of the grantor.

If real estate property fraudulently transferred is to be
i ncluded in sueh—an that action, the executor or adm nistrator,
either before or at the sanme tine, may comence a civil action in
the court of common pleas in the county in which the real estate
property is situated to recover possession of it, or, in his the

action for its sale, he the executor or adnmnistrator may all ege

the fraud and have the fraudul ent transfer avoi ded. But when the
real estate property is included in the conplaint before the
recovery of possession by the executor or adm nistrator, the
action shall be brought in the court of comon pleas in the county

in which the real estate property is situated.

Sec. 2127.41. If, after the institution of proceedings for
the partition of the real property of a decedent, it is found that

the assets in the hands possession or under the control of the

executor or adm nistrator probably are insufficient to pay the
debts of the estate, together with the all owance for support of

t he surviving spouse, mnor children, or surviving spouse and

m nor children as provided in section 2106.13 of the Revised Code,
the expenses of adm nistration, and the | egacies that are a charge
upon the real property, the executor or adm nistrator shall nake a
witten statenent to the probate court of the assets,

i ndebt edness, expenses, and | egacies, and the court ferthwth
shal | ascertain the anobunt necessary to pay the debts, expenses,
and | egacies and give a certificate of the amobunt to the executor

or adm ni strator.

The executor or adm nistrator then shall present the
certificate to the court in which the proceedings for partition

are or have been pending, and, on his the notion of the executor

or adm nistrator, the court shall order the anmpbunt naned in the
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certificate to be paid over to the executor or administrator out
of the proceeds of the sale of the premises, if thereafter they
are sold or already have been sold. This section does not prohibit
an executor or administrator fromproceeding to sell real property
bel onging to the estate for the paynent of debts or |egacies,

al though it has been sold on partition or otherw se, or the

proceeds of the sale have been fully distributed.

Sec. 2127.42. Wards living out of this state and owni ng tands
real property within it are entitled to the benefit of sections
2127.01 to 2127.43 of the Revised Code. Conplaints for the sale of
real estate property by guardi ans of sueh those wards shall be

filed in the county in which the and real property is situated,

or if situated in two or nore counties, then in one of the
counties in which a part of it is situated. Additional security
shall be required from sueh the guardi ans, when—deerned if
consi dered necessary by the probate court of the county in which

the conplaints are filed.

Sec. 2127.43. Chapter—2127 of the Revised Code This chapter

extends to an action brought by the trustee of a nonresident ninor

or mentally ill or deficient person to sell the real estate

property of the ward.

Sec. 2129.02. Waen If letters of admnistration or letters
testanentary have been granted in any state other than this state,
in any territory or possession of the United States, or in any
foreign country, as to the estate of a deceased resident of that
state, territory, possession, or country, and when if no ancillary
adm ni stration proceedi ngs have been comenced in this state, the
person to whomthe letters of appointment were granted nmay file an
aut henticated copy of themin the probate court of any county of

this state in which is located real estate property of the
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decedent .

The claimof any creditor of sueh—a that decedent shall be
subj ect to section 2117.06 of the Revised Code. The person filing

sueh those letters in the probate court nay accel erate the bar

agai nst clains against the estate established by that section, by
giving witten notice to a potential claimant that identifies the
decedent by nane, states the date of the death of the decedent,

identifies the court, states its mailing address, and inforns the

potential claimnt that any clains he the potential clainmnt my
have against the estate are required to be presented to the court
within the earlier of thirty days after receipt of the notice by
the potential claimant or ere—year six nonths after the date of
the death of the decedent. A claimof that potential clainmant that
is not presented to the court within the earlier of thirty days
after receipt of the notice by the potential clainmnt or enre—year
six nonths after the date of the death of the decedent is forever
barred as a possible lien upon the real estate property of the
decedent in this state. If, at the expiration of that period, any
such claimhas been filed and renai ns unpaid after reasonable
notice of the claimto the nonresident executor or adm nistrator,
ancillary adm nistration proceedings as to the estate may be had
forthw th.

Sec. 2129.05. Authenticated copies of wills, executed and
proved according to the laws of any state or territory of the
United States, relative to property in this state, nay be adnitted
to record in the probate court of a county where a part of suech
that property is situated. Sdeh The authenticated copies, so

recorded, shall be as valid as wills made in this state.

When such a will, or authenticated copy, is admtted to

record, a copy thereof of the will or of the authenticated copy,

with the copy of the order to record it annexed thereto to that
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copy, certified by the probate judge under the seal of his the
probate court, nmay be filed and recorded in the office of the
probate judge of any other county where a part of sueh the
property is situated, and it shall be as effectual as the

aut henti cated copy of sueh the will would be if approved and

admtted to record by the court.

Sec. 2129.08. (A) After an authenticated copy of the will of
a nonresi dent decedent has been allowed and adnmitted to record as
provided in this chapter, and after there has been filed in the
probate court a conplete exenplification of the record of the
grant of the domiciliary letters of appointnment and of any other
records of the court of domiciliary adm nistration that the court
requires, the court shall appoint as the ancillary adm nistrator
the person naned in the will, or nonminated in accordance with any
power of nomination conferred in the will, as general executor of
the decedent's estate or as executor of the portion of the
decedent's estate located in this state, provided that the person
makes application and qualifies under division (B)(2) of section
2109. 21 of the Revised Code and in all other respects as required
by law. If the testator in the will nam ng or providing for the
nom nati on of that executor orders or requests that bond not be

given by himthat executor, bond shall not be required unless, for

sufficient reason, the court requires it.

(B) If a nonresident decedent died intestate, or failed to

designate in his the nonresident decedent's wll any person

qualified to act as ancillary adnministrator or to confer in the
will a power to nominate a person as an executor as described in
division (A) of this section, or if the will of a nonresident
decedent conferred sueh—a that power but no person qualified to
act as ancillary administrator was nom nated, the court shal
appoint in sueh that capacity seme a suitable person who is a

resident of the county including, but not limted to, a creditor
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of the estate.

(O An ancillary adninistrator, acting as to the estate of a
testate decedent that is located in this state, may sell and
convey the real and personal property by virtue of the will as

executors or administrators with the will annexed may do.

(D) No person shall be appointed as an ancillary
adm ni strator of the estate of a nonresident presumed decedent
that is located in this state, except after Chapter 2121. of the
Revi sed Code, relative to the appointnent of an ancillary

adm ni strator, has been conplied with.

Sec. 2129.11. If no domciliary adm nistration has been
conmmenced, the ancillary admnistrator shall proceed with the
administration in Ghkie this state as though the decedent had been
a resident of Ghie this state at the tine of his the decedent's
deat h.

Sec. 2129.13. If an ancillary adnministrator finds that the
personal property of the nonresident decedent in Ghie this state
is not sufficient to pay the expenses of administration, public
rates and taxes, and other valid clainms whieh that have been

presented, he the ancillary admnistrator shall proceed to sell as

much of the real estate property of the decedent located in this
state as that is necessary to pay sueh those debts. The procedure
shall be the same as in sales of real estate property in

admi ni stration proceedings relating to the estates of resident
decedents under sections 2127.01 to 2127. 43— netusive~ of the
Revi sed Code.

Sec. 2129.14. A domiciliary executor or administrator of a
nonresi dent decedent may file in the probate court by which the
ancillary adm ni strator was appointed informati on showi ng that it

will be necessary to sell ©hie real estate property of the
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decedent located in this state to pay debts and | egacies, and the
court may thereupon authorize the ancillary adninistrator to sel

sueh any part or all of sueh the real estate—as property that is

necessary. The ancillary adm nistrator shall proceed to sell such
the real estate property in the manner provided by section 2129.13
of the Revised Code.

Sec. 2129.15. Wthin five nonths after his appointment, the
ancillary adninistrator of a nonresident decedent shall forward to
the domiciliary admnistrator, if any, of sweh the decedent, if
the nanme and address of sueh the domiciliary adm nistrator are
known, a certificate showing all assets of the estate in this
state and all debts and liabilities including estinmated expenses
of adm nistration. If the name and address of sueh the domiciliary
adm ni strator are not known, such the certificate shall be
forwarded to the next of kin of the deceased whose nanes and
addresses are known and to the court having jurisdiction in estate
matters in the county in which the decedent resided at the tine of
hi-s deat h.

Sec. 2129.17. An ancillary admnistrator shall file in the
probate court of every county in Ghie this state in which real
estate property of the nonresident decedent is |ocated a certified

copy of the records in the court of his the ancillary

adm ni strator's appoi ntnment whieh that affect the title to sueh

that real estate property.

Sec. 2129.18. \Wenever property of a nonresident decedent as
to whose estate ancillary adm nistration proceedi ngs are being had
in Gke this state passes by the |laws of intestate succession or

under a will to a beneficiary not naned therein in the will,

proceedi ngs may be had to determ ne the persons entitled to sueh

that property in the same nmanner as in the estates of resident
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decedents under sections 2123.01 to 2123. 07—+ nelusive~ of the
Revi sed Code. The ancillary adm nistrator shall file a certified
copy of sueh the finding in the probate court in every county in
Chie this state in which real estate property of the decedent is
| ocat ed. Sueh The admi nistrator shall procure and file in the
court for the information of the court a certified copy of any
determ nation of heirship relative to sueh the decedent's estate

made in the state of the domiciliary admnistration

Sec. 2129.19. Prior to filing his the ancillary

administrator's final account, an ancillary adninistrator shal

file in the probate court an application for a certificate of
transfer as to the real estate property of the nonresident
decedent situated in Ghte this state, in the same manner as in the
adm ni stration of the estates of resident decedents under section
2113. 61 of the Revised Code.

Sec. 2129.23. Wen the expense of the ancillary
adm ni stration of a nonresident decedent's estate, including such
any attorney's fee as that is allowed by the probate court, al
public charges and taxes, and all clains of creditors presented as
provided in section 2129.12 of the Revised Code, have been paid,
any residue of the personal estate property and the proceeds of
any real estate property sold for the payment of debts shall be

di stributed by the ancillary adm nistrator as foll ows:

(A) Wth the approval of the court sueh, the residue nmay be

delivered to the donmiciliary adm nistrator or executor.

(B) If the court so orders, sueh the residue shall be
delivered to the persons entitled thereto to it.

Sec. 2129.25. Wen an executor or admnistrator is appointed
in any other state, territory, or foreign country for the estate

of a person dying out of this state, and no executor or
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adm ni strator thereen for the estate is appointed in this state,
the foreign executor or adninistrator may file an authenticated

copy of his the foreign executor's or adninistrator's appoi nt ment

in the probate court of any county in which there is real estate
property of the deceased, together with an authenticated copy of
the will. After filing sueh those copies, he the foreign executor

or administrator may be aut horized, under an order of the court,

to sell real estate property for the paynment of debts or |egacies
and charges of adnministration, in the manner prescribed in
sections 2127.01 to 2127. 43—nelusive~ of the Revi sed Code.

Sec. 2129.26. VWhen If it appears to the probate court
granting the order of sale set forth in section 2129.25 of the
Revi sed Code that the foreign executor or adm nistrator is bound
with sufficient surety in the state or country in which he the

foreign executor or adm nistrator was appointed to account for the

proceeds of sueh the sale, for the paynent of debts or | egacies,
and for charges of administration, and an aut henticated copy of
sueh the bond is filed in court, no further bond for that purpose
shall be required of himthe foreign executor or adm nistrator
Vhen |If the court finds that sueh the bond is insufficient, before

meki ng sueh the sale, sueh the foreign executor or adm nistrator

must shall give bond to this state with two or nore sufficient
sureties, conditioned to account for and di spose of sueh the

proceeds of the sale for the paynent of the debts or |egacies of

t he deceased and the charges of administration according to the

laws of the state or country in which he the foreign executor or

adm ni strator was appoi nt ed.

VWhen—sueh I f the foreign executor or admnistrator is
aut hori zed by order of the court to sell nore than is necessary
for the paynent of debts, |egacies, and charges of adm nistration,

before making the sale, he the foreign executor or adninistrator

shall give bond with two or nore sufficient sureties to this

Page 264

8052
8053
8054
8055
8056
8057
8058
8059
8060
8061

8062
8063
8064
8065
8066
8067
8068
8069
8070
8071
8072
8073
8074
8075
8076
8077
8078

8079
8080
8081
8082
8083



Am. Sub. S. B. No. 124
As Passed by the House

state, conditioned to account before the court for all the
proceeds of the sale that remain and to di spose of sueh the

proceeds after paynent of sueh the debts, |egacies, and charges.

Sec. 2129.28. If a trustee is named in a foreign wll whieh

that creates a trust relating to lands real property situated in

this state, sueh the trustee may execute the trust upon giving
bond to the state in sueh the sumand with sueh the sureties as
that the probate court of the county in which suehtands the rea
property or a part thereef—are of the real property is situated

approves, conditioned to discharge with fidelity the trust reposed

in himthe trustee. If the testator in the will naming the trustee

orders or requests that bond be not be given by himthe trustee,

bond shall not be required, unless for sufficient cause the court

requires it.

Sec. 2129.29. If a trustee has been appointed under a foreign

will whieh that creates a trust relating to Lands real property

situated in this state by a foreign court according to the |aws of

the foreign jurisdiction, he the trustee nmay execute the trust

upon giving bond as provided in section 2129.28 of the Revised
Code, and after satisfying the probate court of the county in
whi ch suehtands the real property or a part of themare it is

situated, by an authenticated record of his appointnent, that he

the person or entity has been appointed trustee to execute the

trust.

Sec. 2129.30. Wsen | f necessary, the probate court of the
county where the property affected by the trust is situated, on
application by petition of the parties interested, may appoint a
trustee to carry into effect a trust created by a foreign will.
Sueh The trustee, before entering upon his the trust, must shall
give bond with sueh the security and in sueh the anpbunt as that
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the court directs.

Sec. 2131.08. (A) Subject to sections 1746.14, 1747.09, and
2131.09 of the Revised Code, no interest in real or persona
property shall be good unless it nust vest, if at all, not later
than twenty-one years after a life or lives in being at the
creation of the interest. Al estates given in tail, by deed or
wll, in lanrds—er—tenerents real property lying within this state

shall be and remain an absolute estate in fee sinple to the issue

of the first donee in tail. It is the intention by the adoption of
this section to make effective in this state what is generally
known as the conmon |aw rul e agai nst perpetuities, except as set

forth in divisions (B) and (C) of this section.

(B) For the purposes of this section and subject to sections
1746. 14, 1747.09, and 2131.09 of the Revised Code, the tinme of the
creation of an interest in real or personal property subject to a
power reserved by the grantor to revoke or termnate the interest
shall be the tinme at which the reserved power expires by reason of

the death of the grantor, by release of the power, or otherwi se.

(© Any interest in real or personal property that would
violate the rul e against perpetuities, under division (A) of this
section, shall be refornmed, within the limts of the rule, to
approxi mate nost closely the intention of the creator of the
interest. In determ ning whether an interest would violate the
rule and in reforning an interest, the period of perpetuities

shall be nmeasured by actual rather than possible events.

(D) Divisions (B) and (C) of this section shall be effective
with respect to interests in real or personal property created by
W lls of decedents dying after Decenber 31, 1967, with respect to
interests in real or personal property created by inter vivos
i nstrunents executed after Decenber 31, 1967, and with respect to

interests in real or personal property created by inter vivos
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i nstrunents executed on or before Decenber 31, 1967, that by
reason of division (B) of this section will be treated as
interests created after Decenber 31, 1967. Divisions (B) and (O
of this section shall be effective with respect to interests in
real or personal property created by the exercise of a power of
appointnment if divisions (B) and (C) of this section apply to the
i nstrunment that exercises the power, whether or not divisions (B)
and (C) of this section apply to the instrument that creates the

power .

Sec. 2131.11. Waen If an investnent share certificate, share
account, deposit, or stock deposit is mader- in any bank, building
and | oan or savings and | oan association, credit union, or society

for savings, payable to the owner during his the owner's lifetineg,

and to another on his the owner's death, sueh the investnent share

certificate, share account, deposit, or stock deposit er, any part

thereof of that certificate, account, or deposit, or any interest

or dividend thereen on the certificate, account, or deposit, nay

be paid to the owner during his the owner's lifetinme, and on his

the owner's death sueh the investnent share certificate, share

account, deposit, or stock deposit e+, any part thereef of that

certificate, account, or deposit, or any interest or dividend

thereon on the certificate, account, or deposit, nay be paid to

the designated beneficiary, and the recei pt of acquittance of the
person paid is a sufficient rel ease and di scharge of the bank
buil ding and | oan or savings and | oan association, credit union,

or society for savings for any paynent so nade.

Sec. 2133.04. (A) A declarant may revoke a declaration at any
time and in any manner. The revocation shall be effective when the
decl arant expresses his an intention to revoke the declaration

except that, if the declarant nmade his the declarant's attending

physi ci an aware of the declaration, the revocation shall be
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ef fective upon its communication to the attendi ng physician of the
decl arant by the decl arant hinself, a witness to the revocation,

or other health care personnel to whomthe revocation is

comuni cated by sueh—a that wi tness. Absent actual know edge to
the contrary, the attendi ng physician of a declarant and ot her
health care personnel who are infornmed of the revocation of a
declaration by an alleged witness may rely on the information and

act in accordance with the revocation

(B) Upon the conmmunication as described in division (A of
this section to the attendi ng physician of a declarant of the fact
that his the declaration has been revoked, the attendi ng physician
or other health care personnel acting under the direction of the
attendi ng physician shall make the fact a part of the declarant's

medi cal record

Sec. 2133.05. (A If the attendi ng physician of a declarant
and one ot her physician who exani nes the declarant determ ne that

he the declarant is in a ternmnal condition or in a pernmanently

unconsci ous state, whichever is addressed in the declaration, if
the attendi ng physician additionally determi nes that the decl arant
no longer is able to make infornmed decisions regarding the

adm ni stration of life-sustaining treatnent for himself the
declarant and that there is no reasonable possibility that the
declarant will regain the capacity to nmake those inforned

deci sions for hiwself the declarant, and if the attending

physician is aware of the existence of the declarant's
decl aration, then the attendi ng physician shall do all of the

fol | ow ng:

(1) Record the determ nations, together with the ternms of the
decl aration or any copy of the declaration acquired as described
in division (C of section 2133.02 of the Revised Code, in the

declarant's nedical record;
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(2)(a) Make a good faith effort, and use reasonabl e
diligence, to notify either of the follow ng of the

det er m nati ons:

(i) If the declarant designated in his the declarant's

decl aration one or nore persons to be notified at any tinme that
l'i fe-sustaining treatment would be withheld or w thdrawn pursuant

to the declaration, that person or those persons;

(i) If division (A(2)(a)(i) of this section is not
appl i cable, the appropriate individual or individuals, in
accordance with the foll owi ng descending order of priority: if
any, the guardian of the declarant, but this division does not
permit or require, and shall not be construed as perm tting or
requi ring, the appointnment of a guardian for the declarant; the
declarant's spouse; the declarant's adult children who are
avail able within a reasonable period of tinme for consultation with
the declarant's attendi ng physician; the declarant's parents; or
an adult sibling of the declarant or, if there is nore than one
adult sibling, a mpjority of the declarant's adult siblings who
are available within a reasonable period of tine for sueh the

consul tati on.

(b) The attendi ng physician shall record in the declarant's
medi cal record the names of the individual or individuals notified
pursuant to division (A)(2)(a) of this section and the nanner of

notification.

(c) If, despite making a good faith effort, and despite using
reasonabl e diligence, to notify the appropriate individual or
i ndi viduals described in division (A)(2)(a) of this section, the
attendi ng physician cannot notify the individual or individuals of
t he determ nations because the individual or individuals are
deceased, cannot be | ocated, or cannot be notified for some other
reason, then the requirenments of divisions (A)(2)(a) and (b) and

(3) of this section and, except as provided in division (B)(1)(b)
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of this section, the provisions of division (B) of this section
shall not apply in connection with the declarant and his the

decl arant's decl aration. However, the attendi ng physician shal

record in the declarant's nmedical record information pertaining to
the reason for the failure to provide the requisite notices and
informati on pertaining to the nature of the good faith effort and

reasonabl e dil i gence used.

(3) Afford time for the individual or individuals notified in
accordance with division (A (2) of this section to object in the

manner described in division (B)(1)(a) of this section

(B)(1)(a) Wthin forty-eight hours after receipt of a notice
pursuant to division (A)(2) of this section, any individual so
notified shall advise the attending physician of the declarant

whet her he the individual objects on a basis specified in division

(B)(2)(c) of this section. If an objection as described in that
division is conunicated to the attendi ng physician, then, within
two busi ness days after the communication, the individual shal
file a conplaint as described in division (B)(2) of this section
in the probate court of the county in which the declarant is
located. If the individual fails to so file a conplaint, his the

i ndividual's objections as described in division (B)(2)(c) of this

section shall be considered to be void.

(b) Wthin forty-eight hours after a person described in
division (A)(2)(a)(i) of this section or a priority individual or
any nmenber of a priority class of individuals described in
division (A)(2)(a)(ii) of this section receives a notice pursuant
to division (A)(2) of this section or within forty-eight hours
after infornmation pertaining to an unnotified person described in
division (A)(2)(a)(i) of this section or an unnotified priority
i ndi vidual or unnotified priority class of individuals described
in division (A)(2)(a)(ii) of this section is recorded in a

decl arant's nedi cal record pursuant to division (A)(2)(c) of this
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section, either of the followi ng shall advise the attending

physi ci an of the declarant whet her he—eorthey objeet there is an
obj ection on a basis specified in division (B)(2)(c) of this

section:

(i) If a person described in division (A (2)(a)(i) of this
section was notified pursuant to division (A)(2) of this section
or was the subject of a recordation under division (A)(2)(c) of
this section, then the objection shall be comunicated by the
individual or a majority of the individuals in either of the first
two classes of individuals that pertain to the declarant in the
descendi ng order of priority set forth in division (A)(2)(a)(ii)

of this section.

(ii) I'f an individual or individuals in the descendi ng order
of priority set forth in division (A)(2)(a)(ii) of this section
were notified pursuant to division (A)(2) of this section or were
the subject of a recordation under division (A)(2)(c) of this
section, then the objection shall be conmuni cated by the
individual or a majority of the individuals in the next class of
individuals that pertains to the declarant in the descendi ng order

of priority set forth in division (A)(2)(a)(ii) of this section.

If an objection as described in division (B)(2)(c) of this
section is communicated to the attendi ng physician in accordance
with division (B)(1)(b)(i) or (ii) of this section, then, within
two busi ness days after the communication, the objecting
i ndividual or majority shall file a conplaint as described in
division (B)(2) of this section in the probate court of the county
in which the declarant is located. If the objecting individual or
majority fails to file a conplaint, his—er—their the objections as
described in division (B)(2)(c) of this section shall be

consi dered to be void.

(2) A conplaint of an individual that is filed in accordance

with division (B)(1)(a) of this section or of an individual or
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majority of individuals that is filed in accordance with division

(B)(1)(b) of this section shall satisfy all of the follow ng

(a) Nane any health care facility in which the declarant is

confi ned;

(b) Nane the declarant, his the declarant's attending

physi ci an, and the consul ting physician associated with the
determ nation that the declarant is in a termnal condition or in
a permanently unconsci ous state, whichever is addressed in the

decl arati on;

(c) Indicate whether the plaintiff or plaintiffs object on

one or nmore of the follow ng bases:

(i) To the attendi ng physician's and consul ting physician's
determ nations that the declarant is in a terminal condition or in
a permanently unconsci ous state, whichever is addressed in the

decl arati on;

(ii) To the attendi ng physician's determ nation that the
declarant no longer is able to nake informed decisions regarding

the administration of |ife-sustaining treatnent;

(iii) To the attending physician's determ nation that there
is no reasonabl e possibility that the declarant will regain the
capacity to make informed decisions regarding the adm nistration

of life-sustaining treatnent;

(iv) That the course of action proposed to be undertaken by
the attendi ng physician is not authorized by the declarant's

decl arati on;

(v) That the declaration was executed when the declarant was
not of sound mind or was under or subject to duress, fraud, or

undue i nfl uence;

(vi) That the declaration otherwi se does not substantially

comply with this chapter.
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(d) Request the probate court to issue one of the follow ng

types of orders:

(i) An order to the attendi ng physician to reevaluate, in
light of the court proceedings, the determination that the
declarant is in a termnal condition or in a permanently
unconsci ous state, whichever is addressed in the declaration, the
determ nation that the declarant no |onger is able to nake
i nformed deci sions regarding the adm nistration of |ife-sustaining
treatnment, the determnation that there is no reasonabl e
possibility that the declarant will regain the capacity to nmake
those inforned decisions, or the course of action proposed to be

undert aken;

(ii) An order invalidating the declaration because it was
execut ed when the decl arant was not of sound m nd or was under or
subj ect to duress, fraud, or undue influence, or because it

ot herwi se does not substantially conply with this chapter

(e) Be acconpanied by an affidavit of the plaintiff or
plaintiffs that includes avernents relative to whether he the

plaintiff is an individual or they the plaintiffs are individuals

as described in division (A)(2)(a)(i) or (ii) of this section and
to the factual basis for his the plaintiff's or their the

plaintiffs' objections;

(f) Nane any individuals who were notified by the attending
physician in accordance with division (A)(2)(a) of this section

and who are not joining in the conplaint as plaintiffs;

(g) Nane, in the caption of the conplaint, as defendants the
attendi ng physician of the declarant, the consulting physician
associated with the determ nation that the declarant is in a
termnal condition or in a permanently unconsci ous state,
whi chever is addressed in the declaration, any health care

facility in which the declarant is confined, and any individuals
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who were notified by the attendi ng physician in accordance with
division (A)(2)(a) of this section and who are not joining in the

conplaint as plaintiffs.

(3) Notwi thstanding any contrary provision of the Revised
Code or of the Rules of Civil Procedure, the state and persons
ot her than an objecting individual as described in division
(B)(1)(a) of this section, other than an objecting individual or

majority of individuals as described in division (B)(2)(b)(i) or

(ii) of this section, and other than persons described in division

(B)(2)(g) of this section are prohibited from comencing a civi
action under this section and fromjoining or being joined as
parties to an action conmenced under this section, including

joining by way of intervention.

(4)(a) A probate court in which a conplaint as described in
division (B)(2) of this sectionis filed within the period
specified in division (B)(1)(a) or (b) of this section shal
conduct a hearing on the conplaint after a copy of the conpl aint
and a notice of the hearing have been served upon the defendants.
The clerk of the probate court in which the conplaint is filed
shal | cause the conplaint and the notice of the hearing to be so
served in accordance with the Rules of Civil Procedure, which
service shall be made, if possible, within three days after the
filing of the conplaint. The hearing shall be conducted at the
earliest possible tine, but no later than the third business day
after sdueh the service has been conpleted. Imediately foll ow ng
the hearing, the court shall enter on its journal its

det erm nati on whether a requested order will be issued.

(b) If the declarant's declaration authorized the use or

continuation of |ife-sustaining treatnment should ke the decl arant

be in a termnal condition or in a pernanently unconscious state
and if the plaintiff or plaintiffs requested a reeval uati on order

to the attendi ng physician of the declarant as described in
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division (B)(2)(d)(i) of this section, the court shall issue the
reeval uation order only if it finds that the plaintiff or
plaintiffs have established a factual basis for the objection or
obj ections involved by clear and convincing evidence, to a
reasonabl e degree of nedical certainty, and in accordance with

reasonabl e nedi cal standards.

(c) If the declarant's decl aration authorized the w thhol di ng

or withdrawal of |ife-sustaining treatnment should he the decl arant

be in a ternmnal condition or in a pernanently unconscious state
and if the plaintiff or plaintiffs requested a reeval uati on order
to the attendi ng physician of the declarant as described in
division (B)(2)(d)(i) of this section, the court shall issue the
reeval uation order only if it finds that the plaintiff or
plaintiffs have established a factual basis for the objection or
obj ections involved by a preponderance of the evidence, to a
reasonabl e degree of nedical certainty, and in accordance with

reasonabl e nedi cal standards.

(d) If the plaintiff or plaintiffs requested an invalidation
order as described in division (B)(2)(d)(ii) of this section, the
court shall issue the order only if it finds that the plaintiff or
plaintiffs have established a factual basis for the objection or

obj ections involved by clear and convincing evi dence.

(e) If the court issues a reevaluation order to the
decl arant's attendi ng physician pursuant to division (B)(4)(b) or
(c) of this section, then the attendi ng physician shall make the
requi site reevaluation. If, after doing so, the attending
physi cian again determ nes that the declarant is in a termna
condition or in a permanently unconscious state, that the
declarant no longer is able to nake inforned decisions regarding
the administration of life-sustaining treatnent, that there is no
reasonabl e possibility that the declarant will regain the capacity

to make those inforned decisions, or that he the attending
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physi ci an woul d undertake the same proposed course of action, then

he the attendi ng physician shall notify the court in witing of

the deternination and conply with the provisions of section
2133.10 of the Revised Code.

Sec. 2133.06. (A) As long as a qualified patient is able to
make i nfornmed deci sions regarding the adm nistration of

life-sustaining treatnent, he the qualified patient may conti nue

to do so.

(B) Life-sustaining treatnent shall not be wi thheld or
wi thdrawn froma declarant pursuant to a declaration if she the
declarant is pregnant and if the withholding or withdrawal of the
treatment would term nate the pregnancy, unless the declarant's
attendi ng physician and one other physician who has exam ned the
declarant determ ne, to a reasonabl e degree of nedical certainty
and i n accordance wi th reasonabl e nedi cal standards, that the

fetus would not be born alive.

Sec. 2133.08. (A (1) If witten consent to the withhol ding or
wi thdrawal of life-sustaining treatnment, w tnessed by two
i ndi viduals who satisfy the witness eligibility criteria set forth
in division (B)(1) of section 2133.02 of the Revised Code, is
gi ven by the appropriate individual or individuals as specified in
division (B) of this section to the attendi ng physician of a
patient who is an adult, and if all of the followi ng apply in
connection with the patient, then, subject to section 2133.09 of

the Revised Code, his the patient's attendi ng physician nmay

wi thhold or withdraw the |ife-sustaining treatnent:

(a) The attendi ng physician and one ot her physician who
examnm nes the patient deternmine, in good faith, to a reasonable
degree of medical certainty, and in accordance with reasonabl e

nmedi cal standards, that the patient is in a ternminal condition or

Page 276

8428
8429
8430
8431

8432
8433
8434
8435

8436
8437
8438
8439
8440
8441
8442
8443

8444
8445
8446
8447
8448
8449
8450
8451
8452
8453

8454
8455
8456
8457



Am. Sub. S. B. No. 124
As Passed by the House

the patient currently is and for at |least the i nmediately
precedi ng twel ve nonths has been in a permanently unconsci ous
state, and the attendi ng physician additionally determnes, in
good faith, to a reasonable degree of nedical certainty, and in
accordance with reasonabl e nedi cal standards, that the patient no
| onger is able to make infornmed decisions regarding the

adm nistration of life-sustaining treatnent and that there is no
reasonabl e possibility that the patient will regain the capacity

to make those infornmed decisions.

(b) The patient does not have a declaration that addresses

his the patient's intent should he the patient be determ ned to be

inatermnal condition or in a permanently unconscious state,

whi chever applies, or a durable power of attorney for health care,
or has a docunent that purports to be such a declaration or

dur abl e power of attorney for health care but that docunment is not

legal ly effective.

(c) The consent of the appropriate individual or individuals
is given after consultation with the patient's attendi ng physici an
and after receipt of information fromthe patient's attendi ng
physician or a consulting physician that is sufficient to satisfy

the requirenments of inforned consent.

(d) The appropriate individual or individuals who give a

consent are of sound mind and voluntarily give the consent.

(e) If a consent would be given under division (B)(3) of this
section, the attendi ng physician nade a good faith effort, and
used reasonable diligence, to notify the patient's adult children
who are available within a reasonable period of tine for

consultation as described in division (A)(1)(c) of this section.

(2) The consul ting physician under division (A)(1)(a) of this
section associated with a patient allegedly in a pernanently

unconsci ous state shall be a physician who, by virtue of advanced
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education or training, of a practice limted to particul ar

di seases, illnesses, injuries, therapies, or branches of nedicine
or surgery or osteopathic nedicine and surgery, of certification
as a specialist in a particular branch of nedicine or surgery or
ost eopat hi ¢ nedi ci ne and surgery, or of experience acquired in the
practice of nedicine or surgery or osteopathic nmedicine and
surgery, is qualified to determ ne whether the patient currently
is and for at least the inmmedi ately precedi ng twel ve nonths has

been in a permanently unconsci ous state.

(B) For purposes of division (A) of this section, a consent
to withhold or withdraw |ife-sustaining treatnment may be given by
the appropriate individual or individuals, in accordance with the

foll om ng descendi ng order of priority:

(1) If any, the guardian of the patient. This division does
not pernmit or require, and shall not be construed as permtting or

requiring, the appointnent of a guardian for the patient.
(2) The patient's spouse;

(3) An adult child of the patient or, if there is nore than
one adult child, a mgjority of the patient's adult children who
are available within a reasonable period of time for consultation

with the patient's attendi ng physici an;
(4) The patient's parents;

(5) An adult sibling of the patient or, if there is nore than
one adult sibling, a mgjority of the patient's adult siblings who
are available within a reasonable period of tine for sueh that

consul tation

(6) The nearest adult who is not described in divisions
(B)(1) to (5) of this section, who is related to the patient by
bl ood or adoption, and who is available within a reasonabl e period

of tinme for sueh that consultation.
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(O If an appropriate individual or class of individuals
entitled to decide under division (B) of this section whether or
not to consent to the w thhol ding or withdrawal of |ife-sustaining
treatnment for a patient is not available within a reasonable
period of time for sweh the consultation and conpetent to so
deci de, or declines to so decide, then the next priority
i ndi vidual or class of individuals specified in that division is
aut hori zed to nake the decision. However, an equal division in a
priority class of individuals under that division does not
aut hori ze the next class of individuals specified in that division
to make the decision. If an equal division in a priority class of
i ndi vi dual s under that division occurs, no witten consent to the
wi t hhol ding or withdrawal of |ife-sustaining treatnent fromthe

patient can be given pursuant to this section

(D (1) A decision to consent pursuant to this section to the
use or continuation, or the w thholding or w thdrawal, of
life-sustaining treatnent for a patient shall be made in good
faith.

(2) Except as provided in division (D)(4) of this section, if
the patient previously expressed his an intention with respect to
the use or continuation, or the withholding or withdrawal, of

l'i fe-sustaining treatment should ke the patient subsequently be in

a termnal condition or in a permanently unconscious state,

whi chever applies, and no | onger able to nake inforned decisions
regarding the admnistration of |ife-sustaining treatnent, a
consent given pursuant to this section shall be valid only if it

is consistent with that previously expressed intention

(3) Except as provided in division (D)(4) of this section, if
the patient did not previously express his an intention with
respect to the use or continuation, or the wthholding or

wi thdrawal , of |ife-sustaining treatnent should he the patient

subsequently be in a terminal condition or in a permanently
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unconsci ous state, whichever applies, and no | onger able to nmake

i nformed deci sions regarding the adm nistration of |ife-sustaining
treatnent, a consent given pursuant to this section shall be valid
only if it is consistent with the type of informed consent

deci sion that the patient would have nade if he the patient

previously had expressed his an intention with respect to the use
or continuation, or the w thholding or withdrawal, of

l'i fe-sustaining treatment should ke the patient subsequently be in

a termnal condition or in a permanently unconscious state,
whi chever applies, and no |onger able to nake inforned decisions
regarding the admnistration of |ife-sustaining treatnment, as
inferred fromthe lifestyle and character of the patient, and from
any ot her evidence of the desires of the patient, prior to his the
patient's becom ng no | onger able to nmake i nformed deci sions
regarding the admnistration of |ife-sustaining treatnent. The
Rul es of Evidence shall not be binding for purposes of this
di vi si on.

(4) (a) The attendi ng physician of the patient, and other
heal th care personnel acting under the direction of the attending
physi ci an, who do not have actual know edge of a previously
expressed intention as described in division (D)(2) of this
section or who do not have actual know edge that the patient would
have made a different type of informed consent decision under the
ci rcunmstances described in division (D)(3) of this section, may
rely on a consent given in accordance with this section unless a
probate court decides differently under division (E) of this

secti on.

(b) The imrunity conferred by division (C) (1) of section
2133.11 of the Revised Code is not forfeited by an individual who
gives a consent to the use or continuation, or the wthholding or
wi thdrawal, of life-sustaining treatnent for a patient under

division (B) of this section if the individual gives the consent
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in good faith and wi thout actual know edge, at the tine of giving
the consent, of either a contrary previously expressed intention
of the patient, or a previously expressed intention of the
patient, as described in division (D)(2) of this section, that is
reveal ed to the individual subsequent to the tinme of giving the

consent.

(BE)(1) Wthin forty-eight hours after a priority individual
or class of individuals gives a consent pursuant to this section
to the use or continuation, or the wthholding or wthdrawal, of
i fe-sustaining treatnent and conmuni cates the consent to the
patient's attendi ng physician, any individual described in
divisions (B)(1) to (5) of this section who objects to the
application of this section to the patient shall advise the
attendi ng physician of the grounds for the objection. If an
obj ection is so communicated to the attendi ng physician, then,
within two busi ness days after that comunication, the objecting
i ndividual shall file a conplaint against the priority individua
or class of individuals, the patient's attendi ng physician, and
the consulting physician associated with the determination that
the patient is in a termnal condition or that the patient
currently is and for at least the imedi ately precedi ng twel ve
nont hs has been in a permanently unconscious state, in the probate
court of the county in which the patient is |ocated for the
i ssuance of an order reversing the consent of the priority
i ndi vidual or class of individuals. If the objecting individual

fails to so file a conplaint, his the individual's objections

shall be considered to be void.

A probate court in which a conplaint is filed in accordance
with this division shall conduct a hearing on the conplaint after
a copy of the conplaint and a notice of the hearing have been
served upon the defendants. The clerk of the probate court in

whi ch the conplaint is filed shall cause the conplaint and the
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notice of the hearing to be so served in accordance with the Rul es
of Givil Procedure, which service shall be made, if possible,
within three days after the filing of the conplaint. The hearing
shall be conducted at the earliest possible tinme, but no | ater
than the third business day after sueh the service has been
conpleted. Imediately follow ng the hearing, the court shal

enter on its journal its determ nati on whether the decision of the
priority individual or class of individuals to consent to the use
or continuation, or the withholding or withdrawal, of
life-sustaining treatnent in connection with the patient will be

confirnmed or reversed.

(2) If the decision of the priority individual or class of
i ndi viduals was to consent to the use or continuation of
life-sustaining treatnent in connection with the patient, the
court only may reverse that consent if the objecting individua
establ i shes, by clear and convincing evidence and, if applicable,
to a reasonabl e degree of nedical certainty and in accordance with

reasonabl e nedi cal standards, one or nore of the follow ng:

(a) The patient is able to nake informed decisions regarding

the adm nistration of |ife-sustaining treatnent.

(b) The patient has a legally effective declaration that

addresses his the patient's intent should he the patient be

determined to be in a terninal condition or in a permanently
unconsci ous state, whichever applies, or a legally effective

durabl e power of attorney for health care.

(c) The decision to use or continue |ife-sustaining treatnent
is not consistent with the previously expressed intention of the

patient as described in division (D)(2) of this section.

(d) The decision to use or continue |ife-sustaining treatnent
is not consistent with the type of infornmed consent decision that

the patient would have made if he the patient previously had
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expressed his an intention with respect to the use or
continuation, or the withholding or withdrawal, of |ife-sustaining

treatment should ke the patient subsequently be in a term na

condition or in a permanently unconsci ous state, whichever
applies, and no | onger able to nake informed decisions regarding
the adm nistration of life-sustaining treatnment as described in

division (D)(3) of this section.

(e) The decision of the priority individual or class of
i ndi vidual s was not made after consultation with the patient's
attendi ng physician and after receipt of information fromthe
patient's attendi ng physician or a consulting physician that is

sufficient to satisfy the requirenents of inforned consent.

(f) The priority individual, or any nmenber of the priority
class of individuals, who made the decision to use or continue
life-sustaining treatnent was not of sound nmind or did not

voluntarily make the deci sion.

(g) If the decision of a priority class of individuals under
division (B)(3) of this section is involved, the patient's
attendi ng physician did not make a good faith effort, and use
reasonabl e diligence, to notify the patient's adult children who
were available within a reasonable period of tine for consultation

as described in division (A)(1)(c) of this section.

(h) The decision of the priority individual or class of
i ndi vidual s otherwi se was nmade in a nanner that does not conply

with this section.

(3) If the decision of the priority individual or class of
i ndividuals was to consent to the withholding or wthdrawal of
life-sustaining treatnent in connection with the patient, the
court only nmay reverse that consent if the objecting individua
establ i shes, by a preponderance of the evidence and, if

applicable, to a reasonable degree of nedical certainty and in

Page 283

8646
8647
8648
8649
8650
8651
8652

8653
8654
8655
8656
8657

8658
8659
8660
8661

8662
8663
8664
8665
8666
8667

8668
8669
8670

8671
8672
8673
8674
8675
8676



Am. Sub. S. B. No. 124
As Passed by the House

accordance with reasonabl e nedi cal standards, one or npre of the

fol | owi ng:

(a) The patient is not in a terminal condition, the patient
is not in a pernmanently unconscious state, or the patient has not
been in a permanently unconscious state for at |east the

i medi ately precedi ng twel ve nont hs.

(b) The patient is able to make i nformed deci sions regarding

the administration of |ife-sustaining treatnent.

(c) There is a reasonable possibility that the patient will
regain the capacity to nake informed decisions regarding the

adm ni stration of |ife-sustaining treatnent.

(d) The patient has a legally effective declaration that

addresses his the patient's intent should he the patient be

determned to be in a termnal condition or in a permanently
unconsci ous state, whichever applies, or a legally effective

dur abl e power of attorney for health care.

(e) The decision to withhold or w thdraw |life-sustaining
treatnent is not consistent with the previously expressed
intention of the patient as described in division (D)(2) of this

secti on.

(f) The decision to withhold or withdraw |ife-sustaining
treatnment is not consistent with the type of infornmed consent

deci sion that the patient would have nade if he the patient

previously had expressed his an intention with respect to the use
or continuation, or the wthholding or wthdrawal, of

life-sustaining treatnent shoul d he the patient subsequently be in

a termnal condition or in a permanently unconsci ous state,
whi chever applies, and no | onger able to make informed deci sions
regarding the admnistration of life-sustaining treatnent as

described in division (D)(3) of this section.

(g) The decision of the priority individual or class of
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i ndi vidual s was not nmade after consultation with the patient's
attendi ng physician and after receipt of information fromthe
patient's attendi ng physician or a consulting physician that is

sufficient to satisfy the requirenents of inforned consent.

(h) The priority individual, or any nmenber of the priority
class of individuals, who made the decision to wthhold or
withdraw | ife-sustaining treatnent was not of sound mnd or did

not voluntarily make the deci sion

(i) If the decision of a priority class of individuals under
division (B)(3) of this section is involved, the patient's
attendi ng physician did not make a good faith effort, and use
reasonabl e diligence, to notify the patient's adult children who
were available within a reasonable period of tine for consultation

as described in division (A)(1)(c) of this section.

(j) The decision of the priority individual or class of
i ndi vidual s otherwi se was nmade in a nmanner that does not conply

with this section.

(4) Notwi thstanding any contrary provision of the Revised
Code or of the Rules of Civil Procedure, the state and persons
ot her than individuals described in divisions (B)(1) to (5) of
this section are prohibited fromfiling a conplaint under division
(E) of this section and fromjoining or being joined as parties to
a hearing conducted under division (E) of this section, including

joining by way of intervention.

(F) A valid consent given in accordance with this section
supersedes any general consent to treatnent form signed by or on

behal f of the patient prior to, upon, or after his the patient's

adm ssion to a health care facility to the extent there is a

conflict between the consent and the form

(G Life-sustaining treatnent shall not be wi thheld or

wi thdrawn froma patient pursuant to a consent given in accordance
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with this section if she the patient is pregnant and if the

wi t hhol ding or withdrawal of the treatnment would term nate the
pregnancy, unless the patient's attending physician and one ot her
physi ci an who has exam ned the patient determ ne, to a reasonable
degree of nedical certainty and in accordance wi th reasonabl e

nmedi cal standards, that the fetus would not be born alive.

Sec. 2133.09. (A The attendi ng physician of a patient who is
an adult and who currently is and for at least the i medi ately
precedi ng twel ve nonths has been in a permanently unconsci ous
state may withhold or withdraw nutrition and hydration in

connection with the patient only if all of the follow ng apply:

(1) Witten consent to the wthholding or wthdrawal of
l'ife-sustaining treatnment in connection with the patient has been
gi ven by an appropriate individual or individuals in accordance
with section 2133.08 of the Revised Code, and divisions (A (1)(a)

to (e) and (2) of that section have been satisfied.

(2) A probate court has not reversed the consent to the
wi t hhol ding or withdrawal of l|ife-sustaining treatnent in
connection with the patient pursuant to division (E) of section
2133.08 of the Revised Code.

(3) The attendi ng physician of the patient and one ot her
physi ci an as described in division (A)(2) of section 2133.08 of
the Revised Code who exani nes the patient deternine, in good
faith, to a reasonabl e degree of nedical certainty, and in
accordance wi th reasonabl e nedi cal standards, that nutrition and
hydration will not or no longer will provide confort or alleviate

pain in connection with the patient.

(4) Witten consent to the w thholding or wthdrawal of
nutrition and hydration in connection with the patient, wtnessed
by two individuals who satisfy the witness eligibility criteria
set forth in division (B)(1) of section 2133.02 of the Revised
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Code, is given to the attendi ng physician of the patient by an
appropriate individual or individuals as specified in division (B)
of section 2133.08 of the Revised Code.

(5) The written consent to the wi thholding or wthdrawal of
the nutrition and hydration in connection with the patient is

given in accordance with division (B) of this section.

(6) The probate court of the county in which the patient is
| ocated i ssues an order to withhold or withdraw the nutrition and
hydration in connection with the patient pursuant to division (C

of this section.

(B)(1) A decision to consent pursuant to this section to the
wi t hhol ding or wi thdrawal of nutrition and hydration in connection

with a patient shall be made in good faith.

(2) Except as provided in division (B)(4) of this section, if
the patient previously expressed his an intention with respect to
the use or continuation, or the withholding or wthdrawal, of

nutrition and hydration should he the patient subsequently be in a

per manent|ly unconsci ous state and no | onger able to make inforned
deci sions regarding the administration of nutrition and hydration,
a consent given pursuant to this section shall be valid only if it

is consistent with that previously expressed intention

(3) Except as provided in division (B)(4) of this section, if
the patient did not previously express his an intention with
respect to the use or continuation, or the wthholding or
wi thdrawal , of nutrition and hyrdatien hydrati on should he the
pati ent subsequently be in a permanently unconscious state and no
| onger able to make infornmed decisions regarding the
adm ni stration of nutrition and hydration, a consent given
pursuant to this section shall be valid only if it is consistent
with the type of informed consent decision that the patient would

have made if he the patient previously had expressed his an
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intention with respect to the use or continuation, or the
wi thhol ding or withdrawal, of nutrition and hydration should he

the patient subsequently be in a permanently unconscious state and

no longer able to nmake informed decisions regarding the
adm ni stration of nutrition and hydration, as inferred fromthe
lifestyle and character of the patient, and from any other

evi dence of the desires of the patient, prior to his the patient's

beconming no | onger able to nmake infornmed decisions regarding the
adm nistration of nutrition and hydration. The Rul es of Evi dence

shall not be binding for purposes of this division.

(4) (a) The attendi ng physician of the patient, and other
heal th care personnel acting under the direction of the attending
physi ci an, who do not have actual know edge of a previously
expressed intention as described in division (B)(2) of this
section or who do not have actual know edge that the patient would
have made a different type of informed consent decision under the
circunmstances described in division (B)(3) of this section, my
rely on a consent given in accordance with this section unless a
probate court decides differently under division (C) of this

secti on.

(b) The imrunity conferred by division (C) (2) of section
2133.11 of the Revised Code is not forfeited by an individual who
gives a consent to the withholding or withdrawal of nutrition and
hydration in connection with a patient under division (A)(4) of
this section if the individual gives the consent in good faith and
wi t hout actual know edge, at the tine of giving the consent, of
either a contrary previously expressed intention of the patient,
or a previously expressed intention of the patient, as described
in d+sen division (B)(2) of this section, that is revealed to

the individual subsequent to the tinme of giving the consent.

(O (1) Prior to the withholding or withdrawal of nutrition

and hydration in connection with a patient pursuant to this
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section, the priority individual or class of individuals that
consented to the wi thholding or withdrawal of the nutrition and
hydration shall apply to the probate court of the county in which
the patient is |located for the issuance of an order that

aut hori zes the attendi ng physician of the patient to commence the
wi t hhol ding or withdrawal of the nutrition and hydration in
connection with the patient. Upon the filing of the application
the clerk of the probate court shall schedule a hearing on it and
cause a copy of it and a notice of the hearing to be served in
accordance with the Rules of Civil Procedure upon the applicant,
the attendi ng physician, the consulting physician associated with
the determination that nutrition and hydration will not or no
longer will provide confort or alleviate pain in connection with
the patient, and the individuals described in divisions (B)(1) to
(5) of section 2133.08 of the Revised Code who are not applicants,
whi ch service shall be made, if possible, within three days after
the filing of the application. The hearing shall be conducted at
the earliest possible tinme, but no sooner than the thirtieth

busi ness day, and no | ater than the sixtieth business day, after

sueh the service has been conpl et ed.

At the hearing, any individual described in divisions (B)(1)
to (5) of section 2133.08 of the Revised Code who is not an
appl i cant and who di sagrees with the decision of the priority
i ndi vidual or class of individuals to consent to the wi thhol di ng
or withdrawal of nutrition and hydration in connection with the
patient shall be pernmitted to testify and present evidence
relative to the use or continuation of nutrition and hydration in
connection with the patient. Immediately follow ng the hearing,
the court shall enter on its journal its determ nation whether the

requested order will be issued.

(2) The court shall issue an order that authorizes the

patient's attendi ng physician to commence the withhol ding or
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wi thdrawal of nutrition and hydration in connection with the
patient only if the applicants establish, by clear and convincing
evi dence, to a reasonabl e degree of nedical certainty, and in
accordance with reasonabl e nedi cal standards, all of the

foll ow ng:

(a) The patient currently is and for at |east the i nmedi ately
precedi ng twel ve nonths has been in a pernmanently unconsci ous

state.

(b) The patient no longer is able to make informed decisions

regarding the admnistration of |ife-sustaining treatnent.

(c) There is no reasonable possibility that the patient wll
regain the capacity to nake informed decisions regarding the

adm ni stration of |ife-sustaining treatnent.

(d) The conditions specified in divisions (A (1) to (4) of

this section have been satisfied.

(e) The decision to withhold or withdraw nutrition and
hydration in connection with the patient is consistent with the
previously expressed intention of the patient as described in
division (B)(2) of this section or is consistent with the type of
i nformed consent decision that the patient would have nmade if he

the patient previously had expressed his an intention with respect

to the use or continuation, or the withholding or withdrawal, of

nutrition and hydration should he the patient subsequently be in a

per manently unconsci ous state and no | onger able to make inforned
deci sions regarding the administration of nutrition and hydration

as described in division (B)(3) of this section.

(3) Notwi thstanding any contrary provision of the Revised
Code or of the Rules of Civil Procedure, the state and persons
ot her than individuals described in division (A)(4) of this
section or in divisions (B)(1) to (5) of section 2133.08 of the

Revi sed Code and other than the attendi ng physician and consulting
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physi ci an associated with the determnation that nutrition and
hydration will not or no longer will provide confort or alleviate
pain in connection with the patient are prohibited fromfiling an
application under this division and fromjoining or being joined
as parties to a hearing conducted under this division, including

joining by way of intervention.

(D) A valid consent given in accordance with this section
supersedes any general consent to treatnent form signed by or on

behal f of the patient prior to, upon, or after his the patient's

admi ssion to a health care facility to the extent there is a

conflict between the consent and the form

Sec. 2151.13. The juvenile judge may appoint such bailiffs,
probation officers, and other enployees as are necessary and may
designate their titles and fix their duties, conpensation, and
expense al |l owances. The juvenile court may by entry on its journa
aut hori ze any deputy clerk to admini ster oaths when necessary in

the discharge of his the deputy clerk's duties. Such enpl oyees

shal |l serve during the pleasure of the judge.

The conpensati on and expenses of all enployees and the salary
and expenses of the judge shall be paid in semnonthly
installments by the county treasurer fromthe noney appropriated
for the operation of the court, upon the warrant of the county

auditor, certified to by the judge.

The judge may require any enpl oyee to give bond in the sum of
not | ess than one thousand dollars, conditioned for the honest and

faithful performance of his the enployee's duties. The sureties on

such bonds shall be approved in the manner provided by section
2151. 12 of the Revised Code. The judge shall not be personally

liable for the default, m sfeasance, or nonfeasance of any

enpl oyee fromwhom-abond-has beenregquired.
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Sec. 2335.34. On the first Mnday of January, each year, the
clerk of each court of conmmon pleas and court of appeals, each
probate judge, and each sheriff shall nake two certified |ists of
causes i n which noney has been paid and has renained in the hands
of sdueh that person or in the hands of a fornmer clerk, probate
judge, or sheriff, for one year next preceding sueh that first
Monday of January. Sueh The |ists shall designate the amobunt of
noney and in whose hands it remains. One list shall be set up in a

conspi cuous place by sueh the officer, in his the officer's

office, for the period of thirty days, and the other list shall be
posted at er—onthedoor a public area of the courthouse or

published on the web site of the court or officer, on the second

Monday of January, for the sanme period of tine.

Sec. 3101.02. Any consent required under section 3101.01 of
the Revised Code shall be personally given before the probate
judge or a deputy clerk of the probate court, or certified under
the hand of the person consenting, by two witnesses, one of whom
must shall appear before the judge and nmake oath that he the
Wi t ness saw the person whose nane is annexed to the certificate

subscribe it, or heard him the person consenting acknow edge it.

Sec. 3101.03. If the parent or guardian of a mnor is a
nonresident of, or is absent from the county in which the

marriage license is applied for, he the parent or guardian

personal |y may appear before the official upon whose authority
marriage |icenses are issued- in the county in which ke the parent

or guardian is at the tinme donmiciled, and give his consent in

witing to sueh that marriage. The consent must shall be attested
to by two witnesses, certified to by sueh that official, and
forwarded to the probate judge of the county in which the |icense

is applied for. The probate judge nay adm ni ster any oath
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required, issue and sign suech the license, and affix the seal of

the probate court.

Sec. 3101.10. A minister upon producing to the secretary of

state, credentials of his the mnister's being a regularly
ordai ned or licensed nminister of any religious society or
congregation, shall be entitled to receive fromthe secretary of

state a license authorizing hibHmthe mnister to sol emi ze

marriages in this state so long as he the nminister continues as a

regular mnister in sueh that society or congregation. A ninister

shal | produce for inspection his the ninister's license to

sol ermmi ze marriages upon denmand of any party to a narriage at

which he the ninister officiates or proposes to officiate or upon

demand of any probate judge.

Sec. 3101.13. Except as otherwi se provided in this section, a
certificate of every marriage sol emized shall be transmtted by
the authorized person solemizing the marriage, within thirty days
after the solemization, to the probate judge of the county in
whi ch the marriage |icense was issued. If, in accordance with
section 2101.27 of the Revised Code, a probate judge sol emizes a
marriage and if the probate judge issued the marriage license to

t he husband and wi fe, he the probate judge shall file a

certificate of that solemized narriage in his the probate judge's

office within thirty days after the sol emization. Al sueh of the
transnitted and filed certificates shall be consecutively nunbered

and recorded in the order in which they are received.

Sec. 3101.14. Every marriage |license shall have printed upon
it in prom nent type the notice that, unless the person
sol emmi zing the marriage returns a certificate of the sol emized
marriage to the probate court that issued the marriage |icense

within thirty days after performng the cerenmony, or, if the
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person sol emizing the nmarriage is a probate judge who is acting
in accordance with section 2101.27 of the Revised Code and who

i ssued the marriage license to the husband and wi fe, unless such—a
that probate judge files a certificate of the sol emized marriage

in his the probate judge's office within thirty days after the

sol emmi zation, ke the person or probate judge is guilty of a mnor

m sdeneanor and, upon conviction, may be punished by a fine of
fifty dollars. An envel ope suitable for returning the certificate
of marriage, and addressed to the proper probate court, shall be
given with each |icense, except that this requirenment does not
apply if a marriage is to be solemized by a probate judge who is
acting in accordance with section 2101.27 of the Revised Code and

who issued the marriage |icense to the husband and wife.

Sec. 3313.85. If the board of education of any city, exenpted
village, or local school district or the governing board of any
educati onal service center faiHlstoperformthe dutiesinposed
vpon—it—or fails to fill a vacancy in sueh that board within a
period of thirty days after sueh the vacancy occurs, the probate
court of the county in which sueh the district or service center
is located, upon being advised and satisfied of sueh that failure,

shal |l act as swueh that board and—performall—dutiesinposed—upon
steh-board to fill any vacancy as pronptly as possible.

Sec. 5111.113. (A) As used in this section:

(1) "Adult care facility" has the same nmeaning as in section
5119. 70 of the Revised Code.

(2) "Conmm ssioner" nmeans a person appointed by a probate
court under division {B}(E) of section 2113.03 of the Revised Code

to act as a comm ssi oner.

(3) "Home" has the sane neaning as in section 3721.10 of the
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Revi sed Code.

(4) "Personal needs allowance account"” means an account or
petty cash fund that holds the noney of a resident of an adult
care facility or home and that the facility or home nanages for

the resident.

(B) Except as provided in divisions (C) and (D) of this
section, the owner or operator of an adult care facility or hone
shall transfer to the departnent of job and family services the
noney in the personal needs all owance account of a resident of the
facility or home who was a recipient of the nmedical assistance
program no earlier than sixty days but not |later than ninety days
after the resident dies. The adult care facility or hone shal
transfer the noney even though the owner or operator of the
facility or home has not been issued |letters testanentary or

letters of administration concerning the resident's estate.

(© If funeral or burial expenses for a resident of an adult
care facility or home who has di ed have not been paid and the only
resource the resident had that could be used to pay for the
expenses is the noney in the resident's personal needs all owance
account, or all other resources of the resident are inadequate to
pay the full cost of the expenses, the noney in the resident's
personal needs all owance account shall be used to pay for the
expenses rather than being transferred to the departnent of job

and fam |y services pursuant to division (B) of this section.

(D) If, not later than sixty days after a resident of an
adult care facility or hone dies, letters testanentary or letters
of administration are issued, or an application for release from
adm nistration is filed under section 2113.03 of the Revised Code,
concerning the resident's estate, the owner or operator of the
facility or home shall transfer the noney in the resident's
personal needs all owance account to the adm ni strator, executor

conmi ssi oner, or person who filed the application for release from
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adm ni strati on.

(E) The transfer or use of nobney in a resident's personal

needs al |l owance account in accordance with division (B), (C, or

(D) of this section discharges and rel eases the adult care

f aci

hone,

care

ity or home, and the owner or operator of the facility or

fromany claimfor the noney from any source.

(F) If, sixty-one or nore days after a resident of an adult

facility or honme dies, letters testamentary or letters of

adm ni stration are issued, or an application for release from

adm ni stration under section 2113.03 of the Revised Code is fil ed,

concerning the resident's estate,

servi

conmi

ces shall transfer the funds to the adm nistrator, executor

ssioner, or person who filed the application, unless the

departnent is entitled to recover the noney under the nedicaid

estate recovery programinstituted under section 5111.11 of the
Revi sed Code.

2101.
2101.
2101.
2101.
2105.
2106.
2107.
2107.
2107.
2107.
2107.
2107.
2108.
21009.

Section 2. That existing sections 2101.01, 2101.02, 2101.021,
03, 2101.04, 2101.06, 2101.07, 2101.08, 2101.09, 2101.10,
11, 2101.13, 2101.15, 2101.16, 2101.162, 2101.19, 2101. 20,
22, 2101.23, 2101.24, 2101.27, 2101.30, 2101.34, 2101. 37,
38, 2101.41, 2101.43, 2103.01, 2105.051, 2105.06, 2105. 10,
11, 2105.13, 2105.14, 2105.15, 2105.16, 2105.19, 2106.01,
08, 2106.11, 2107.01, 2107.02, 2107.03, 2107.04, 2107.05,
07, 2107.08, 2107.081, 2107.082, 2107.083, 2107.084,

085, 2107.09, 2107.10, 2107.11, 2107.15, 2107.17, 2107.18,
20, 2107.21, 2107.22, 2107.29, 2107.32, 2107.34, 2107.35,
36, 2107.38, 2107.46, 2107.47, 2107.49, 2107.50, 2107.501
51, 2107.52, 2107.53, 2107.54, 2107.55, 2107.56, 2107.58,
59, 2107.60, 2107.61, 2107.65, 2107.71, 2107.73, 2107.75,
51, 2109.02, 2109.021, 2109.03, 2109.04, 2109.05, 2109.06
07, 2109.09, 2109.10, 2109.11, 2109.12, 2109.14, 2109.17,

the departnment of job and famly
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2129.30, 2131.08, 2131.11, 2133.04, 2133.05, 2133.06, 2133.08,
2133.09, 2151.13, 2335.34, 3101.02, 3101.03, 3101.10, 3101.13,
3101. 14, 3313.85, and 5111.113 and sections 2101. 36, 2113.02,
2113.17, 2113.24, 2113.26, 2113.27, 2113.28, 2113.29, 2113.57, and
2113.63 of the Revised Code are hereby repeal ed.

Section 3. The provisions of this act that relate to the
estates of decedents apply to the estates of decedents who die on

or after the effective date of this act.

Section 4. The CGeneral Assenbly, applying the principle
stated in division (B) of section 1.52 of the Revised Code that
amendnents are to be harnoni zed if reasonably capabl e of
si mul t aneous operation, finds that the follow ng sections,
presented in this act as conposites of the sections as amended by
the acts indicated, are the resulting versions of the sections in
effect prior to the effective date of the sections as presented in

this act:

Section 2101. 24 of the Revised Code as anended by both Sub.
H B. 416 and Sub. H B. 426 of the 126th Ceneral Assenbly.

Section 2109. 44 of the Revised Code as anended by both Am
Sub. H. B. 538 and Sub. S.B. 129 of the 121st Ceneral Assenbly.
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