As Introduced

129th General Assembly
Regular Session S.B. No. 170
2011-2012

Senator Grendell

Cosponsors: Senators Seitz, Cafaro, Gillmor, Patton, LaRose, Wagoner,

Stewart, Manning, Hite, Jordan

A BILL

To anend sections 1501. 33, 1521.04, 1522.03, and
1522. 05, to enact sections 1522.10, 1522.101, and
1522.11 to 1522.20, and to repeal section 1522.07
of the Revised Code to establish a program for the
i ssuance of permits for the w thdrawal and
consunptive use of waters fromthe Lake Erie

basi n.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1501.33, 1521.04, 1522.03, and
1522. 05 be anended and sections 1522.10, 1522.101, 1522. 11,
1522. 12, 1522.13, 1522. 14, 1522.15, 1522.16, 1522.17, 1522.18,
1522.19, and 1522.20 of the Revised Code be enacted to read as

foll ows:

Sec. 1501.33. (A) Except as provided in divisions (B) and,
(O ._and (D) of this section, no person shall allow a facility
that the person owns to withdraw waters of the state in an anount
that would result in a new or increased consunptive use of nore
than an average of two mllion gallons of water per day in any

thirty-day period without first obtaining a pernit fromthe
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director of natural resources under section 1501.34 of the Revised
Code. The person shall submit an application for a permt to the

director on a formhe the director prescribes, which application

shal | declare and docunent all of the follow ng:

(1) The facility's current withdrawal capacity per day if the

withdrawal is to occur at a facility already in operation;

(2) The total new or increased daily wthdrawal capacity

proposed for the facility;

(3) The locations and sources of water proposed to be

wi t hdr awn;
(4) The locations of proposed di scharges or return flows;
(5) The locations and nature of proposed consunptive uses;

(6) The estinmted average annual and nonthly vol unmes and

rates of w thdrawal ;

(7) The estinmted average annual and nonthly vol unes and

rates of consunptive use

(8) The effects the withdrawal is anticipated to have with

respect to existing uses of water resources;

(9) A description of other ways the applicant's need for

water may be satisfied if the application is denied or nodified;

(10) A description of the conservation practices the

applicant intends to follow,
(11) Any other information the director nay require by rule.

Each application shall be acconpani ed by a nonrefundable fee
of one thousand dollars, which shall be credited to the water

managenent fund created under section 1501.32 of the Revised Code.

(B) Amjor utility facility that is subject to regulation
under Chapter 4906. of the Revised Code need not obtain a permt
under section 1501. 34 of the Revised Code.
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(O(1) A public water system as that termis defined in
section 6109.01 of the Revised Code, that withdraws waters of the
state in an anmount that would result in a new or increased
consunptive use of nore than two million gallons per day need not
obtain a permt under section 1501.34 of the Revised Code if any

of the follow ng apply:

(a) The public water systemwas in operation on the effective
date of this section and no substantial changes are proposed for
that system except as specified in division (C(1)(c) of this

section—._

(b) A public water systemthat is proposed to be constructed
or installed, or an existing systemfor which changes are

proposed, enconpasses only water distribution facilities+.

(c) A public water system other than one that enconpasses
only water distribution facilities, is proposed to be constructed
or installed, or substantial changes in the design capacity of an
exi sting system other than one that enconpasses only water
distribution facilities, are proposed; the plans subnmitted for the
systemto the director of environnental protection under section
6109. 07 of the Revised Code declare and docunent the information
specified in division (A) of this section and rul es adopted under
it as determined by the director of natural resources; and the
di rector of environmental protection has applied the criteria
specified in division (A) of section 1501.34 of the Revised Code
in reviewi ng and approving the plans as determined by the director

of natural resources.

(2) Any public water systemthat wthdraws waters of the
state in an anount that would result in a new or increased
consunptive use of nore than two mllion gallons per day and t hat
does not neet the criteria specified in divisions (Q(1)(a), (b),
or (c) of this section shall obtain a permt under section 1501. 34

of the Revised Code. A person who submits plans for such a system
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under section 6109.07 of the Revised Code nmay request the director
of natural resources in witing to consider those plans as an
application under this section. No |ater than twenty days after
receiving the request, the director shall notify the person of one

of the follow ng:

(a) The plans declare and document the information specified
in division (A) of this section and rul es adopted under it and are
accepted as an application under this section, and the person
shall submit to the director the application fee required under

division (A of this sections._

(b) Additional specified information is necessary before the

director can accept the plans as an application-._

(c) The plans do not neet the requirenents of division (A) of
this section and rul es adopted under it and an application shal

be submtted in accordance with this section

(D) Afacility that is required to obtain a permt under
sections 1522.10 to 1522.20 of the Revised Code need not obtain a
permt under section 1501.34 of the Revised Code.

Sec. 1521.04. The chief of the division of soil and water
resources, with the approval of the director of natural resources,
may make | oans and grants fromthe water managenent fund created
in section 1501.32 of the Revised Code to governnental agencies
for water managenent, water supply inprovenents, and planni ng and
may adm ni ster grants fromthe federal governnment and from ot her
public or private sources for carrying out those functions and for
the performance of any acts that may be required by the United
States or by any agency or departnent thereof as a condition for
the participation by any governnmental agency in any federal
financial or technical assistance program Direct and indirect

costs of administration may be paid fromthe fund.
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The chief may use the water managenent fund for the purposes
of adm nistering the water diversion and consunptive use permt
prograns established in sections 1501.30 to 1501. 35 of the Revised
Code and the withdrawal and consunptive use permit program
establ i shed under sections 1522.10 to 1522.20 of the Revi sed Code;

to performwatershed and water resources studies for the purposes
of water managenent planning; and to acquire, construct,
reconstruct, inprove, equip, maintain, operate, and di spose of
wat er managenent inprovenents. The chief may fix, alter, charge,
and collect rates, fees, rentals, and other charges to be paid
into the fund by governnental agencies and persons who are
supplied with water by facilities constructed or operated by the
department of natural resources in order to anortize and defray
the cost of the construction, naintenance, and operation of those

facilities.

Sec. 1522.03. {A—Subjecttothe Hmtations—establishedin
visi B : ) . 4 ) I o t] "
of natural resources The chief of the division of soil and water

resources shall de—-beth—ef—thefollowhg-
D Adept—rules naccordancewth Chapter 110 of the
. I ot he_imol on- i on- I
enforecenent—of this chapter

{2—Enforece enforce the great |akes-st. Lawrence river basin

wat er resources conpact and take appropriate actions to effectuate

its purposes and intent.

= b he Lim . blichedi i yisi B :
. . f . I le. .

or—governrvental—otHcer—shat—entorcethe—conpact—andtake

W%MW i i i i

Sec. 1522.05. {A) Pursuant to Section 9.2 of the great
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| akes-st. Lawrence river basin water resources conpact, the
governor may take such actions as are necessary for the initial
organi zati on and operation of the great |akes-st. Lawence river
basin water resources council created in Section 2.1 of the

compact. Agencies of the state are hereby authorized to cooperate

with the council.

the—program-or—adoeption—of —rules—
+a—addi-tion—the The governor, the departnent of natura

resources, or any other agency of the state shall not adopt rules

and—efficiency pursuantto Section 42 of the conpact related to

the great | akes-st. Lawrence river basin water resources conpact

unl ess the general assenbly enacts |egislation afterthe effective

date—of—the—econpact authorizi ng the iwplerentation—of—the—program
e+ adoption of the rul es. However—the The governor, the

department of natural resources, or any other agency of the state

may shall not adopt rul es eenrcernihg—andmray—inplerent—voluntary
establishing a mandatory water conservation anrd—efifietreney

prograns program wi t hout authorization fromthe general assenbly.
Sueh—voluntary prograns—shall—notineludeanry wandatory
reguirenents—
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Sec. 1522.10. As used in sections 1522.10 to 1522.20 of the
Revi sed Code:

(A) "Baseline facility" neans a facility identified in the

baseline report, a facility added to the baseline report under

section 1522.16 of the Revised Code, or any other facility that

has commenced wi thdrawal and consunptive use activities since the

subm ssion of the baseline report and prior to the effective date

of this section.

(B) "Baseline facility abandonnent" neans the vol untary and

affirmative termnation of a baseline facility's w thdrawal and

consunptive use capacity as listed in the baseline report.

"Baseline facility abandonnent"” does not include the nonuse or the

transfer of a baseline facility's withdrawal and consunptive use

capacity.

(C) "Baseline report" nmeans a list of the w thdrawal and

consunptive use capacities of facilities that was devel oped for

purposes of section 4.12 of the great |akes-st. lLawence river

basi n water resources conpact by the departnent of natura

resources and subnitted to the great | akes-st. lLawence river

basin water resources council on Decenber 8, 2009.

(D) "Capacity" neans the ability of a facility's punps,

pi pes, and ot her appurtenances to w thdraw and consunptively use

wat er when operated under intended nornml operating conditions.

(E) "Consunptive use" does not include water purchased froma

public water supplier and, for purposes of determning a new or

i ncreased capacity for consunptive use, is the use based on a

coefficient of consunptive use generally accepted in the

scientific community that nost accurately reflects the process at
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a facility.

(F) "Facility" nmeans any site, installation, or building at

which water wi thdrawal and consunptive use activities take place

that is located at a property or on contiguous properties and that

is under the direction of either a private or public entity.

(G "Facility abandonnent" neans the voluntary and

affirmative termnation of a facility's withdrawal and consunptive

use capacity as listed in a withdrawal and consunptive use perm:¢t

i ssued under section 1522.11 of the Revised Code. "Facility

abandonnent" does not include the nonuse or the transfer of a

facility's withdrawal and consunptive use capacity.

(H "Hi gh quality water" nmeans a river or streamthat has

been designated by the environnental protection agency under
Chapter 3745-1 of the Admnistrative Code not |later than the

effective date of this section as an exceptional warm water

habitat, cold water habitat, outstanding state water, or superior

hi gh-quality water. However., "high quality water" does not include

out standing state waters that are designated as such due to

exceptional recreational val ues.

(1) "lIncreased capacity" does not include any capacity that

results fromalterations or changes made at a facility that

repl ace existing capacity w thout increasing the capacity of the

facility.

(J) "Recogni zed navi gational channel" neans that portion of a

river or streamextending frombank to bank that is, as of the

effective date of this section., a state or federally nmintained

navi gati onal channel

(KN "River or streanl means any river or streamin the lLake

Erie watershed identified on the effective date of this section in

the gazateer of Ohi o streans.

(L) "River or streamunder the influence of Lake Erie" neans
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that portion of a river or streamthat has a bottom el evati on at

or bel ow the highest nonthly |long-termlevel of Lake Erie, as

desi gnated by the United States arny corp of engineers, of five

hundred seventy-one and nine-tenths feet above sea |level and to

whi ch both of the follow ng apply:

(1) The portion of the river or streamis a direct tributary

of Lake Erie.

(2) The portion of the river or streamis a recognized

navi gati onal channel

"River or streamunder the influence of Lake Erie" also

i ncludes that portion of any river or streamthat is a tributary

of Lake Erie that has a streambottom el evati on at or bel ow five

hundr ed seventy-one and nine-tenths feet above sea |evel.

Sec. 1522.101. (A) For purposes of this chapter, with respect

to the definition of "source watershed" in section 1522.01 of the

Revi sed Code, the general assenbly declares that "source

wat er shed" neans the Lake Erie watershed. Further, the genera

assenbly decl ares as nonbinding the preference in that definition

for the "source watershed" to be the direct tributary stream

wat ershed from which water is withdrawn.

(B) Nothing in sections 1522.10 to 1522.20 of the Revised

Code shall |limt a person's right to the reasonable use of ground

water, water in a |lake, or any other watercourse in contravention
of Section 19b of Article I, Ohio Constitution.

Sec. 1522.11. (A) For purposes of the great | akes-st.

Law ence river basin water resources conpact., not |ater than one

hundred eighty days after the effective date of this section, the

chief of the division of soil and water resources shall establish

a programfor the issuance of permts for the withdrawal and

consunptive use of water fromthe Lake Erie watershed. Upon
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establ i shnment of the program the owner or operator of a facility

that is not otherw se exenpt under section 1522.13 of the Revised

Code shall obtain a withdrawal and consunptive use permt fromthe

chief if the facility nmeets any of the follow ng threshold

criteria:

(1) The facility has a new or increased capacity for

wi thdrawal s and consunptive uses fromlLake Erie or a river or

stream under the influence of Lake Erie of at least five mllion

gal | ons per day averaged over a ninety-day peri od.

(2) Except as provided in division (A (3) of this section,

the facility has a new or increased capacity for withdrawal s and

consunptive uses fromany river or streamother than a river or

stream under the influence of Lake Erie or fromground water in

the Lake Erie watershed of at least two nillion gallons per day

averaged over a ni nety-day peri od.

(3) The facility has a new or increased capacity for

w t hdrawal s and consunptive uses of at |east three hundred

thousand gallons per day averaged over a ninety-day period from

any river or streamto which both of the follow ng apply:

(a) The river or streamis a high quality water.

(b) The river or streamhas a drainage area of |ess than one

hundred square mles neasured at the point where the withdrawal or

consunptive use occurs.

(B) Permts issued under this section shall be issued only

for the anbunt of withdrawal and consunptive use capacity of a

facility that exceeds threshold anpunts established in division

(A) of this section. A pernit shall neither address nor be

requi red for the portion of the withdrawal and consunptive use

capacity of the facility below that threshold anount.

(G An applicant for a pernt shall submt an application to

the chief on a formthat the chief prescribes. The applicant shall

Page 10

263
264
265
266
267

268
269
270
271

272
273
274
275
276
277

278
279
280
281

282

283
284
285

286
287
288
289
290
291

292
293



S. B. No. 170
As Introduced

include with the application all of the foll ow ng:

(1) The nane and address of the applicant and of a contact

person for the applicant:

(2) A description of all of the foll owi ng:

(a) The facility's current withdrawal capacity per day if the

withdrawal is to occur at a facility already in operation;

(b) The total new or increased daily wthdrawal capacity

proposed for the facility;

(c) The |l ocations and sources of water proposed to be

w t hdr awn;

(d) The | ocations of proposed discharges or return flows;:

(e) The locations and nature of proposed consunptive uses and

the applicable consunmptive use coefficient for the facility;

(f) The estimated average annual and nonthly vol unes and

rates of withdrawal ;

(g) The estinmated average annual and nonthly vol unes and

rates of consunptive use

(h) G her ways the applicant's need for water may be

satisfied if the application is denied or nodified.

(3) A nonrefundable application fee of one thousand dollars

the proceeds of which shall be credited to the water nanagenent
fund created in section 1501.32 of the Revised Code.

The chief shall not require an applicant to submt any

information with an application other than the information

required by divisions (€ (1) and (2) of this section.

(D) Apermt is valid until the facility to which the permt

applies is the subject of facility abandonment. Once every five

vears, the owner or operator of a facility shall certify to the

chief that the facility is in conpliance with the pernmt that has
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been issued for the facility.

(E) No person that is required to do so shall fail to apply

for and receive a withdrawal and consunptive use permt.

(F) A permt issued under this section shall include terms

and conditions restricting the withdrawal and consunptive use by a

facility to anmpbunts not exceeding the capacity of the facility.

Sec. 1522.12. (A) In nmeking the decision to i ssue or deny a

wi t hdrawal and consunptive use pernit, the chief of the division

of soil and water resources shall apply the criteria established

in section 4.11 of the great |akes-st. Lawence river basin water

esources conpact.

For purposes of applving the criteria established in section

4.11 of the great | akes-st. Lawence river basin water resources

conpact, all of the follow ng apply:

(1) If a withdrawal and consunptive use by a facility from

Lake Erie or a river or streamunder the influence of Lake Erie

will not |lower the water level in Lake Erie by one inch over a

five-vear period fromthe long-term nean Lake Erie water | evel of

five hundred seventy-one and ni ne-tenths feet above sea level, it

is irrebuttably presuned that the wi thdrawal and consunptive use

will not cause a significant individual or cunul ative adverse

inpact to the quantity or quality of waters and water dependent

natural resources and the Lake Erie watershed.

(2) 1f a withdrawal and consunptive use by a facility from

ground water or froma river or streamthat is not a river or

stream under the influence of Lake Erie will not | ower the water

level in Lake Erie by one-half inch over a five-year period from

the long-term nmean Lake Erie water | evel of five hundred

seventy-one and nine-tenths feet above sea level, it is

irrebuttably presuned that the withdrawal and consunptive use will

Page 12

323

324
325

326
327
328

329
330
331
332
333

334
335
336

337
338
339
340
341
342
343
344
345

346
347
348
349
350
351
352



S. B. No. 170
As Introduced

not cause a significant individual or cunul ati ve adverse inpact to

the quantity or quality of waters and water dependent natura

resources and the Lake Erie watershed.

(3) Awithdrawal and consunptive use fromany river or Stream

that is a high quality water with a drai nage area of |ess than one

hundred square nmiles has or will have no significant individual or

cunul ative adverse inpacts on the Lake Erie watershed unl ess the

wi t hdrawal and consunptive use adversely inpacts the high quality

wat er as determ ned by the chief in accordance with rul es adopted
under section 1522.14 of the Revi sed Code.

(B) The chief shall not subnmt an application for a

wi t hdrawal and consunptive use permt for regional reviewto the

regi onal body as defined in section 1.2 of the great | akes-st.

Law ence river basin water resources conpact unl ess reqi ona

review is agreed to by the applicant for the pernit.

(G The chief shall issue a withdrawal and consunptive use

pernmit for a facility only if the chief deternines that a facility

neets all of the criteria established in section 4.11 of the great

| akes-st. Lawrence river basin water resources conpact.

(D) A withdrawal or consunptive use is reasonabl e under

section 4.11.5 of the great | akes-st. Lawence river basin water

resources conpact unless a determnation is made that the

wi t hdrawal or consunptive use is not reasonable by a court of

conpetent jurisdiction in this state pursuant to section 1521.17

of the Revised Code. This division does not provide standing to

the departnment of natural resources to bring suit under the

reasonabl e use doctrine.

Sec. 1522.13. The following are exenpt fromthe requirenent

to obtain a withdrawal and consunptive use pernt:

(A) Afacility or proposed facility that has a w thdrawal and
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consunpti ve use capacity or proposed capacity bel ow the threshold
ampunt s _established in divisions (A (1) to (3) of section 1522.11
of the Revised Code;

(B) A baseline facility that has not increased its w thdrawal

and consunptive use capacity beyond the capacity listed in the

basel i ne report and beyond the thresholds established in section
1522.11 of the Revi sed Code:

(G Afacility that is required to increase its w thdrawal

and consunptive use capacity as a result of |egal requirenents

established by federal, state, or |ocal governnental authorities;

(D) Afacility making a withdrawal and consunptive use from

nonchannel i zed surface water that is not a river or streamor from

an i npoundnent of water that is isolated and does not depend

entirely on aground water for replenishnent such as a farm pond,

gol f course pond, or other sinilar retention pond;

(E) Afacility that is establishing a new or is increasing

its withdrawal and consunptive use capacity as a result of an

energency condition that, wi thout the new or increased w thdrawal

and consunptive use capacity, will result in inmmnent harmto

human health or property;

(F) Afacility that is establishing a new or is increasing

its withdrawal and consunptive use capacity for testing purposes

only if the testing period will last no longer than thirty-six

nont hs;

(G Afacility that is establishing a new or is increasing

its withdrawal and consunptive use capacity in order to respond to

a humanitarian crisis if the increased capacity is necessary to

assist in the managenent of that crisis;

(H Afacility that is exenpt fromthe requirement to obtain

a pernit under divisions (B) and (C) of section 1501.33 of the
Revi sed Code;
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(1) Afacility that undergoes a ground water revi ew under
section 1514.13 of the Revi sed Code;

(J) Afacility with ground water or surface water w thdrawal s

or _consunptive uses that are subject to requlation under a state
or federal |aw other than sections 1522.10 to 1522.20 of the

Revi sed Code and other than a permt issued under Chapter 6111. of

the Revi sed Code and rul es adopted under it;

(K) Afacility that is withdrawing or consunptively using

wat er froman off-streaminpoundnent that has been substantially

filled by a withdrawal froma baseline facility or froma facility

for which a withdrawal and consunptive use permt has been issued.

Sec. 1522.14. The chief of the division of soil and water

resources shall adopt rules in accordance with Chapter 119. of the

Revi sed Code that establish standards for what constitutes

significant individual or cunul ative adverse inpact to a high

quality water with a drai nage area of | ess than one hundred sqguare

nmles for purposes of division (A)(3) of section 1522.12 of the
Revi sed Code.

Sec. 1522.15. (A (1) A pernittee may transfer a w thdrawal

and consunptive use permt upon the sale or transfer of a

facility. In addition, the owner of a baseline facility may

transfer the withdrawal and consunptive use capacity of the

baseline facility upon the sale or transfer of the baseline

facility. Transferred capacity of a baseline facility shall not

require a withdrawal and consunptive use permt. Notice of a

transfer shall be given to the chief of the division of soil and

wat er _resources in a manner prescribed by the chief.

(2) If a pernmittee sells a portion of a facility for which a

w t hdrawal and consunptive use pernit has been issued, the

permttee may transfer the applicable portion of the withdrawal
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and consunptive use capacity authorized by the withdrawal and

consunptive use permt. The pernmittee shall provide notice of such

a transfer to the chief in a manner prescribed by the chief. Upon

receipt of the notice and if a permt is required based on the

t hreshol d amounts established in divisions (A (1) to (3) of

section 1522.11 of the Revised Code, the chief shall issue a new

pernmit to the pernmttee who transferred the portion of the

facility and a new pernmit to the transferee. Any new permts shall

reflect the transfer of the portion of the withdrawal and

consunptive use capacity.

(3) If the owner of a baseline facility sells a portion of

the baseline facility, the owner nmay transfer the applicable

portion of the withdrawal and consunptive use capacity listed in

the baseline report for that facility. The owner shall provide

notice of such a transfer to the chief in a manner prescribed by

the chief. The chief shall not require the owner of the baseline

facility or the transferee to obtain a wi thdrawal and consunptive

use permt. Rather, the chief shall update the baseline report to

reflect the transfer.

(B) The chief shall renmpbve a facility fromthe baseline

report when the facility is subject to baseline facility

abandonnent. However, a baseline facility shall not be renoved

fromthe baseline report for the nonuse or the transfer of the

facility's baseline capacity.

Sec. 1522.16. (A) The owner or operator of a facility nmay

petition the chief of the division of soil and water resources for

either of the foll ow ng:

(1) Inclusion in the baseline report if the owner or operator

believes that the facility was erroneously excluded fromthe

report:;

(2) The anendnent of the anpunt of a withdrawal and
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consunptive use or other information included in the baseline

report regarding the facility if the owner or operator believes

that the information is incorrect.

(B) The chief shall issue an order either approving or

di sapproving a petition subnmtted under this section. The chief

shall issue the order based on a thorough exam nation of the

ci rcunst ances concerning the petition.

(G An order of the chief issued under this section may be

appeal ed in accordance with section 1522.19 of the Revi sed Code.

(D) _The chief shall establish procedures for the subm ssion

of petitions under this section.

Sec. 1522.17. (A) The chief of the division of soil and water

resources shall establish a voluntary water conservation program

that is applicable to all facilities that are the subjects of

wi t hdrawal and consunptive use pernmts. The owner or operator of a

facility may participate in the program |If the owner or operator

chooses to participate in the program the owner or operator shal

devel op best nmmnagenent water conservation practices that are

econom cally feasible and applicable to the facility. The owner or

operator has discretion to determ ne which practices are best

managenent practices for purposes of the voluntary program Any

reporting that is required under the programis proprietary and

shall be confidential and not subject to section 149.43 of the

Revi sed Code. Nothing in this chapter authorizes the chief or the

director of natural resources to adopt rules requiring mandatory

conservation of water resources. The general assenbly shall not

anend this division in any nmanner that would require a nandatory

wat er conservation programw thout at |l east a two-thirds npjority

vote of the senate and house of representatives.

This division conplies with the requirenents of section
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4.11.3 of the great | akes-st. Lawrence river basin water resources

conpact .

(B) Every five years, the chief shall make an assessnent of

the cunul ati ve i npacts of withdrawal s and consunptive uses from

the waters of the Lake Erie watershed for purposes of section 4.15

of the great | akes-st. Lawence river basin water resources

conpact. The assessnent shall be based on reports, data, and other

information relating directly to withdrawals and consunpti ve uses

by facilities that have received a wthdrawal and consunptive use

permt under this chapter. The chief shall prepare a report of the

assessnent _and shall submt a copy of it to the governor., the

speaker of the house of representatives. and the president of the

senate.

This division conplies with the requirenents of section

4.11.2 of the great | akes-st. Lawrence river basin water resources

conpact as they relate to the assessnent of significant cunul ative

adver se i npacts.

Sec. 1522.18. (A There is hereby created the water resources

revi ew conm ssion _consisting of five nenbers appointed by the

governor with the advice and consent of the senate. The commi Ssion

shal |l hear appeals that are made under section 1522.19 of the

Revi sed Code. & the initial nenbers appointed to the conm ssion

one shall serve a termof three vears, twd shall serve a term of

four vears, and two shall serve a termof five vears as desi gnated

by the governor. Thereafter, terns of office shall be five vears.

Each nmenber shall hold office fromthe date of appointnent until

the end of the termfor which the appoi nt nent was nade. Each

vacancy occurring on the comm ssion shall be filled by appoi nt nent

within sixty days after the vacancy occurs. Any nenber appointed

to fill a vacancy occurring prior to the expiration of the term

for which the nenber's predecessor was appoi nted shall hold office

Page 18

506
507

508
509
510
511
512
513
514
515
516
517
518

519
520
521
522

523
524
525
526
527
528
529
530
531
532
533
534
535
536



S. B. No. 170
As Introduced

for the remainder of that term A nenber shall continue in office

subsequent to the expiration date of the nmenber's termuntil the

nenber's successor takes office. A nenber nmy be reappointed.

(B) Two of the appointees to the conm ssion shall be experts

in econom c devel opnent, two shall be experts in water resource

managenent, and one shall be a nenber of the public who is an

attorney at law who is adnmitted to practice in this state and is

famliar with the laws related to water resources. Not npre than

three nenbers shall be nenbers of the sane political party.

(G Three nenbers of the commi ssion constitute a quorum and

no action of the conmm ssion shall be valid unless it has the

concurrence of at least a mpjority of the nenbers. The conmi Ssion

shall keep a record of its proceedings. Annually one nenber shal

be el ected as chairperson and anot her nmenber shall be el ected as

vi ce-chairperson for terns of one year.

(D) _The commi ssion shall adopt rules governi ng the procedure

for appeals conducted under section 1522.19 of the Revi sed Code

and may adopt rules governing its own internal managenent that do

not affect private rights.

(E) The governor may renpve a nenber of the conm ssion from

office for inefficiency, neglect of duty., nmlfeasance,

m sf easance, or nonfeasance after delivering to the nenber the

charges against the nenber in witing with at | east ten days'

witten notice of the tine and place at which the governor wll

publicly hear the nenber, either in person or by counsel, in

def ense of the charges against the nenber. |If the nenber is

renoved fromoffice, the governor shall file in the office of the

secretary of state a conplete statenent of the charges nmde

agai nst the nenber and a conpl ete report of the proceedi ngs. The

action of the governor renoving a nenber fromoffice is final.
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(F) A nmenber shall be paid as conpensation for work as a

nenber one hundred fifty dollars per day when actually engaged in

the performance of work as a nmenber and when engaged in travel

necessary in connection with that work. In addition to nonetary

conpensation. a nmenber shall be reinbursed for all travelinag.

hotel ., and other expenses., in accordance with the current trave

rules of the office of budget and nmnagenent., necessarily incurred

in the performance of the nenber's work as a nenber.

Sec. 1522.19. (A A person having a direct econonic interest

that is or may be adversely affected by a decision or order of the

chief of the division of soil and water resources under this

chapter may appeal the decision or order. The appeal shall be nade

by filing a notice of appeal with the water resources review

commi ssion for review of the decision or order not |later than

thirty days after the decision or order is made. The person al so

shall file a copy of the notice of appeal with the chief not |ater

than three days after filing the notice of appeal with the

conmi ssion. The notice of appeal shall contain a description of

the decision or order conplained of and the grounds on which the

appeal is based. The conmi ssion has excl usive origina

jurisdiction to hear and decide such appeals. The filing of a

noti ce of appeal under this division does not operate as a stay of

any decision or order of the chief.

(B) A permittee, if applicable, and the appellee, the chief,

and other interested persons shall be given witten notice of the

date., tinme, and location of a hearing on the appeal at least five

days prior to the hearing. The hearing shall be of record.

(C) The commission shall affirmthe decision or order of the

chief unless the conm ssion determ nes by a preponderance of the

evidence that it is arbitrary, capricious, or otherw se

inconsistent with law, in that case the comm ssion nay nodify the
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deci sion or order of the chief or vacate it and remand it to the

chief for further proceedings that the comm ssion may direct. The

comm ssion shall render a decision not later than thirty days

after the hearing.

(D) The chairperson of the conmm ssion, under conditions that

the chairperson prescribes, may grant tenporary relief that the

chai rperson considers appropriate pending final determ nation of

an appeal if all of the following conditions are net:

(1) Al parties to the appeal have been notified and given an

opportunity for a hearing on the request for tenporary relief.

(2) The person requesting relief shows that there is a

substantial likelihood that the person will prevail on the nerits.

(3) The relief will not adversely affect public health or

safety or cause significant i mmnent environnental harmto water

resources.

(E) A party that is aqgrieved or adversely affected by a

deci sion of the water resources review comm Ssion may appeal to

the court of appeals for the county in which the activity

addressed by the decision of the comm ssion occurred, is

occurring, or will occur. The appeal shall be filed not later than

thirty days after issuance of the decision of the conm ssion. The

court shall confine its reviewto the record certified by the

conmi ssion. The court, upon npotion, nmay grant tenporary relief

that it considers appropriate pending final disposition of the

appeal if all of the foll ow ng apply:

(1) All parties to the appeal have been notified and gi ven an

opportunity to be heard on the request for tenporary relief.

(2) The person requesting relief shows that there is a

substantial likelihood that the person will prevail on the nerits.

(3) The relief will not adversely affect public health or
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safety or cause significant i nmm nent environnental harmto water

resources.

The court shall affirmthe decision of the conni ssion unl ess

the court determnes that it is arbitrary, capricious, or

otherw se inconsistent with law, in that case the court shal

vacate the decision and remand it to the conm ssion for further

proceedi ngs that the court nmay direct.

(F) The water resources review conni ssion or a court of

appeals shall not award attorney's fees to any party to an _action

under this section

(G An appeal may not be taken under this section if the

subj ect of the appeal involves section 4.9 of the great | akes-st.

Law ence river basin water resources conpact.

Sec. 1522.20. (A (1) The chief of the division of soil and

wat er resources nay i ssue an order to a person that the chief

deternines has violated, is violating, or is threatening to

violate any provisions of this chapter., rules adopted under it, or

a w thdrawal and consunptive use pernt. The order shall identify

the facility where the violation has occurred, iS occurring, or is

threatened to occur, the specific violation, and actions that the

owner or operator of the facility nust take to conply with the

order. The order shall establish a reasonable date by which the

owner or operator nust conply with the order.

(2) An order issued under division (A (1) of this section

shall be in witing and shall contain a finding of the facts on

which the order is based. Notice of the order shall be qgiven by

certified muil to each person whose rights, duties, or privileges

are affected. Notice also shall be posted on the web site of the

departnent of natural resources in a manner prescribed by the

chi ef .

Page 22

629
630

631
632
633
634
635

636
637
638

639
640
641

642
643
644
645
646
647
648
649
650
651

652
653
654
655
656
657
658



S. B. No. 170
As Introduced

(B) The attorney general. upon the request of the chief, may

bring an action for injunction against a person who has viol at ed,

is violating, or is threatening to violate any provisions of this

chapter, rules adopted under it, a withdrawal and consunptive use

pernmit, or an order of the chief issued under division (A of this

section. The action shall be brought in the court of conmmon pl eas

of the county in which the violation has occurred, is occurring,

or is threatened to occur. The court of commpn pleas in which an

action for injunction is filed has jurisdiction to and shall grant

prelimnary and pernanent injunctive relief upon a show ng that

the person agai nst whomthe action is brought has violated, is

violating. or is threatening to violate any provisions of this

chapter, rules adopted under it, a permt, or an order of the

chi ef.

Section 2. That existing sections 1501. 33, 1521.04, 1522.03,
and 1522.05 and section 1522. 07 of the Revised Code are hereby

repeal ed.

Section 3. For purposes of adopting rul es under section
1522. 14 of the Revised Code, as enacted by this act, regarding the
determ nation of what constitutes significant individual or
curmul ative adverse inpact to a high quality water with a drai nage
area of less than one hundred square mles, the Chief of the
Di vision of Soil and Water Resources in the Departnment of Natural

Resources shall do both of the foll ow ng:

(A) Convene an advi sory group consisting of interested

parties to advise the Chief;

(B) Ensure that at |east one nenber of the advisory group

represents The Nature Conservancy.

Section 4. The Ceneral Assenbly hereby declares that the

purpose of this act is to protect private property rights
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associated with surface and ground water in GChio; to pronpte good 689
stewardship of Chio's water resources; and to pronote econonic 690
devel oprment and job creation in Chio by recognizing that abundant 691

fresh water is a highly desirable comodity. 692



