As Introduced

129th General Assembly
Regular Session S.B. No. 178
2011-2012

Senators Seitz, Wilson

Cosponsors: Senators Beagle, Wagoner, Tavares, Turner

A BILL

To anend sections 109.43, 149.351, 149.38, 149. 39,
149. 41, 149.411, 149.412, 149.42, 307.801,
1901. 41, and 3313.29 and to enact section 149. 381
of the Revised Code to Ilimt the forfeiture anount
and attorney's fees a person nay recover for the
unl awf ul destruction or disposal of a record of a
public office, to establish a four-year statute of

limtations for the commencenent of a civil action

for injunctive relief or to recover a forfeiture
for such unlawful conduct, to require one-half of
all forfeiture anounts recovered to be paid to the
state for use by the state archives, to revise the
Chio Historical Society's procedure for selecting
records of historical value before political

subdi vi si ons di spose of them to allowthe
Attorney General to offer prograns regarding the
records retention procedure, and to nove the date

for neetings of a county mcrofilmng board.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109. 43, 149.351, 149. 38, 149. 39,
149. 41, 149. 411,

149. 412, 149.42, 307.801, 1901.41, and 3313.29 be
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amended and section 149. 381 of the Revi sed Code be enacted to read

as foll ows:

Sec. 109.43. (A) As used in this section:

(1) "Designee" nmeans a designee of the elected official in
the public office if that elected official is the only el ected
official in the public office involved or a designee of all of the
el ected officials in the public office if the public office

i nvol ved i ncludes nore than one el ected official.

(2) "Elected official" neans an official elected to a |ocal
or statewide office. "Elected official" does not include the chi ef
justice or a justice of the suprenme court, a judge of a court of
appeal s, court of common pleas, municipal court, or county court,

or a clerk of any of those courts.

(3) "Public office" has the sanme neaning as in section
149. 011 of the Revised Code.

(4) "Public record" has the same nmeaning as in section 149.43
of the Revi sed Code.

(B) The attorney general shall devel op, provide, and certify
trai ning prograns and seninars for all elected officials or their
appropriate designees in order to enhance the officials' know edge
of the duty to provide access to public records as required by
section 149.43 of the Revised Code. The training shall be three
hours for every termof office for which the elected official was
appoi nted or elected to the public office involved. The training
shall provide elected officials or their appropriate designees
wi th guidance in devel oping and updating their offices' policies
as required under section 149.43 of the Revised Code. The
successful conpletion by an elected official or by an el ected
official's appropriate designee of the training requirements

established by the attorney general under this section shall
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satisfy the education requirenments inposed on elected officials or
their appropriate designees under division (E) of section 149.43
of the Revised Code. Prior to providing the training prograns and
sem nars under this section to satisfy the education requirements
i nposed on elected officials or their appropriate designees under
division (E) of section 149.43 of the Revised Code, the attorney
general shall ensure that the training progranms and senminars are
accredited by the conmi ssion on continuing | egal education

establ i shed by the suprenme court.

(C The attorney general shall not charge any el ected
official or the appropriate designee of any elected official any
fee for attending the training prograns and seminars that the
attorney general conducts under this section. The attorney genera
may all ow the attendance of any other interested persons at any of
the training prograns or semnars that the attorney genera
conducts under this section and shall not charge the person any

fee for attending the training program or sem nar.

(D) In addition to devel opi ng, providing, and certifying
training prograns and sem nars as required under division (B) of
this section, the attorney general may contract with one or nore
ot her state agencies, political subdivisions, or other public or
private entities to conduct the training prograns and sem nars for
el ected officials or their appropriate designees under this
section. The contract may provide for the attendance of any other
i nterested persons at any of the training prograns or sem nars
conducted by the contracting state agency, political subdivision,
or other public or private entity. The contracting state agency,
political subdivision, or other public or private entity may
charge an el ected official, an elected official's appropriate
desi gnee, or an interested person a registration fee for attending
the training programor seninar conducted by that contracting

agency, political subdivision, or entity pursuant to a contract
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entered into under this division. The attorney general shal
determ ne a reasonabl e amount for the registration fee based on
the actual and necessary expenses associated with the training
progranms and sem nars. If the contracting state agency, politica
subdi vision, or other public or private entity charges an el ected
official or an elected official's appropriate designee a
registration fee for attending the training program or sem nar
conduct ed pursuant to a contract entered into under this division
by that contracting agency, political subdivision, or entity, the
public office for which the elected official was appointed or
elected to represent may use the public office's own funds to pay

for the cost of the registration fee.

(E) The attorney general shall develop and provide to all
public offices a nodel public records policy for responding to
public records requests in conpliance with section 149.43 of the
Revi sed Code in order to provide guidance to public offices in
devel oping their own public record policies for responding to

public records requests in conpliance with that section.

(F) The attorney general nay provide any other appropriate
training or educational prograns about OChio's "Sunshine Laws,"
sections 121.22, 149.38, 149.381, and 149.43 of the Revi sed Code,

as may be devel oped and offered by the attorney general or by the

attorney general in collaboration with one or nore other state
agenci es, political subdivisions, or other public or private

entities.

(G The auditor of state, in the course of an annual or
bi enni al audit of a public office pursuant to Chapter 117. of the
Revi sed Code, shall audit the public office for conpliance with
this section and division (E) of section 149.43 of the Revised
Code.

Sec. 149.351. (A) Al records are the property of the public
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of fice concerned and shall not be renpved, destroyed, mutil ated,

transferred, or otherw se danaged or disposed of, in whole or in

part, except as provided by | aw or under the rul es adopted by the
records conmi ssions provided for under sections 149.38 to 149.42

of the Revised Code or under the records prograns established by

the boards of trustees of state-supported institutions of higher

educati on under section 149.33 of the Revised Code. Such records

shall be delivered by outgoing officials and enpl oyees to their

successors and shall not be otherw se renoved, destroyed,

nutilated, or transferred—eor—destroyed unlawfully.

(B) Any person who, _after the effective date of this

anendnent, is aggrieved by the renoval, destruction, nutilation

or transfer of, or by other damage to or disposition of a record
in violation of division (A) of this section, or by threat of such
renoval , destruction, nutilation, transfer, or other danage to or
di sposition of such a record, may commence either or both of the
following in the court of conmon pleas of the county in which
division (A) of this section allegedly was violated or is

threatened to be viol ated:

(1) Acivil action for injunctive relief to conpel conpliance
with division (A) of this section, and to obtain an award of the
reasonabl e attorney's fees incurred by the person in the civil

acti on;

(2) Acivil action to recover a forfeiture in the amount of

one thousand dollars for each violation but not to exceed ten

thousand dollars for all violations, and to obtain an award of the

reasoenable attorney's fees incurred by the person in the civi

action equal to one-half of the forfeiture anpbunt recovered.

A person is not aqqgrieved by a violation of this section if

cl ear and convi nci ng evi dence shows that the request for a record

was contrived as a pretext to create potential liability under

this section. Commencing a civil action under this section waives
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any right under this chapter to decline to divulge the purpose for

reqguesting the record, but only to the extent needed to eval uate

whet her the request was contrived to create potential liability

under this section

(C) Once a civil action is filed under division (B)(1) or (2)

of this section, no other person may file a civil action under

division (B)(1) or (2) of this section for a violation of this

section involving the sane record.

(D) One-half of the forfeiture ampunt recovered under

division (B)(2) of this section shall be paid to the person who

commenced the civil action to recover a forfeiture, and one-half

of the forfeiture anount recovered under that division shall be

paid to the treasurer of state, who shall deposit the ambunt in an

account of the Ohio historical society, to be used by the state

archives in furtherance of its mission to retain records of

continui ng historical value.

(E) Acivil action for injunctive relief under division

(BY(1) of this section and a civil action to recover a forfeiture

under _division (B)(2) of this section shall be commenced within

four vears after the day division (A of this section was

allegedly violated or was threatened to be viol at ed.

Sec. 149.38. (A There is hereby created in each county a
county records comm ssion, conposed of a menber of the board of
county comi ssioners as chairperson, the prosecuting attorney, the
auditor, the recorder, and the clerk of the court of common pleas.
The conmi ssion shall appoint a secretary, who nmay or rmay not be a
menber of the conm ssion and who shall serve at the pleasure of
the comm ssion. The conm ssion rmay enpl oy an archivist or records
manager to serve under its direction. The comm ssion shall neet at

| east once every six nonths and upon the call of the chairperson

(B) The functions of the county records conmi ssion shall be
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to provide rules for retention and di sposal of records of the
county, and to review applications for one-tine disposal of

obsol ete records and schedul es of records retention and

di sposition submitted by county offices. The comi ssi on may

di spose of records pursuant to the procedure outlined in this
section. The conmm ssion, at any time, may review any schedule it
has previously approved and, for good cause shown, nay revise that

schedul e, subject to division (D) of this section.

(O (1) Wen the county records comr ssion has approved any
county application for one-tine disposal of obsolete records or
any schedul e of records retention and di sposition, the conmi ssion
shall send that application or schedule to the Chio historical
society for its review The Ohio historical society shall review
the application or schedule within a period of not nore than sixty

days after its receipt of it. UYpen During the sixty-day review

period, the Ohio historical society may select for its custody

fromthe application for one-tine disposal of obsolete records any

records it considers to be of continuing historical value, and

shal | denote upon any schedul e of records retention and

di sposition any records for which the Chio historical society wll

require a certificate of records disposal prior to their disposal

(2) Upon conpletion of its review, the Chio historical
society shall forward the application for one-tine disposal of
obsol ete records or the schedule of records retention and
di sposition to the auditor of state for the auditor's approval or
di sapproval. The auditor of state shall approve or disapprove the
application or schedule within a period of not nore than sixty
days after receipt of it. Befere

(3) Before public records are to be disposed of pursuant to

an _approved schedul e of records retention and di sposition, the

county records conm ssion shall informthe Chio historical society

of the disposal through the subnmission of a certificate of records
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di sposal for only the records required by the schedule to be

di sposed of and shall give the society the opportunity for a
period of fifteen business days to select for its custody those

records, fromthe certificate submtted, that it considers to be

of continuing historical value. Upon the expiration of the
fifteen-busi ness-day period, the county records comm ssion al so
shall notify the public libraries, county historical society,
state universities, and other public or quasi-public institutions,
agenci es, or corporations in the county that have provided the
conmi ssion with their name and address for these notification
pur poses, that the conmission has informed the GChio historical
society of the records disposal and that the notified entities,
upon witten agreement with the GChio historical society pursuant
to section 149. 31 of the Revised Code, may sel ect records of
continuing historical value, including records that may be
distributed to any of the notified entities under section 149.31

of the Revised Code. Any notified entity that notifies the county

records commission of its intent to review and sel ect records of

continuing historical value fromcertificates of records disposal

is responsible for the cost of any notice given and for the

transportation of those records.

(D) The rules of the county records conmi ssion shall include
a rule that requires any receipts, checks, vouchers, or other
simlar records pertaining to expenditures fromthe delingquent tax
and assessnent collection fund created in section 321.261 of the
Revi sed Code, fromthe real estate assessnment fund created in
section 325.31 of the Revised Code, or fromanounts allocated for
the furtherance of justice to the county sheriff under section
325.071 of the Revised Code or to the prosecuting attorney under
section 325.12 of the Revised Code to be retained for at |east

four years.

(E) No person shall knowi ngly violate the rul e adopted under
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division (D) of this section. Woever violates that rule is guilty

of a m sdeneanor of the first degree.

Sec. 149.381. (A As used in this section, "records

conmi sSsion” neans _a records conmm ssion created under section

149. 39 of the Revised Code. a school district records conmn SSion

and an educational service center records conmi ssion created under

section 149.41 of the Revised Code, a library records conmni SSion

creat ed under section 149.411 of the Revised Code, a speci al

taxing district records conm ssion created under section 149.412

of the Revised Code, and a township records conmi ssion created
under section 149.42 of the Revi sed Code.

(B) When a records comm ssion has approved an application for

one-tinme disposal of obsolete records or any schedule of records

retention and disposition, the records conmi ssion shall send that

application or schedule to the Chio historical society for its

review. The Onhio historical society shall review the application

or schedule within a period of not nore than sixty days after its

receipt of it. During the sixty-day review period. the Chio

historical society may select for its custody fromthe application

for one-tinme disposal of obsolete records any records it considers

to be of continuing historical value, and shall denote upon any

schedul e of records retention and disposition the records for

which the Ohio historical society will require a certificate of

records disposal prior to their disposal.

(C) Upon conpletion of its review, the Ohio historical

society shall forward the application for one-tine disposal of

obsol ete records or the schedule of records retention and

disposition to the auditor of state for the auditor of state's

approval or di sapproval. The auditor of state shall approve or

di sapprove the application or schedule within a period of not nore

than sixty days after receipt of it.
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(D) Before public records are to be di sposed of pursuant to

an _approved schedul e of records retention and disposition, the

records commi ssion shall informthe Chio historical society of the

di sposal through the subm ssion of a certificate of records

di sposal for only the records required by the schedule to be

di sposed of. and shall give the society the opportunity for a

period of fifteen business days to select for its custody those

public records, fromthe certificate submtted, that it considers

to be of continuing historical val ue.

(E) The Chio historical society may not review or select for

its custody any of the foll ow na:

(1) Records the release of which is prohibited by section
149. 432 of the Revi sed Code.

(2) Records containing personally identifiable information

concerning any pupil attending a public school other than

directory information, as defined in section 3319.321 of the

Revi sed Code, without the witten consent of the parent, guardi an,

or custodi an of each such pupil who is |l ess than ei ghteen years of

age, or without the witten consent of each pupil who is eighteen

vears of age or ol der.

(3) Records the rel ease of which would, according to the
"Fam |y Educational Rights and Privacy Act of 1974," 88 Stat. 571,

20 U.S. C. 1232qg, disqualify a school or other educationa

institution fromreceiving federal funds.

Sec. 149.39. There is hereby created in each nunici pal
corporation a records comni ssion conposed of the chief executive
or the chief executive's appointed representative, as chairperson
and the chief fiscal officer, the chief legal officer, and a
citizen appointed by the chief executive. The conm ssion shal
appoi nt a secretary, who nay or nmay not be a nenber of the

conmm ssion and who shall serve at the pleasure of the comn ssion
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The conmi ssion may enploy an archivist or records nanager to serve
under its direction. The conmm ssion shall neet at |east once every

six nmonths and upon the call of the chairperson.

The functions of the comm ssion shall be to provide rules for
retention and di sposal of records of the rmunicipal corporation,_
and to review applications for one-tine disposal of obsolete
records and schedul es of records retention and di sposition

subnitted by nunicipal offices. The commi ssion may di spose of

records pursuant to the procedure outlined in this section 149. 381

of the Revised Code. The conmission, at any tine, nmay review any

schedul e it has previously approved and, for good cause shown,_ may

revi se that schedul e under the procedure outlined in that section

Sec. 149.41. There is hereby created in each city, local,

Page 11

303
304
305

306
307
308
309
310
311
312
313
314

315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332

333



S. B. No. 178
As Introduced

joint vocational, and exenpted village school district a school
district records comm ssion, and in each educati onal service
center an educational service center records comm ssion. Each
records conm ssion shall be conposed of the president, the
treasurer of the board of education or governing board of the
educati onal service center, and the superintendent of schools in
each such district or educational service center. The conm ssion

shall neet at |east once every twelve nonths.

The function of the conm ssion shall be to review
applications for one-tinme disposal of obsolete records and
schedul es of records retention and disposition subnitted by any
enpl oyee of the school district or educational service center. The
comm ssion may di spose of records pursuant to the procedure
outlined in this section 149. 381 of the Revised Code. The

conmi ssion, at any tinme,_ nmay review any schedule it has previously
approved and, for good cause shown,_ may revise that schedul e under

the procedure outlined in that section.
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Sec. 149.411. There is hereby created in each county free 383
public library, nmunicipal free public library, township free 384
public library, school district free public library as described 385
in section 3375.15 of the Revised Code, county library district, 386
and regional library district a library records conmi ssion 387
conmposed of the nenbers and the fiscal officer of the board of 388
library trustees of the appropriate public library or library 389
district. The conmi ssion shall neet at |east once every twelve 390
nmont hs. 391
The functions of the comm ssion shall be to review 392
applications for one-tine disposal of obsolete records and 393
schedul es of records retention and disposition submtted by any 394
enpl oyee of the library. The conmi ssion may di spose of records 395

pursuant to the procedure outlined in this section 149.381 of the 396
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Revi sed Code. The commission, at any tinme, nmay review any schedul e 397
it has previously approved and, for good cause shown_ may revise 398

t hat schedul e under the procedure outlined in that section. 399
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Sec. 149.412. There is hereby created in each special taxing 421
district that is a public office as defined in section 149.011 of 422
the Revised Code and that is not specifically designated in 423
section 149. 38, 149.39, 149.41, 149.411, or 149.42 of the Revi sed 424
Code a special taxing district records conm ssion conposed of, at 425
a mininmum the chairperson, a fiscal representative, and a | egal 426
representative of the governing board of the special taxing 427

district. The commi ssion shall neet at |east once every twelve 428
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nont hs and upon the call of the chairperson. 429

The functions of the commission shall be to review 430
applications for one-tinme disposal of obsolete records and 431
schedul es of records retention and disposition submitted by any 432
enpl oyee of the special taxing district. The comi ssi on may 433
di spose of records pursuant to the procedure outlined in this 434

section 149.381 of the Revised Code. The commi ssion,_ at any tine_ 435

may revi ew any schedule it has previously approved and, for good 436

cause shown,_ may revise that schedul e under the procedure outlined 437

in that section. 438
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Sec. 149.42. There is hereby created in each towship a 458

townshi p records comn ssion, conposed of the chairperson of the 459
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board of township trustees and the fiscal officer of the township.
The conmi ssion shall neet at | east once every twelve nonths and

upon the call of the chairperson

The function of the conmi ssion shall be to review
applications for one-tinme disposal of obsolete records and
schedul es of records retention and disposition subnitted by
township offices. The comm ssion may di spose of records pursuant

to the procedure outlined in this section 149.381 of the Revised

Code. The conmission, at any tine, may review any schedule it has
previously approved and, for good cause shown,_ nay revise that

schedul e under the procedure outlined in that section

Sec. 307.801. Wthin ninety days after a county mcrofilmng

board has been established, it shall hold its initial neeting at

Page 16

460
461
462

463
464
465
466
467
468
469
470

471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488

489
490



S. B. No. 178
As Introduced

such tinme as the secretary of the board determ nes. Thereafter,
the board shall neet annually on the thi+rd second Monday in
January and at such other tinmes and places as the secretary
determ nes. The secretary shall, within five days after receiving
a witten request fromany other nenber of the board, call the
board together for a neeting. A mgjority of the board constitutes

a quorum at any regular or special meeting.

The board may, by unani nous consent, adopt such rules as it
consi ders necessary for its operation, but no rule of the board
shal |l derogate the authority or responsibility of any el ected

of ficial.

Sec. 1901.41. (A) Notwi thstandi ng seetion sections 149. 381
and 149. 39 of the Revised Code and subject to division (E) of this

section, each nunicipal court, by rule, may order the destruction

or other disposition of the files of cases that have been finally

di sposed of by the court for at least five years as foll ows:

(1) If a case has been finally disposed of for at |least five
years, but less than fifteen years prior to the adoption of the
rule of court for destruction or other disposition of the files,
the court may order the files destroyed or otherw se disposed of
only if the court first conplies with division (B)(1) of this

secti on;

(2) If a case has been finally disposed of for fifteen years
or nore prior to the adoption of the rule of court for destruction
or other disposition of the files, the court may order the files
destroyed or otherw se di sposed of w thout having copied or

reproduced the files prior to their destruction.

(B)(1) Except as otherw se provided in this division, al
files destroyed or otherw se di sposed of under division (A) (1) of
this section shall be copied or reproduced prior to their

destruction or disposition in the manner and according to the
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procedure prescribed in section 9.01 of the Revised Code. The
copi es or reproductions of the files nade pursuant to section 9.01
of the Revised Code shall be retained and preserved by the court
for a period of ten years after the destruction of the original
files in accordance with this section, after which the copies or
reproductions thensel ves nay be destroyed or otherw se di sposed

of .

Fil es destroyed or otherw se disposed of under division
(A) (1) of this section that are solely concerned with crim nal
prosecutions for ninor msdeneanor offenses or that are concerned
solely with mnor msdenmeanor traffic prosecutions do not have to
be copied or reproduced in any manner or under any procedure prior

to their destruction or disposition as provided in this section.

(2) Files destroyed or otherw se di sposed of under division
(A)(2) of this section do not have to be copied or reproduced in
any manner or under any procedure prior to their destruction or

di sposi tion.

(© Nothing in this section permts or shall be construed as
permitting the destruction or other disposition of the files in
the C evel and nunici pal court of cases involving the follow ng

actions and proceedi ngs:

(1) The sale of real property in an action to forecl ose and

marshal all liens on the real property;

(2) The sale of real property in an action to foreclose a

nortgage on the real property;

(3) The determination of rights in the title to real property
either in the formof a creditor's bill or in any other action
intended to determ ne or adjudicate the right, title, and interest
of a person or persons in the ownership of a parcel or parcels of

real property or any interest therein.

(D) Al dockets, indexes, journals, and cash books of the

Page 18

522
523
524
525
526
527
528

529
530
531
532
533
534

535
536
537
538

539
540
541
542

543
544

545
546

547
548
549
550
551

552



S. B. No. 178
As Introduced

court shall be retained and preserved by the court for at |east
twenty-five years unl ess they are reproduced in the manner and
according to the procedure prescribed in section 9.01 of the

Revi sed Code, in which case the reproductions shall be retained
and preserved by the court at least until the expiration of the
twenty-five year period for which the originals would have had to
have been retained. Court dockets, indexes, journals, and cash
books, and all other court records also shall be subject to
destruction or other disposition under section 44939 149. 381 of
t he Revi sed Code.

(E) Notwi t hstandi ng seet+en sections 149.381 and 149. 39 of

t he Revised Code, each clerk of a municipal court shall retain
docunment ati on regardi ng each crimnal conviction and pl ea of
guilty involving a case that is or was before the court. The
docunent ation shall be in a formthat is adnissible as evidence in
a crimnal proceeding as evidence of a prior conviction or that is
readily convertible to or producible in a formthat is adm ssible
as evidence in a crimnal proceeding as evidence of a prior
conviction and may be retained in any form authorized by section
9.01 of the Revised Code. The clerk shall retain this
docunentation for a period of fifty years after the entry of
judgnent in the case, except that docunentation regardi ng cases
sol ely concerned with m nor m sdeneanor offenses or ninor

n sdenmeanor traffic offenses shall be retained as provided in

di visions (A) and (B) of this section, and docunentation regarding
ot her ni sdeneanor traffic offenses shall be retained for a period
of twenty-five years after the entry of judgnent in the case. This
section shall apply to records currently retained and to records

created on or after Septenber 23, 2004.

Sec. 3313.29. The treasurer of each board of education shall
keep an account of all school funds of the district. The treasurer

shall receive all vouchers for paynents and di sbursenents nade to
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and by the board and preserve such vouchers for a period of ten
years unl ess copi ed or reproduced according to the procedure
prescribed in section 9.01 of the Revised Code. Thereafter, such
vouchers nmay be destroyed by the treasurer upon applying to and
obt ai ning an order fromthe school district records comr ssion in
the manner prescribed by section 349-4% 149. 381 of the Revised
Code, except that it shall not be necessary to copy or reproduce
such vouchers before their destruction. The treasurer shall render
a statement to the board and to the superintendent of the schoo
district, nonthly, or nore often if required, show ng the revenues
and recei pts from whatever sources derived, the various
appropriations made by the board, the expenditures and

di sbursenents therefrom the purposes thereof, the bal ances

remai ning in each appropriation, and the assets and liabilities of
the school district. At the end of the fiscal year such statenent
shall be a conplete exhibit of the financial affairs of the schoo
di strict which may be published and distributed with the approval
of the board. Al nonthly and yearly statenents as required in

this section shall be available for exam nation by the public.

On request of the principal or other chief admnistrator of
any nonpublic school |ocated within the school district's
territory, the treasurer shall provide such principal or
adm ni strator with an account of the nobneys received by the
di strict under division (1) of section 3317.024 of the Revised
Code as reported to the district's board in the treasurer's nost

recent nmonthly statenent.

Section 2. That existing sections 109.43, 149. 351, 149. 38,
149. 39, 149.41, 149.411, 149.412, 149.42, 307.801, 1901.41, and
3313. 29 of the Revised Code are hereby repeal ed.
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