As Introduced

129th General Assembly
Regular Session S. B. No. 196
2011-2012

Senator Wagoner

Cosponsors: Senators Gillmor, Seitz

A BILL

To anend sections 1334.05, 1334.06, 1334.10, 1334.12,
1334. 13, and 1334.15 of the Revised Code to make

changes to Chio's Business Opportunity Plan Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1334.05, 1334.06, 1334.10, 1334.12,
1334. 13, and 1334.15 of the Revised Code be anended to read as

foll ows:

Sec. 1334.05. (A) In addition to any other right etherwise to
revokean—offer or renedy available to a purchaser under sections
1334.01 to 1334.15 of the Revised Code, a purchaser has the right

to cancel an agreenent selling or |easing to himthe purchaser a

busi ness opportunity plan watid, in accordance with the foll ow ng

condi ti ons:

(1) If the seller conplies with divisions (A (7)., (B)., and
(O of section 1334.06 of the Revised Code. the purchaser nmay

cancel the agreenent at any tinme before mdnight of the fifth
busi ness day after the day on which the purchaser signs the
agr eenent. Gancellation

(2) If the seller has failed to conply with divisions (A)(7),
(B)Y, or (C of section 1334.06 of the Revised Code, the purchaser

10
11
12

13
14
15
16
17

18
19



S. B. No. 196
As Introduced

may cancel the agreenent any tinme within twelve nonths after the

day on which the purchaser signs the agreenent.

(B) Cancellation under this section is evidenced by the

purchaser giving witten notice of cancellation to the seller at
the address stated in the agreement. The purchaser may deliver the
notice by mail, telegram manual delivery, or other persona
delivery. Notice of cancellation given by a purchaser need not
take a particular formand is sufficient if it indicates in
witing the intent of the purchaser not to be bound. Witten
notice of cancellation shall be effective upon the date of
postnark. Telegramdelivery is effective when the telegramis
ordered. Manual delivery or other personal delivery is effective
when delivered to the seller or to the seller's address, whichever

is first.

Sec. 1334.06. (A) Every agreenent selling or leasing a
busi ness opportunity plan shall be in witing and a copy of the
execut ed agreenent and all other docunents the seller requires the
purchaser to sign shall be given to the purchaser at the tine they

are signed. The agreenent shall contain at |east the follow ng:

(1) The terns and conditions of payment including the initial
paynent or the pronissory note, additional paynments, and down

payment required;

(2) A full description of the acts or services the seller

wi Il undertake to performfor the purchaser

(3) The seller's principal business address and the nanme and
address of its agent authorized to receive service of process in

this state;

(4) The business formof the seller, whether corporate,

partnershi p, or otherw se;

(5) The delivery date of the goods the seller is to deliver
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to the purchaser to begin operation of the business opportunity

plan and the | ocation for delivery;

(6) A conplete description of the buy-back or security

arrangenent, if any;

(7) Notice of the purchaser's right to cancel the agreenent
in at |east ten-point boldface type, in the following formand in
close proximty to the space reserved in the agreenent for the

signature of the purchaser:

"You, the purchaser, may cancel this transaction at any tinme
prior to midnight of the fifth business day after the date you
sign this agreenment. See the attached notice of cancellation for

an expl anation of this right."

(B) A conpleted form in duplicate, captioned "notice of
cancel lation," shall be attached to the agreenent signed by the
purchaser and be easily detachable and shall contain in ten-point
bol df ace type, the follow ng statenent:

"Notice of cancellation

................... (enter Enter date of Fansaetion transaction)

You may cancel this transaction, w thout penalty or
obligation, within five business days fromthe above date. If you
cancel, any paynments nade by you under the agreenent, and any
negoti abl e i nstrunent executed by you will be returned within ten
busi ness days following the seller's receipt of your cancellation
notice, and any security interest arising out of the transaction
will be cancelled. If you cancel, you nust nmake available to the
sell er at your business address all goods delivered to you under
this agreenment; or you may if you wi sh, conply with the
instructions of the seller regarding the return shipment of the
goods at the seller's expense and risk. If you do make the goods
available to the seller and the seller does not pick themup

within twenty days of the date of your notice of cancellation, you
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may retain or dispose of themw thout further obligation. If you
fail to make the goods available to the seller, or if you agree to
return themto the seller and fail to do so, then you remain
l'iable for the performance of all obligations under this
agreenent. To cancel this transaction, mail or deliver a signed
and dated copy of this cancellation notice or any other witten
notice, or send a telegram to (name of seller), at (address of
seller's place of business) not later than m dnight of (enter

dat e).

| hereby cancel this transaction.

(Dat e) (Purchaser's signature)"

(C) Before furnishing copies of the notice of cancellation to
the purchaser, the seller shall conplete both copies by entering
the name of the seller, the address of the seller's place of
busi ness, the date of the agreenment, and the date of the |ast day

on which the purchaser nay cancel

(D) Y L er i Liod with thi Con—t]
I Ly I e I er |

£BF In connection with the sale or |ease of a business

opportunity plan, no seller shall

(1) Fail to integrate into the witten agreenment all materi al
statenments, representations, or promses that were nmade orally
prior to execution of the witten agreenment by the seller to the
purchaser and were not integrated into any other witten docunent

previously provided to the purchaser by the seller;
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(2) Include in any agreenent, any confession of judgment or
any waiver of any rights to which the purchaser is entitled under
sections 1334.01 to 1334.15 of the Revised Code, including
specifically the right to cancel the agreement in accordance with
this section and section 1334.05 of the Revised Code;

(3) Fail to informeach purchaser orally, at the tinme an

agreement is signed, of the right to cancel;

(4) M srepresent in any manner the purchaser's right to

cancel ;

(5) Fail or refuse to honor any valid notice of cancellation
by a purchaser and within ten business days after receipt of the

notice to:
(a) Refund all paynments nmade under the agreenent;

(b) Cancel and return any note, negotiable instrunment, or
ot her evidence of indebtedness executed by the purchaser in
connection with the agreenent and take any action necessary to
reflect the ternmination of any security interest or lien created

under the agreenent;

(c) Notify the purchaser if the seller intends to repossess

or abandon any goods delivered to the purchaser.

(6) Negotiate, transfer, sell, or assign any note or other
evi dence of indebtedness during the tinme within which a purchaser

may cancel

(7) Conmence delivery of any goods or provide any services

during the tinme within which the purchaser may cancel

Sec. 1334.10. (A) The courts of conmon pleas, and nunici pal
or county courts within their respective nonetary jurisdiction
have jurisdiction over any seller or broker with respect to any
act or practice covered by sections 1334.01 to 1334.15 of the

Revi sed Code, or with respect to any claimarising fromthe sale
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or | ease of a business opportunity plan subject to such sections.

(B) A final judgnent against a seller or broker under
sections 1334.01 to 1334.15 of the Revised Code is adm ssible as
prima-facie evidence of the facts upon which it is based in
subsequent proceedi ngs under sections 1334.01 to 1334.15 of the
Revi sed Code agai nst the same seller or broker or their successors

or assigns.

(© No action under sections 1334.01 to 1334.15 of the
Revi sed Code may be brought to recover for a transaction nore than
five years after either the occurrence of the violation or the

date on which the parties executed the agreenent selling or

| easi ng the busi ness opportunity plan, whichever is earlier.

(D) I'n any case arising under section 1334.08 or 1334.09 of
the Revised Code, if a seller or broker shows by a preponderance
of the evidence that a violation, or failure to neet the
requi rements of the exenption provided for in section 1334.13 of
the Revised Code, resulted froma bona fide error notw thstanding
the mai ntenance of procedures reasonably adopted to avoid the
error, no civil penalties shall be inposed against the seller or
broker under division (D) of section 1334.08 of the Revised Code,
no party shall be awarded attorney's fees under division (B) of
section 1334.09 of the Revised Code, and nonetary recovery shal
not exceed the amount of actual dammges resulting fromthe
violation. In addition, a purchaser may, in an action brought
within one year after the date on which the agreenent selling or
| easi ng the business opportunity plan was executed, recover al
sunms paid to the seller less the fair market value, at the tinme of
delivery, of any goods supplied by the seller that are not

returned to the seller.

Sec. 1334.12. Sections 1334.01 to 1334.15 of the Revi sed Code
do not apply to:
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(A) The rel ationship between an enpl oyer and an enpl oyee, or

anong general business partners;

(B) Menbership in a bona fide cooperative associ ation of
producers of agricultural products authorized by section 1 of the
"Capper- Vol stead Act," 42 Stat. 388 (1922), 7 U S.C. 291; or an
organi zation, operated on a cooperative basis by and for
i ndependent retail ers, which whol esal es goods or furnishes

services primarily to its nenber-retailers;

(© An agreenent for the use of a trademark, service nark,
trade nane, seal, advertising, or other comercial synbo
desi gnating a person who offers a bona fide service for the
eval uation, testing, or certification of goods, conmodities, or

Servi ces;

(D) An agreement between a licensor and a single licensee to
license a trademark, trade nane, service mark, advertising, or
ot her conmercial synbol where such license is the only one of its
general nature and type to be granted by the licensor with respect
to that trademark, trade nane, service mark, advertising or other

conmer ci al synbol

(E) The transfer of a registered security, as defined by
division (B) of section 1707.01 of the Revi sed Code;

(F) Any transaction in which either the seller or purchaser
is licensed pursuant to and the transaction is governed by Chapter
4735. of the Revised Code;

(G A publisher, broadcaster, printer, or other person
engaged in the dissem nation of information or the reproduction of
printed or pictorial matter insofar as the information or matter
has been di ssem nated or reproduced on behalf of others wi thout
know edge that it violates sections 1334.01 to 1334.15 of the
Revi sed Code;

(H A license granted by a general nerchandi se retailer that
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allows the licensee to sell goods or services to the genera
public under the retailer's trademark, trade nane, or service
mar k, advertising, or other commercial synbol if the genera

nmer chandi se retail er has been doing business in this state
continuously for five years prior to the granting of the license
and the general nerchandise retailer also sells the sane goods or

services directly to the general public;

(1) The sale of a business which for at |east six nonths

previous to the sal e has:
(1) Been operated froma given specific l|ocation;
(2) Been open for business to the general public;

(3) Had all equipnent and supplies necessary for operating

t he business located at the specific |ocation.

(J) The sale or |ease of goods or services to a purchaser who
al so offers, sells, or distributes other goods or services that

are not:

(1) Supplied by the seller or other person enunerated in
division (D)(1) of section 1334.01 of the Revised Code; or

(2) Uilized with the goods or services supplied by the
seller or other person enunerated in division (D)(1) of section
1334. 01 of the Revised Code.

(K) An agreenent pernmitting a person to offer, sell, or
di stri bute goods or services on or about preni ses occupied by a
retailer-grantor primarily for the retailer-grantor's own
mer chandi sing activities, where the goods or services are not
purchased fromthe retail er-grantor or persons with whomthe
| essee is required or advised to do business by the

retailer-grantor.
(L) A seller who has both of the foll ow ng:

(1)(a) A net worth on a consolidated basis, according to its
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nost recent audited financial statenent, of not |ess than fve

fifteen mllion dollars;

(b) A net worth, according to its nost recent audited
financial statenent, of not |ess than one million dollars and the
seller is at |least eighty per cent owned by a corporation which
has a net worth on a consolidated basis, according to its nost
recent audited financial statenent, of not |less than Hve fifteen

mllion dollars;

(2) Had at |east twenty-five purchasers conducting business
at all times during the five-year period i nmediately preceding the
sale or | ease of the business opportunity plan, or has conducted
t he business which is the subject of the business opportunity plan
continuously for not less than five years preceding the sale or

| ease of the business opportunity plan.

(M The sale or |ease of goods or services to a purchaser who

has—

H—Fer for at least six nonths previously, bought goods or
servi ces which were sold under the same trademark or trade nane,
or which were produced by the seller and received on resal e of
such goods or services an anount at |east equal to the anount of

the initial paynent or prom ssory note—er

(N) The renewal or extension of an existing business

opportunity plan, provided the original agreenment was for at | east

one year.

Sec. 1334.13. Except for division (H of section 1334.03 and
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section 1334.04 of the Revised Code, sections 1334.01 to 1334.15
of the Revised Code do not apply to:

(A) Any transaction that fully conplies in all nmaterial

respects with the trade regulation rule of the federal trade

commi ssion, "disclosure requirenents and prohibitions concerning

franchi si ng anrd—business—opportunity—ventures,”" 16 CF. R 436.1 et

seq., as may be anended fromtine to tine, that is in effect on

the date of the transaction;

(B) Any transaction ia—which-the prospeective purchaser—at
I busi I bef I . :

201977 that fully conplies in all material respects with the

trade regulation rule of the federal trade conm ssion., "disclosure

requi renents and prohibitions concerning business opportunities,"”

16 CF.R 437.1 et seq.., as may be anended fromtine to tine, that

is in effect on the date of the transaction.

Sec. 1334.15. (A The general assenbly declares that the

offer and sal e of business opportunity plans is a natter affected

with a public interest. The general assenbly further decl ares that

it is the intent of this chapter to protect prospective purchasers

of business opportunity plans by requiring that sellers provide

the purchasers with the i nformation necessary to nake an

intelligent decision about the business opportunity plan being

offered, and that this chapter represents a fundanental public

policy for this state.
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(B) The renedi es of sections 1334.01 to 1334.15 of the
Revi sed Code are in addition to renmedi es otherw se avail able for
the same conduct under federal, state, or local |aw. Any waiver by
a purchaser of sections 1334.01 to 1334. 15 of the Revised Code or

choice of law provision that deprives a purchaser who is an Chio

resident of the benefit of those sections is contrary to public

policy and is void and unenforceabl e.

Section 2. That existing sections 1334.05, 1334.06, 1334. 10,
1334. 12, 1334.13, and 1334.15 of the Revised Code are hereby

repeal ed.
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