As Reported by the House Judiciary and Ethics Committee

129th General Assembly
Regular Session Sub. S. B. No. 196
2011-2012

Senator Wagoner

Cosponsors: Senators Gillmor, Seitz, Bacon, Beagle, Coley, Daniels, Eklund,
Hite, Hughes, Lehner, Obhof, Oelslager, Patton

Representative Letson

A BILL

To anend sections 1334.01, 1334.05, 1334.06, 1334.09,
1334.10, 1334.12, 1334.13, and 1334.15 of the
Revi sed Code to make changes to Ohi0o's Business

Opportunity Plan Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1334.01, 1334.05, 1334.06, 1334.009,
1334. 10, 1334.12, 1334.13, and 1334.15 of the Revised Code be

amended to read as foll ows:

Sec. 1334.01. As used in sections 1334.01 to 1334.15 of the
Revi sed Code:

(A) "Seller" means a person who sells or |eases a business

opportunity plan.

(B) "Purchaser" means a person to whom a busi ness opportunity

plan is sold or |eased.

(C "Broker" means a person, other than a seller, who sells
or leases, offers for sale or |ease, or arranges for the sale or

| ease of a business opportunity plan for a conm ssion, fee, or
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anyt hi ng of val ue.

(D) "Business opportunity plan" means an agreenent in which a
purchaser obtains the right to offer, sell, or distribute goods or

services under all of the follow ng conditions:

(1) The goods or services are supplied by the seller, a third
person with whom the purchaser is required or advised to do

busi ness by the seller, or an affiliated person.

(2) The purchaser is required to make an initial paynment

greater than five hundred dollars, but |ess than &%ty one hundred

thousand dollars, to the seller or an affiliated person to begin

or maintain the business opportunity plan.
(3) The seller makes any of the follow ng representations:

(a) That the purchaser will be provided with retail outlets
or accounts, or assistance in establishing retail outlets or

accounts, for the sale or distribution of the goods or services;

(b) That the purchaser will be provided | ocations, or
assi stance in finding |locations, for vendi ng machi nes, electronic
games, rack displays, or any other equipnent or display for use in

the sale or distribution of the goods or services;

(c) That the purchaser can earn a profit in excess of the

initial paynent;
(d) That there is a market for the goods or services;
(e) That there is a buy-back arrangenent.

(E) "Person" means an individual, corporation, business
trust, estate, trust, linted or general partnership, association

or other business entity.

(F) "Affiliated person" means a person who is described by

any of the foll ow ng:

(1) Controls, is controlled by, or is under conmon control
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with, a seller;

(2) Oms, controls, or holds, with the power to vote, ten per

cent or nore of the outstanding voting securities of a seller;

(3) Has, in common with the seller, one or nore partners,
of ficers, directors, trustees, branch managers, or other persons

who perform managenent or policy functions.

(G "lInitial paynent" means the total amount a purchaser is

obligated to pay er—theampunt—of the promissoryhnote thatwas
stghed—bythe purchaser—w-ththe seller prior to or during the

first six nmonths after commenci ng operation of the business
opportunity plan. If an agreenent sets forth a specific total sale
price for purchase of a business opportunity plan, which is to be
pai d partiatty—as—a—dewr—payrent in one or nore installnents,
folH-owed—by—specitiec—ronthly—payrents- "initial paynment” neans the

entire total sale price. "lnitial paynent" also includes the ful

ampunt of any prom ssory note given by a purchaser, or an

affiliated person, to the seller, or an affiliated person, prior

to or during the first six nonths after conmmenci ng operation of

the business opportunity plan. "lInitial paynent" does not incl ude

pur chases at bona fide whol esale prices of reasonable quantities

of goods or services for resale or lease. "Initial paynent" also

does not include any paynment for sal es denonstration equi prent and

materials, so long as all of the follow ng apply:

(1) The seller or an affiliated person furnishes the sales
denmonstration equi pnrent and materials to the purchaser at cost,
and does not realize any profit, comnm ssion, fee, rebate, or other

benefit from furnishing the equi pmrent and nateri al s.

(2) The total price of the sales denpnstration equi prment and

materials is less than five hundred doll ars.

(3) The sal es denpnstration equi pnment and naterials are for

use in making sales, and are not for resale.
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(H) "Business day" neans any cal endar day that is not Sunday
or a legal holiday. "Legal holiday" has the sane nmeaning as in
section 1.14 of the Revised Code.

(1) "Buy-back arrangenent"” neans that the seller, an
affiliated person, or other person will do either of the

fol |l ow ng:

(1) Refund the initial paynent or return the prom ssory note

upon term nati on or nonrenewal of the business opportunity plan

(2) Purchase any finished goods that the purchaser nakes,
produces, fabricates, grows, or breeds utilizing the goods or
services supplied by the seller or other person enunerated in

division (D)(1) of this section.

Sec. 1334.05. (A) In addition to any other right etherwsete
revoke—an—offer or renedy available to a purchaser under sections
1334.01 to 1334.15 of the Revised Code, a purchaser has the right

to cancel an agreenent selling or |easing to him the purchaser a

busi ness opportunity plan watid, in accordance with the foll ow ng

condi ti ons:

(1) If the seller conplies with divisions (A (7)., (B), and
(C) of section 1334.06 of the Revised Code, the purchaser may

cancel the agreenment at any tinme before midnight of the fifth

busi ness day after the day on which the purchaser signs the
agreenent. Gancellation

(2) If the seller has failed to conply with division (A (7),
(B), or (€ of section 1334.06 of the Revised Code., the purchaser

nay cancel the agreenment any tinme within twelve nonths after the

day on which the purchaser signs the agreenent.

(B) Cancellation under this section is evidenced by the

purchaser giving witten notice of cancellation to the seller at

the address stated in the agreenent. The purchaser may deliver the
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notice by regular mail, electronic mail, facsimle transm ssion
tel egram nmanual delivery, or other personal delivery. Notice of
cancel l ation given by a purchaser need not take a particular form
and is sufficient if it indicates in witing the intent of the
purchaser not to be bound. Witten notiece Notice of cancellation
shat—be sent by reqular nmail is effective upon the date of

postmark. Notice sent by electronic mail or facsinmle is effective

when successfully transmitted. Telegramdelivery is effective when

the telegramis ordered. Manual delivery or other persona
delivery is effective when delivered to the seller or to the

seller's address, whichever is first.

Sec. 1334.06. (A) Every agreenent selling or leasing a
busi ness opportunity plan shall be in witing and a copy of the
execut ed agreenent and all other docunments the seller requires the
purchaser to sign shall be given to the purchaser at the tine they

are signed. The agreenent shall contain at |east the follow ng:

(1) The terms and conditions of paynment including the initial
paynment or the prom ssory note, additional paynents, and down

paynment required;

(2) Afull description of the acts or services the seller

wi Il undertake to performfor the purchaser

(3) The seller's principal business address and the nanme and
address of its agent authorized to receive service of process in

this state;

(4) The business formof the seller, whether corporate,

partnership, or otherw se;

(5) The delivery date of the goods the seller is to deliver
to the purchaser to begin operation of the business opportunity

pl an and the | ocation for delivery;

(6) A conplete description of the buy-back or security
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arrangenent, if any;

(7) Notice of the purchaser's right to cancel the agreenent
in at |east ten-point boldface type, in the following formand in
close proximity to the space reserved in the agreenent for the

signature of the purchaser

"You, the purchaser, may cancel this transaction at any tine
prior to mdnight of the fifth business day after the date you
sign this agreement. See the attached notice of cancellation for

an explanation of this right."

(B) A conpleted form in duplicate, captioned "notice of
cancel lation," shall be attached to the agreenent signed by the
purchaser and be easily detachable and shall contain in ten-point
bol df ace type, the follow ng statenent:

"Notice of cancellation

................... (epter Enter date of Fransaectioen transaction)

You may cancel this transaction, wthout penalty or
obligation, within five business days fromthe above date. If you
cancel , any paynents nade by you under the agreenent, and any
negoti abl e i nstrunent executed by you will be returned within ten
busi ness days follow ng the seller's receipt of your cancellation
notice, and any security interest arising out of the transaction
will be cancelled. If you cancel, you nust nake available to the
sell er at your business address all goods delivered to you under
this agreenent; or you may if you wish, conply with the
instructions of the seller regarding the return shiprment of the
goods at the seller's expense and risk. If you do nmake the goods
available to the seller and the seller does not pick themup
within twenty days of the date of your notice of cancellation, you
may retain or dispose of themw thout further obligation. If you
fail to make the goods available to the seller, or if you agree to

return themto the seller and fail to do so, then you remain

Page 6

137

138
139
140
141

142
143
144
145

146
147
148
149
150

151

152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167



Sub. S. B. No. 196
As Reported by the House Judiciary and Ethics Committee

liable for the perfornmance of all obligations under this

agreenment. To cancel this transaction, mail or deliver a signed
and dated copy of this cancellation notice or any other witten
notice, or send a telegram to (nane of seller), at (address of

seller's place of business), or send a fax to (nane of seller) at

(seller's facsimle nunber) or an e-mail to (nane of seller) at

(seller's electronic mail address)., not |ater than m dni ght of

(enter date).

| hereby cancel this transaction.

(Date) (Purchaser's signature)"

(C) Before furnishing copies of the notice of cancellation to
t he purchaser, the seller shall conplete both copies by entering
the name of the seller, the address of the seller's place of
busi ness, the date of the agreement, and the date of the |ast day

on which the purchaser nay cancel

(D) Ty | | od with thi Con—t]
I Ly I e : Ler |

{EF In connection with the sale or |ease of a business

opportunity plan, no seller shall

(1) Fail to integrate into the witten agreenment all materi al
statenents, representations, or pronises that were made orally
prior to execution of the witten agreenment by the seller to the
purchaser and were not integrated into any other witten docunent

previously provided to the purchaser by the seller;

(2) Include in any agreenent, any confession of judgment or
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any waiver of any rights to which the purchaser is entitled under
sections 1334.01 to 1334.15 of the Revised Code, including
specifically the right to cancel the agreenment in accordance with

this section and section 1334.05 of the Revised Code;

(3) Fail to informeach purchaser orally, at the tine an

agreenent is signed, of the right to cancel;

(4) Msrepresent in any manner the purchaser's right to

cancel ;

(5) Fail or refuse to honor any valid notice of cancellation
by a purchaser and within ten business days after receipt of the

notice to:
(a) Refund all paynments nmade under the agreenent;

(b) Cancel and return any note, negotiable instrument, or
ot her evidence of indebtedness executed by the purchaser in
connection with the agreenent and take any action necessary to
reflect the termnation of any security interest or lien created

under the agreenent;

(c) Notify the purchaser if the seller intends to repossess

or abandon any goods delivered to the purchaser.

(6) Negotiate, transfer, sell, or assign any note or other
evi dence of indebtedness during the tinme within which a purchaser

may cancel

(7) Conmence delivery of any goods or provide any services

during the tinme within which the purchaser may cancel

(E) In connection with the sale or | ease of a busi ness

opportunity plan, any provision in an adgreenent restricting

jurisdiction or venue to a forumoutside of this state, or

requiring the application of |aws of another state, is void with

respect to a claimotherwi se enforceabl e under sections 1334.01 to

1334. 15 of the Revi sed Code.
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Sec. 1334.09. (A) For a violation of sections 1334.01 to
1334. 15 of the Revised Code, a purchaser has a cause of action and

may +h seek either or both of the follow ng:

(1) In an individual action—+eseihd—thetransaction—and
recover—ifhe:

(a) Rescind the agreenent by giving witten notice to the

seller within three vears of the date of the agreenent and recover

all suns paid to the seller, less the fair market value, at the

tine of delivery, of any goods supplied by the seller that are not

returned to the seller;

(b) If the purchaser is found to have been damaged, recover

up to three tines the anount of actual damages or ten thousand

dol I ars, whichever is greater,—er—recover.

(2) Recover dammges or other appropriate relief in a class

action under Cvil Rule 23, as anmended.

(B) The court may award to the prevailing party a reasonabl e
attorney fee linmted to the work reasonably perforned, if either

of the follow ng apply:

(1) The purchaser conplaining of the act or practice that
viol ated sections 1334.01 to 1334.15 of the Revised Code has
brought or maintained an action that is groundl ess and the

purchaser brought or nmintained the action in bad faith;

(2) The seller or broker conmitted an act or practice that
vi ol ates sections 1334.01 to 1334.15 of the Revised Code.

(CQ) Upon receipt by a purchaser of the consideration paid to

a seller, or a seller's affiliates, or both, pursuant to division

(AX(1)(a) of this section, the purchaser shall nmke available to

the seller, at a reasonable tine and place, the goods received by

the purchaser. However, a purchaser is not entitled to unjust

enrichnent by exercising the rights provided by this section.
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Sec. 1334.10. (A) The courts of common pl eas, and nuni ci pal
or county courts within their respective nmonetary jurisdiction
have jurisdiction over any seller or broker with respect to any
act or practice covered by sections 1334.01 to 1334.15 of the
Revi sed Code, or with respect to any claimarising fromthe sale

or | ease of a business opportunity plan subject to such sections.

(B) A final judgnent against a seller or broker under
sections 1334.01 to 1334.15 of the Revised Code is adm ssible as
prima-faci e evidence of the facts upon which it is based in
subsequent proceedi ngs under sections 1334.01 to 1334.15 of the
Revi sed Code agai nst the same seller or broker or their successors

or assigns.

(C No action under sections 1334.01 to 1334.15 of the
Revi sed Code nay be brought to recover for a transaction nore than
five years after either the occurrence of the violation or the

date on which the parties executed the agreenent selling or

| easi ng the busi ness opportunity plan, whichever is earlier.

(D) I'n any case arising under section 1334.08 or 1334.09 of
the Revised Code, if a seller or broker shows by a preponderance
of the evidence that a violation, or failure to neet the
requi rements of the exenption provided for in section 1334.13 of
the Revised Code, resulted froma bona fide error notw thstanding
the mai ntenance of procedures reasonably adopted to avoid the
error, no civil penalties shall be inposed against the seller or
br oker under division (D) of section 1334.08 of the Revised Code,
no party shall be awarded attorney's fees under division (B) of
section 1334.09 of the Revised Code, and nonetary recovery shall
not exceed the anobunt of actual damages resulting fromthe
violation. In addition, a purchaser may, in an action brought
within one year after the date on which the agreenent selling or

| easi ng the business opportunity plan was executed, recover al
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suns paid to the seller less the fair market value, at the tinme of
delivery, of any goods supplied by the seller that are not

returned to the seller.

Sec. 1334.12. Sections 1334.01 to 1334.15 of the Revi sed Code
do not apply to:

(A) The rel ati onship between an enpl oyer and an enpl oyee, or

anong general business partners;

(B) Menbership in a bona fide cooperative associ ation of
producers of agricultural products authorized by section 1 of the
"Capper- Vol stead Act," 42 Stat. 388 (1922), 7 U.S.C. 291; or an
organi zation, operated on a cooperative basis by and for
i ndependent retailers, which whol esal es goods or furnishes

services primarily to its nmenber-retailers;

(C An agreenent for the use of a trademark, service nark,
trade nanme, seal, advertising, or other comercial synbol
desi gnating a person who offers a bona fide service for the
eval uation, testing, or certification of goods, conmodities, or

servi ces;

(D) An agreenment between a licensor and a single |licensee to
license a trademark, trade nane, service mark, advertising, or
ot her commerci al synbol where such license is the only one of its
general nature and type to be granted by the licensor with respect
to that tradenmark, trade nanme, service mark, advertising or other

commerci al synbol

(E) The transfer of a registered security, as defined by
division (B) of section 1707.01 of the Revi sed Code;

(F) Any transaction in which either the seller or purchaser
is licensed pursuant to and the transaction is governed by Chapter
4735. of the Revi sed Code;

(G A publisher, broadcaster, printer, or other person
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engaged in the dissem nation of informati on or the reproduction of
printed or pictorial natter insofar as the information or matter
has been di ssem nated or reproduced on behal f of others without
knowl edge that it violates sections 1334.01 to 1334.15 of the

Revi sed Code;

(H A license granted by a general nerchandise retailer that
allows the |icensee to sell goods or services to the genera
public under the retailer's trademark, trade nane, or service
mar k, advertising, or other commercial synbol if the genera
nmer chandi se retail er has been doing business in this state
continuously for five years prior to the granting of the license
and the general nerchandise retailer also sells the sane goods or

services directly to the general public;

(1) The sale of a business which for at |east six nonths

previous to the sal e has:
(1) Been operated froma given specific |ocation;
(2) Been open for business to the general public;

(3) Had all equipnent and supplies necessary for operating

the business |located at the specific | ocation.

(J) The sale or |ease of goods or services to a purchaser who
al so offers, sells, or distributes other goods or services that

are not:

(1) Supplied by the seller or other person enunerated in
division (D)(1) of section 1334.01 of the Revised Code; or

(2) Uilized with the goods or services supplied by the
seller or other person enunerated in division (D)(1) of section
1334. 01 of the Revised Code.

(K) An agreement permitting a person to offer, sell, or
di stri bute goods or services on or about prem ses occupied by a

retailer-grantor primarily for the retailer-grantor's own
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nmer chandi sing activities, where the goods or services are not
purchased fromthe retail er-grantor or persons with whomthe
| essee is required or advised to do business by the

retail er-grantor.
(L) A seller who has both of the follow ng:

(1)(a) A net worth on a consolidated basis, according to its
nost recent audited financial statenment, of not |ess than e

fifteen mllion dollars;

(b) A net worth, according to its nost recent audited
financial statenent, of not |less than one mllion dollars and the
seller is at |least eighty per cent owned by a corporation which
has a net worth on a consolidated basis, according to its nost
recent audited financial statement, of not |ess than +wve fifteen

mllion dollars;

(2) Had at |east twenty-five purchasers conducting business
at all times during the five-year period i mediately preceding the
sale or | ease of the business opportunity plan, or has conducted
t he business which is the subject of the business opportunity plan
continuously for not less than five years preceding the sale or

| ease of the business opportunity plan.

(M The sale or | ease of goods or services to a purchaser who

has—

H—Fer for at least six nonths previously, bought goods or
servi ces which were sold under the same trademark or trade nane,
or which were produced by the seller and received on resal e of

such goods or services an anmount at |east equal to the anpunt of

the initial paynment or prom ssory note;r—e+
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Hr—any—one—year
(N) The renewal or extension of an existing business

opportunity plan, provided the original agreement was for at | east

one year.

Sec. 1334.13. Except for division (H of section 1334.03 and
section 1334.04 of the Revised Code, sections 1334.01 to 1334.15
of the Revised Code do not apply to:

(A) Any transaction that fu4-y conplies in all material

respects with the trade regulation rule of the federal trade

conmmi ssion, "disclosure requirenents and prohibitions concerning

franchi si ng anrd—business—opportunity—ventures,” 16 CF. R 436.1 et

seq., as may be anmended fromtine to tine, that is in effect on

the date of the transaction;

(B) Any transaction ipa—whichthe prospective purchaser—at
. I . :
) . . . Lan. .
docurent—contataibrg—truthiul——acecurate—and-conmpletedisclosures
I " PN . ¢t he "unif

201977 that conplies in all material respects with the trade

reqgulation rule of the federal trade conm ssion, "disclosure

requi renents and prohi bitions concerning business opportunities,"

16 CF.R 437.1 et seq.. as may be anended fromtine to tine, that

is in effect on the date of the transaction.

Sec. 1334.15. (A) The general assenbly declares that the

offer and sale of business opportunity plans is a nmatter affected

with a public interest. The general assenbly further decl ares that
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it is the intent of this chapter to protect prospective purchasers

of business opportunity plans by requiring that sellers provide

the purchasers with the informati on necessary to nake an

intelligent decision about the business opportunity plan being

offered, and that this chapter represents a fundanental public

policy for this state.

(B) The renedies of sections 1334.01 to 1334.15 of the
Revi sed Code are in addition to renedi es otherw se avail able for
the same conduct under federal, state, or local |aw. Any waiver by
a purchaser of sections 1334.01 to 1334. 15 of the Revised Code or

any venue or choice of |aw provision that deprives a purchaser who

is an Ohio resident of the benefit of those sections is contrary

to public policy and is void and unenforceabl e.

Section 2. That existing sections 1334.01, 1334.05, 1334. 06,
1334. 09, 1334.10, 1334.12, 1334.13, and 1334. 15 of the Revi sed
Code are hereby repeal ed.
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