As Introduced

129th General Assembly
Regular Session S. B. No. 226
2011-2012

Senator LaRose

Cosponsors: Senators Burke, Balderson, Seitz, Hite, Patton

A BILL

To amend section 149.43 of the Revised Code to exenpt
from di scl osure under the Public Records Act any
vi deot ape or other visual nedia taken by |aw
enf orcenent personnel that shows the killing of a

peace officer, except under certain circunstances.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 149.43 of the Revised Code be anended

to read as foll ows:

Sec. 149.43. (A) As used in this section:

(1) "Public record" nmeans records kept by any public office,
including, but not linited to, state, county, city, village,
townshi p, and school district units, and records pertaining to the
delivery of educational services by an alternative school in this
state kept by the nonprofit or for-profit entity operating the
alternative school pursuant to section 3313.533 of the Revised

Code. "Public record" does not nean any of the follow ng:
(a) Medical records;

(b) Records pertaining to probation and parol e proceedi ngs or

to proceedings related to the inposition of community control
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sanctions and post-rel ease control sanctions;

(c) Records pertaining to actions under section 2151.85 and
division (C) of section 2919.121 of the Revised Code and to

appeal s of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the
contents of an adoption file maintained by the departnent of
heal th under section 3705.12 of the Revi sed Code;

(e) Information in a record contained in the putative father
registry established by section 3107.062 of the Revised Code,
regardl ess of whether the information is held by the departnent of
job and fam |y services or, pursuant to section 3111.69 of the
Revi sed Code, the office of child support in the departnent or a

child support enforcenment agency;

(f) Records listed in division (A of section 3107.42 of the
Revi sed Code or specified in division (A) of section 3107.52 of
t he Revi sed Code;

(g) Trial preparation records;
(h) Confidential |aw enforcenent investigatory records;

(i) Records containing information that is confidential under
section 2710.03 or 4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to
section 109.573 of the Revi sed Code;

(k) I'nmate records rel eased by the departnent of
rehabilitation and correction to the departnment of youth services
or a court of record pursuant to division (E) of section 5120.21
of the Revi sed Code;

(1) Records maintained by the departnment of youth services
pertaining to children in its custody rel eased by the departnent
of youth services to the departnent of rehabilitation and

correction pursuant to section 5139.05 of the Revised Code;
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(m Intellectual property records;
(n) Donor profile records;

(0) Records maintained by the departnent of job and famly

servi ces pursuant to section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, probation officer
bailiff, prosecuting attorney, assistant prosecuting attorney,
correctional enployee, youth services enpl oyee, firefighter, EMI
or investigator of the bureau of crimnal identification and

i nvestigation residential and famlial information;

(g) In the case of a county hospital operated pursuant to
Chapter 339. of the Revised Code or a mnunicipal hospital operated
pursuant to Chapter 749. of the Revised Code, infornmation that
constitutes a trade secret, as defined in section 1333.61 of the
Revi sed Code;

(r) Information pertaining to the recreational activities of

a person under the age of eighteen

(s) Records provided to, statenments nade by revi ew board
nmenbers during neetings of, and all work products of a child
fatality review board acting under sections 307.621 to 307.629 of
the Revised Code, and child fatality review data submtted by the
child fatality review board to the departnent of health or a
national child death revi ew dat abase, other than the report
prepared pursuant to division (A of section 307.626 of the
Revi sed Code;

(t) Records provided to and statenments nmade by the executive
director of a public children services agency or a prosecuting
attorney acting pursuant to section 5153.171 of the Revised Code

other than the information rel eased under that section

(u) Test materials, exam nations, or evaluation tools used in

an exam nation for licensure as a nursing hone adninistrator that
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the board of examiners of nursing hone adm nistrators admnisters
under section 4751.04 of the Revised Code or contracts under that

section with a private or governnment entity to admi nister;

(v) Records the release of which is prohibited by state or

federal |aw

(w) Proprietary information of or relating to any person that
is submtted to or conpiled by the Chio venture capital authority

creat ed under section 150.01 of the Revi sed Code;

(x) Information reported and eval uati ons conducted pursuant
to section 3701.072 of the Revised Code;

(y) Financial statenents and data any person submits for any
purpose to the Ghio housing finance agency or the controlling
board in connection with applying for, receiving, or accounting
for financial assistance fromthe agency, and information that
identifies any individual who benefits directly or indirectly from

fi nanci al assistance fromthe agency;
(z) Records listed in section 5101.29 of the Revised Code;

(aa) Discharges recorded with a county recorder under section
317.24 of the Revised Code, as specified in division (B)(2) of

that section;

(bb) Usage information including nanes and addresses of
specific residential and commercial custoners of a municipally

owned or operated public utility.

(2) "Confidential |aw enforcenent investigatory record" means

any either of the foll ow ng:

(a) Any record that pertains to a | aw enforcenent matter of a
crimnal, quasi-crimnal, civil, or admnistrative nature, but
only to the extent that the release of the record would create a

hi gh probability of disclosure of any of the follow ng:

2r(i) The identity of a suspect who has not been charged
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with the offense to which the record pertains, or of an
i nformati on source or witness to whomconfidentiality has been

reasonabl y prom sed;

)r(ii) Information provided by an information source or
wi tness to whom confidentiality has been reasonably prom sed,
whi ch informati on would reasonably tend to disclose the source's

or witness's identity;

{er(iii) Specific confidential investigatory techniques or

procedures or specific investigatory work product;

{-(iv) Information that woul d endanger the life or physical
safety of |aw enforcenment personnel, a crinme victim a w tness, or

a confidential information source.

(b) Any videotape or other visual nedia taken by | aw

enforcenent personnel that shows the killing of a peace officer

except that such videotape or other visual nedia shall be rel eased

in the follow ng situations:

(i) In accordance with a subpoena, search warrant, or other

court order;

(ii) To a law enforcenent officer who is acting in the scope

of the officer's law enforcenent duties and who is investigating a

matter involving the killing of the peace officer;

(iii) To any other person who requests such vi deotape or

ot her visual nedia under division (B) of this section, but the

vi deot ape or other visual nedia may only be inspected by that

person in the public office and in the presence of the person who

is responsible for the videotape or other visual nedia. and no

copy of the videotape or other visual nmedia shall be nade for or

provided to the person requesting it.

(3) "Medical record" neans any docunment or conbination of

docunents, except births, deaths, and the fact of admi ssion to or
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di scharge froma hospital, that pertains to the nedical history,
di agnosi s, prognosis, or nedical condition of a patient and that

is generated and nmintained in the process of nedical treatnent.

(4) "Trial preparation record" neans any record that contains
information that is specifically conpiled in reasonable
anticipation of, or in defense of, a civil or crimnal action or
proceedi ng, including the independent thought processes and

personal trial preparation of an attorney.

(5) "Intellectual property record" nmeans a record, other than
a financial or adnministrative record, that is produced or
collected by or for faculty or staff of a state institution of
hi gher learning in the conduct of or as a result of study or
research on an educational, commercial, scientific, artistic,
technical, or scholarly issue, regardl ess of whether the study or
research was sponsored by the institution alone or in conjunction
with a governnental body or private concern, and that has not been

publicly rel eased, published, or patented.

(6) "Donor profile record" neans all records about donors or
potential donors to a public institution of higher education
except the names and reported addresses of the actual donors and

the date, anmount, and conditions of the actual donati on.

(7) "Peace officer, parole officer, probation officer,
bailiff, prosecuting attorney, assistant prosecuting attorney,
correctional enployee, youth services enployee, firefighter, EMI
or investigator of the bureau of crinminal identification and
investigation residential and fam lial information" neans any
information that discloses any of the foll owi ng about a peace
officer, parole officer, probation officer, bailiff, prosecuting
attorney, assistant prosecuting attorney, correctional enployee,
yout h services enpl oyee, firefighter, EMI, or investigator of the

bureau of crimnal identification and investigation
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(a) The address of the actual personal residence of a peace
of ficer, parole officer, probation officer, bailiff, assistant
prosecuting attorney, correctional enployee, youth services
enpl oyee, firefighter, EMI, or an investigator of the bureau of
crimnal identification and investigation, except for the state or
political subdivision in which the peace officer, parole officer
probation officer, bailiff, assistant prosecuting attorney,
correctional enployee, youth services enployee, firefighter, EMI
or investigator of the bureau of crimnal identification and

i nvestigation resides;

(b) Information conpiled fromreferral to or participation in

an enpl oyee assi stance program

(c) The social security number, the residential telephone
nunmber, any bank account, debit card, charge card, or credit card
nunber, or the energency tel ephone nunber of, or any nedical
information pertaining to, a peace officer, parole officer,
probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional enployee, youth services
enpl oyee, firefighter, EMI, or investigator of the bureau of

crimnal identification and investigation;

(d) The nanme of any beneficiary of enploynent benefits,
including, but not |linmted to, life insurance benefits, provided
to a peace officer, parole officer, probation officer, bailiff,
prosecuting attorney, assistant prosecuting attorney, correctional
enpl oyee, youth services enployee, firefighter, EMI, or
investigator of the bureau of crimnal identification and
investigation by the peace officer's, parole officer's, probation
officer's, bailiff's, prosecuting attorney's, assistant
prosecuting attorney's, correctional enployee's, youth services
enpl oyee's, firefighter's, EMI's, or investigator of the bureau of

crimnal identification and investigation's enpl oyer;

(e) The identity and anount of any charitable or enploynent
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benefit deduction made by the peace officer's, parole officer's,
probation officer's, bailiff's, prosecuting attorney's, assistant
prosecuting attorney's, correctional enployee's, youth services
enpl oyee's, firefighter's, EMI's, or investigator of the bureau of
crimnal identification and investigation' s enployer fromthe
peace officer's, parole officer's, probation officer's, bailiff's,
prosecuting attorney's, assistant prosecuting attorney's,
correctional enployee's, youth services enployee's, firefighter's,
EMI" s, or investigator of the bureau of crinminal identification
and investigation's conpensation unless the amunt of the

deduction is required by state or federal |aw,

(f) The nane, the residential address, the name of the

enpl oyer, the address of the enployer, the social security nunber,
the residential telephone nunber, any bank account, debit card,
charge card, or credit card nunber, or the energency tel ephone
nunber of the spouse, a forner spouse, or any child of a peace

of ficer, parole officer, probation officer, bailiff, prosecuting
attorney, assistant prosecuting attorney, correctional enployee,
yout h services enpl oyee, firefighter, EMI, or investigator of the

bureau of crimnal identification and investigation

(g) A photograph of a peace officer who holds a position or
has an assignnment that nmay include undercover or plain clothes
positions or assignnents as determ ned by the peace officer's

appoi nting authority.

As used in divisions (A)(2). (A(7)._ and (B)(9) of this
section, "peace officer" has the sanme neaning as in section 109.71
of the Revised Code and al so includes the superintendent and
troopers of the state highway patrol; it does not include the
sheriff of a county or a supervisory enployee who, in the absence
of the sheriff, is authorized to stand in for, exercise the

authority of, and performthe duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section,
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"correctional enployee" nmeans any enpl oyee of the departnent of
rehabilitation and correction who in the course of performng the
enpl oyee's job duties has or has had contact with i nmates and

per sons under supervision

As used in divisions (A)(7) and (B)(5) of this section,
"yout h services enpl oyee" nmeans any enpl oyee of the departnent of
yout h services who in the course of perform ng the enpl oyee's job
duties has or has had contact with children conmitted to the

custody of the departnment of youth services.

As used in divisions (A)(7) and (B)(9) of this section,
"firefighter” neans any regular, paid or volunteer, menber of a
lawfully constituted fire department of a nunicipal corporation

township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EM™
means EMIs-basic, EMIs-1, and paranedi cs that provide energency
medi cal services for a public enmergency nedical service
organi zation. "Energency nedi cal service organization,"
"EMI-basic," "EMI-1," and "paranedi ¢c" have the same neanings as in
section 4765.01 of the Revised Code.

As used in divisions (A)(7) and (B)(9) of this section,
"investigator of the bureau of crimnal identification and
i nvestigation" has the neaning defined in section 2903. 11 of the
Revi sed Code.

(8) "Information pertaining to the recreational activities of
a person under the age of eighteen" nmeans information that is kept
in the ordinary course of business by a public office, that
pertains to the recreational activities of a person under the age

of eighteen years, and that discloses any of the follow ng:

(a) The address or tel ephone nunber of a person under the age
of eighteen or the address or tel ephone nunber of that person's

parent, guardian, custodi an, or emergency contact person;
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(b) The social security nunber, birth date, or photographic

i mage of a person under the age of eighteen

(c) Any nedical record, history, or information pertaining to

a person under the age of eighteen

(d) Any additional information sought or required about a
person under the age of eighteen for the purpose of allow ng that
person to participate in any recreational activity conducted or
sponsored by a public office or to use or obtain adm ssion
privileges to any recreational facility owed or operated by a

public office.

(9) "Comunity control sanction" has the same neaning as in
section 2929.01 of the Revised Code.

(10) "Post-rel ease control sanction" has the sanme meani ng as
in section 2967.01 of the Revised Code.

(11) "Redaction" neans obscuring or deleting any information
that is exenpt fromthe duty to permt public inspection or
copying froman itemthat otherw se neets the definition of a
"record" in section 149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same neani ngs
as in section 109.43 of the Revised Code.

(B)(1) Upon request and subject to division (B)(8) of this
section, all public records responsive to the request shall be
pronptly prepared and nade avail able for inspection to any person
at all reasonable tines during regular business hours. Subject to
division (B)(8) of this section, upon request, a public office or
person responsi ble for public records shall nmake copies of the
requested public record available at cost and within a reasonable
period of time. If a public record contains information that is
exenpt fromthe duty to permt public inspection or to copy the
public record, the public office or the person responsible for the

public record shall make available all of the infornmation wthin
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the public record that is not exenpt. When naking that public
record avail able for public inspection or copying that public
record, the public office or the person responsible for the public
record shall notify the requester of any redaction or nmake the
redaction plainly visible. A redaction shall be deened a denial of
a request to inspect or copy the redacted information, except if
federal or state |aw authorizes or requires a public office to

make t he redaction

(2) To facilitate broader access to public records, a public
of fice or the person responsible for public records shall organize
and maintain public records in a manner that they can be made
avail abl e for inspection or copying in accordance with division
(B) of this section. A public office also shall have available a
copy of its current records retention schedule at a | ocation
readily available to the public. If a requester makes an ambi guous
or overly broad request or has difficulty in making a request for
copi es or inspection of public records under this section such
that the public office or the person responsible for the requested
public record cannot reasonably identify what public records are
bei ng requested, the public office or the person responsible for
the requested public record may deny the request but shall provide
the requester with an opportunity to revise the request by
inform ng the requester of the manner in which records are
mai nt ai ned by the public office and accessed in the ordinary

course of the public office's or person's duties.

(3) If arequest is ultimately denied, in part or in whole,
the public office or the person responsible for the requested
public record shall provide the requester with an expl anati on,
including legal authority, setting forth why the request was
denied. If the initial request was provided in witing, the
expl anation al so shall be provided to the requester in witing.

The expl anation shall not preclude the public office or the person
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responsi ble for the requested public record fromrelying upon
addi tional reasons or legal authority in defending an action

commenced under division (C of this section

(4) Unless specifically required or authorized by state or
federal law or in accordance with division (B) of this section, no
public office or person responsible for public records may limt
or condition the availability of public records by requiring
di scl osure of the requester's identity or the intended use of the
requested public record. Any requirenent that the requester
di scl ose the requestor's identity or the intended use of the

requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records
may ask a requester to nmake the request in witing, may ask for
the requester's identity, and nmay inquire about the intended use
of the information requested, but may do so only after disclosing
to the requester that a witten request is not nmandatory and that
the requester nmay decline to reveal the requester's identity or
the intended use and when a witten request or disclosure of the
identity or intended use would benefit the requester by enhancing
the ability of the public office or person responsible for public
records to identify, locate, or deliver the public records sought

by the requester.

(6) If any person chooses to obtain a copy of a public record
in accordance with division (B) of this section, the public office
or person responsible for the public record nay require that
person to pay in advance the cost involved in providing the copy
of the public record in accordance with the choice nade by the
person seeking the copy under this division. The public office or
the person responsible for the public record shall permt that
person to choose to have the public record duplicated upon paper,
upon the same nmedi um upon which the public office or person

responsi ble for the public record keeps it, or upon any ot her
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medi um upon which the public office or person responsible for the
public record deternines that it reasonably can be duplicated as
an integral part of the nornmal operations of the public office or
person responsible for the public record. Wen the person seeking
the copy nakes a choice under this division, the public office or
person responsi ble for the public record shall provide a copy of
it in accordance with the choice nade by the person seeking the
copy. Nothing in this section requires a public office or person
responsi ble for the public record to allow the person seeking a

copy of the public record to nake the copies of the public record.

(7) Upon a request nade in accordance with division (B) of
this section and subject to division (B)(6) of this section, a
public office or person responsible for public records shall
transmit a copy of a public record to any person by United States
mai | or by any other neans of delivery or transnmission within a
reasonabl e period of tine after receiving the request for the
copy. The public office or person responsible for the public
record may require the person nmaeking the request to pay in advance
the cost of postage if the copy is transmitted by United States
mail or the cost of delivery if the copy is transmtted other than
by United States mail, and to pay in advance the costs incurred

for other supplies used in the mailing, delivery, or transnission.

Any public office may adopt a policy and procedures that it
will followin transmtting, within a reasonabl e period of tine
after receiving a request, copies of public records by United
States mail or by any other means of delivery or transm ssion
pursuant to this division. A public office that adopts a policy
and procedures under this division shall conply with themin

performng its duties under this division.

In any policy and procedures adopted under this division, a
public office may linmt the nunmber of records requested by a

person that the office will transmit by United States nail to ten
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per nonth, unless the person certifies to the office in witing
that the person does not intend to use or forward the requested
records, or the information contained in them for comerci al
pur poses. For purposes of this division, "comercial" shall be
narrow y construed and does not include reporting or gathering
news, reporting or gathering information to assist citizen
oversi ght or understanding of the operation or activities of

governnent, or nonprofit educational research

(8) A public office or person responsible for public records
is not required to permt a person who is incarcerated pursuant to

a crimnal conviction or a juvenile adjudication to inspect or to

obtain a copy of any public record concerning a crininal
investigation or prosecution or concerning what would be a

crimnal investigation or prosecution if the subject of the

i nvestigation or prosecution were an adult, unless the request to

i nspect or to obtain a copy of the record is for the purpose of
acquiring information that is subject to release as a public
record under this section and the judge who i nposed the sentence

or made the adjudication with respect to the person, or the

judge's successor in office, finds that the information sought in

the public record is necessary to support what appears to be a

justiciable claimof the person.

(9)(a) Upon witten request nmade and signed by a journalist
on or after Decenber 16, 1999, a public office, or person
responsi bl e for public records, having custody of the records of
the agency enploying a specified peace officer, parole officer,
probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional enployee, youth services
enpl oyee, firefighter, EMI, or investigator of the bureau of
crimnal identification and investigation shall disclose to the
journalist the address of the actual personal residence of the

peace officer, parole officer, probation officer, bailiff,
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prosecuting attorney, assistant prosecuting attorney, correctional
enpl oyee, youth services enployee, firefighter, EMI, or

i nvestigator of the bureau of crimnal identification and

i nvestigation and, if the peace officer's, parole officer's,
probation officer's, bailiff's, prosecuting attorney's, assistant
prosecuting attorney's, correctional enployee's, youth services
enpl oyee's, firefighter's, EMI's, or investigator of the bureau of
crimnal identification and investigation's spouse, former spouse,
or child is enployed by a public office, the nane and address of
the enpl oyer of the peace officer's, parole officer's, probation
officer's, bailiff's, prosecuting attorney's, assistant
prosecuting attorney's, correctional enployee's, youth services
enpl oyee's, firefighter's, EMI's, or investigator of the bureau of
crimnal identification and investigation' s spouse, former spouse,
or child. The request shall include the journalist's nane and
title and the nane and address of the journalist's enpl oyer and
shall state that disclosure of the information sought would be in

the public interest.

(b) Division (B)(9)(a) of this section also applies to
journalist requests for custoner information maintained by a
muni ci pal ly owned or operated public utility, other than soci al
security nunbers and any private financial information such as
credit reports, paynment nethods, credit card nunbers, and bank

account infornation.

(c) As used in division (B)(9) of this section, "journalist"
nmeans a person engaged in, connected with, or enployed by any news
medi um including a newspaper, nmmagazi ne, press association, news
agency, or wire service, a radio or television station, or a
simlar nmedium for the purpose of gathering, processing,
transmtting, conpiling, editing, or dissemnating information for

the general public.

(OQ(1) If a person allegedly is aggrieved by the failure of a
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public office or the person responsible for public records to
pronptly prepare a public record and to nake it available to the
person for inspection in accordance with division (B) of this
section or by any other failure of a public office or the person
responsi ble for public records to conply with an obligation in
accordance with division (B) of this section, the person allegedly
aggri eved may conmence a mandamus action to obtain a judgment that
orders the public office or the person responsible for the public
record to conply with division (B) of this section, that awards
court costs and reasonable attorney's fees to the person that
instituted the mandanus action, and, if applicable, that includes
an order fixing statutory damages under division (C) (1) of this
section. The mandanus action may be commenced in the court of
common pleas of the county in which division (B) of this section
al l egedly was not conplied with, in the supreme court pursuant to
its original jurisdiction under Section 2 of Article IV, Chio
Constitution, or in the court of appeals for the appellate
district in which division (B) of this section allegedly was not
complied with pursuant to its original jurisdiction under Section
3 of Article IV, Chio Constitution.

If a requestor transnmits a witten request by hand delivery
or certified mail to inspect or receive copies of any public
record in a manner that fairly describes the public record or
class of public records to the public office or person responsible
for the requested public records, except as otherw se provided in
this section, the requestor shall be entitled to recover the
anmount of statutory damages set forth in this division if a court
determ nes that the public office or the person responsible for
public records failed to conply with an obligation in accordance

with division (B) of this section.

The anount of statutory danmages shall be fixed at one hundred

dollars for each business day during which the public office or
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person responsible for the requested public records failed to
comply with an obligation in accordance with division (B) of this
section, beginning with the day on which the requester files a
mandamus action to recover statutory damages, up to a maxi mum of
one thousand dollars. The award of statutory damages shall not be
construed as a penalty, but as conpensation for injury arising
fromlost use of the requested information. The existence of this
injury shall be conclusively presuned. The award of statutory
damages shall be in addition to all other renedi es authorized by

this section.

The court may reduce an award of statutory damages or not
award statutory damages if the court deternines both of the

foll ow ng:

(a) That, based on the ordinary application of statutory |aw
and case law as it existed at the time of the conduct or
t hreat ened conduct of the public office or person responsible for
the requested public records that allegedly constitutes a failure
to conply with an obligation in accordance with division (B) of
this section and that was the basis of the mandamus action, a
wel | -informed public office or person responsible for the
requested public records reasonably would believe that the conduct
or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to
comply with an obligation in accordance with division (B) of this

section;

(b) That a well-inforned public office or person responsible
for the requested public records reasonably woul d believe that the
conduct or threatened conduct of the public office or person
responsi ble for the requested public records would serve the
public policy that underlies the authority that is asserted as

permitting that conduct or threatened conduct.

(2)(a) If the court issues a wit of mandanus that orders the
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public office or the person responsible for the public record to
comply with division (B) of this section and determ nes that the
ci rcunstances described in division (C (1) of this section exist,
the court shall determine and award to the relator all court

costs.

(b) If the court renders a judgnent that orders the public
office or the person responsible for the public record to conply
with division (B) of this section, the court nay award reasonabl e
attorney's fees subject to reduction as described in division
(O (2)(c) of this section. The court shall award reasonabl e
attorney's fees, subject to reduction as described in division

(O (2)(c) of this section when either of the follow ng applies:

(i) The public office or the person responsible for the
public records failed to respond affirnatively or negatively to
the public records request in accordance with the tine all owed

under division (B) of this section.

(ii) The public office or the person responsible for the
public records promised to pernit the relator to inspect or
receive copies of the public records requested within a specified
period of time but failed to fulfill that prom se within that

specified period of tine.

(c) Court costs and reasonable attorney's fees awarded under
this section shall be construed as renedial and not punitive.
Reasonabl e attorney's fees shall include reasonable fees incurred
to produce proof of the reasonabl eness and amobunt of the fees and
to otherwise litigate entitlenment to the fees. The court may
reduce an award of attorney's fees to the relator or not award
attorney's fees to the relator if the court determ nes both of the

foll ow ng:

(i) That, based on the ordinary application of statutory |aw

and case law as it existed at the tinme of the conduct or
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t hreat ened conduct of the public office or person responsible for
the requested public records that allegedly constitutes a failure
to conply with an obligation in accordance with division (B) of
this section and that was the basis of the nandanus action, a

wel | -informed public office or person responsible for the
requested public records reasonably would believe that the conduct
or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to
comply with an obligation in accordance with division (B) of this

section;

(ii) That a well-informed public office or person responsible
for the requested public records reasonably woul d believe that the
conduct or threatened conduct of the public office or person
responsi ble for the requested public records as described in
division (O (2)(c)(i) of this section would serve the public
policy that underlies the authority that is asserted as permtting

t hat conduct or threatened conduct.

(D) Chapter 1347. of the Revised Code does not limt the

provi sions of this section.

(E)(1) To ensure that all enployees of public offices are
appropriately educated about a public office's obligations under
division (B) of this section, all elected officials or their
appropri ate designees shall attend training approved by the
attorney general as provided in section 109.43 of the Revised
Code. In addition, all public offices shall adopt a public records
policy in conpliance with this section for responding to public
records requests. In adopting a public records policy under this
division, a public office nay obtain guidance fromthe nodel
public records policy devel oped and provided to the public office
by the attorney general under section 109.43 of the Revised Code.
Except as otherwi se provided in this section, the policy may not

linmt the nunber of public records that the public office wll
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nmake available to a single person, may not limt the nunber of
public records that it will nmake available during a fixed period
of time, and may not establish a fixed period of time before it
will respond to a request for inspection or copying of public

records, unless that period is |ess than eight hours.

(2) The public office shall distribute the public records
policy adopted by the public office under division (E)(1) of this
section to the enployee of the public office who is the records
custodi an or records nmanager or otherw se has custody of the
records of that office. The public office shall require that
enpl oyee to acknow edge recei pt of the copy of the public records
policy. The public office shall create a poster that describes its
public records policy and shall post the poster in a conspicuous
place in the public office and in all |ocations where the public
of fice has branch offices. The public office may post its public
records policy on the internet web site of the public office if
the public office maintains an internet web site. A public office
that has established a manual or handbook of its general policies
and procedures for all enployees of the public office shal
i nclude the public records policy of the public office in the

manual or handbook

(F)(1) The bureau of notor vehicles nmay adopt rul es pursuant
to Chapter 119. of the Revised Code to reasonably linit the nunber
of bul k conmercial special extraction requests nmade by a person
for the same records or for updated records during a cal endar
year. The rules may include provisions for charges to be made for
bul k commerci al special extraction requests for the actual cost of
the bureau, plus special extraction costs, plus ten per cent. The
bureau may charge for expenses for redacting information, the

rel ease of which is prohibited by | aw
(2) As used in division (F)(1) of this section:

(a) "Actual cost" nmeans the cost of depleted supplies,
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records storage nmedia costs, actual nmailing and alternative
delivery costs, or other transmtting costs, and any direct
equi pment operating and mai ntenance costs, including actual costs

paid to private contractors for copying services.

(b) "Bulk comrercial special extraction request"” neans a
request for copies of a record for information in a format other
than the fornmat already available, or information that cannot be
extracted w thout exam nation of all items in a records series,
class of records, or data base by a person who intends to use or
forward the copies for surveys, marketing, solicitation, or resale
for comercial purposes. "Bul k commercial special extraction
request"” does not include a request by a person who gives
assurance to the bureau that the person meking the request does
not intend to use or forward the requested copies for surveys,

mar keting, solicitation, or resale for commercial purposes.

(c) "Commercial" means profit-seeking production, buying, or

selling of any good, service, or other product.

(d) "Special extraction costs" neans the cost of the tine
spent by the | owest paid enpl oyee conpetent to performthe task
the actual anount paid to outside private contractors enpl oyed by
the bureau, or the actual cost incurred to create conputer
prograns to nmake the special extraction. "Special extraction
costs" include any charges paid to a public agency for conputer or

records services.

(3) For purposes of divisions (F)(1) and (2) of this section,
"surveys, nmarketing, solicitation, or resale for comercia
pur poses” shall be narrowy construed and does not include
reporting or gathering news, reporting or gathering information to
assi st citizen oversight or understanding of the operation or

activities of governnent, or nonprofit educational research

Section 2. That existing section 149.43 of the Revised Code
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i s hereby repeal ed.

Section 3. Section 149.43 of the Revised Code is presented in
this act as a conposite of the section as anended by both Sub
H B. 64 and Am Sub. H B. 153 of the 129th General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anmendnents are to be
harnoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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