As Introduced

129th General Assembly
Regular Session S. B. No. 250
2011-2012

Senator Tavares

A BILL

To amend sections 5743.01, 5743.51, 5743.62, and
5743. 63 of the Revised Code to increase the
t obacco products excise tax rate and to add
di ssol vabl e tobacco products to the kinds of

products subject to the tax.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5743.01, 5743.51, 5743.62, and
5743. 63 of the Revised Code be anended to read as foll ows:

Sec. 5743.01. As used in this chapter:

(A) "Person" includes individuals, firns, partnerships,
associ ations, joint-stock conpani es, corporations, conbinations of
i ndividuals of any form and the state and any of its political

subdi vi si ons.
(B) "Whol esal e deal er” includes only those persons:

(1) Who bring in or cause to be brought into this state
unst anped ci garettes purchased directly fromthe manufacturer
producer, or inporter of cigarettes for sale in this state but
does not include persons who bring in or cause to be brought into
this state cigarettes with respect to which no evidence of tax

paynment is required thereon as provided in section 5743.04 of the
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Revi sed Code; or

(2) Who are engaged in the business of selling cigarettes or

tobacco products to others for the purpose of resale.

"Wol esal e deal er” does not include any cigarette
manuf act urer, export warehouse proprietor, or inporter with a
valid permt under 26 U S. C 5713 if that person sells cigarettes
inthis state only to whol esal e dealers holding valid and current
| i censes under section 5743.15 of the Revised Code or to an export

war ehouse proprietor or another manufacturer.
(O "Retail dealer" includes:

(1) Inreference to dealers in cigarettes, every person other
than a whol esal e deal er engaged in the business of selling
cigarettes in this state, regardl ess of whether the person is
located in this state or el sewhere, and regardl ess of quantity,

amount, or nunber of sal es;

(2) In reference to dealers in tobacco products, any person
inthis state engaged in the business of selling tobacco products
to ultinate consuners in this state, regardl ess of quantity,

amount, or nunber of sales.

(D) "Sale" includes exchange, barter, gift, offer for sale,
and distribution, and includes transactions in interstate or

foreign commerce

(E) "Cigarettes" includes any roll for snoking nmade wholly or
in part of tobacco, irrespective of size or shape, and whether or
not such tobacco is flavored, adulterated, or m xed with any other
i ngredient, the wapper or cover of which is nmade of paper,
reconstituted cigarette tobacco, honogeni zed cigarette tobacco,
cigarette tobacco sheet, or any simlar materials other than cigar

t obacco.

(F) "Package" neans the individual package, box, or other
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container in or fromwhich retail sales of cigarettes are nornally

made or intended to be made.

(G "Stanp" includes an inpression made by a netering device

as provided for in section 5743.04 of the Revised Code.

(H) "Storage" includes any keeping or retention of cigarettes

or tobacco products for use or consunption in this state.

(1) "Use" includes the exercise of any right or power

incidental to the ownership of cigarettes or tobacco products.

(J) "Tobacco product" or "other tobacco product” nmeans any

product nmade from tobacco, other than cigarettes, that is nmade for

stoking—or—chewing—or—both to be snoked, chewed, or dissol ved
orally, and snuff.

(K) "Whol esal e price" neans the invoice price, including al
federal excise taxes, at which the nmanufacturer of the tobacco
product sells the tobacco product to unaffiliated distributors,
excl udi ng any di scounts based on the nethod of paynent of the
i nvoice or on tinme of paynent of the invoice. If the taxpayer buys
fromother than a manufacturer, "whol esale price" nmeans the
i nvoice price, including all federal excise taxes and excl udi ng
any di scounts based on the nethod of paynment of the invoice or on

time of paynment of the invoice.
(L) "Distributor" means:

(1) Any manufacturer who sells, barters, exchanges, or
di stributes tobacco products to a retail dealer in the state,
except when selling to a retail dealer that has filed with the
manuf acturer a signed statenent agreeing to pay and be liable for

the tax inposed by section 5743.51 of the Revised Code;

(2) Any whol esal e dealer | ocated in the state who receives
tobacco products froma manufacturer, or who receives tobacco

products on which the tax inposed by this chapter has not been
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pai d;

(3) Any whol esal e deal er | ocated outside the state who sells,
barters, exchanges, or distributes tobacco products to a whol esal e

or retail dealer in the state; or

(4) Any retail dealer who receives tobacco products on which
the tax has not or will not be paid by another distributor,
including a retail dealer that has filed a signed statenent with a
manuf acturer in which the retail dealer agrees to pay and be
liable for the tax that woul d ot herw se be inposed on the

manuf acturer by section 5743.51 of the Revised Code.

(M "Taxpayer" neans any person liable for the tax inposed by
section 5743.51, 5743.62, or 5743.63 of the Revised Code.

(N) "Seller"” means any person | ocated outside this state
engaged in the business of selling tobacco products to consumers

for storage, use, or other consunption in this state.

(O "Manufacturer" neans any person who nanufactures and

sells cigarettes or tobacco products.

(P) "Inporter" means any person that is authorized, under a
valid permt issued under Section 5713 of the Internal Revenue
Code, to inport finished cigarettes into the United States, either

directly or indirectly.

Sec. 5743.51. (A) To provide revenue for the general revenue
fund of the state, an excise tax on tobacco products is hereby
levied at the rate of seventeen fifty-five per cent of the
whol esal e price of the tobacco product received by a distributor
or sold by a manufacturer to a retail dealer located in this
state. Each distributor who brings tobacco products, or causes
tobacco products to be brought, into this state for distribution
wWthin this state, or any out-of-state distributor who sells

tobacco products to wholesale or retail dealers located in this
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state for resale by those wholesale or retail dealers is liable
for the tax inposed by this section. Only one sale of the sane

article shall be used in conputing the amobunt of the tax due.

(B) The treasurer of state shall place to the credit of the
tax refund fund created by section 5703. 052 of the Revised Code,
out of the receipts fromthe tax levied by this section, anounts
equal to the refunds certified by the tax comm ssioner pursuant to
section 5743.53 of the Revised Code. The bal ance of the taxes
col l ected under this section shall be paid into the genera

revenue fund.

(C) The conmi ssioner nay adopt rules as are necessary to
assist in the enforcenent and admi nistration of sections 5743.51
to 5743.66 of the Revised Code, including rules providing for the

rem ssion of penalties inposed.

(D) A manufacturer is not liable for paynent of the tax
i mposed by this section for sales of tobacco products to a retail
deal er that has filed a signed statement with the manufacturer in
which the retail dealer agrees to pay and be liable for the tax,
as long as the manufacturer has provided a copy of the statenent

to the tax conmm ssi oner

Sec. 5743.62. (A) To provide revenue for the general revenue
fund of the state, an excise tax is hereby |evied on the seller of
tobacco products in this state at the rate of seventeen fifty-five
per cent of the wholesale price of the tobacco product whenever
the tobacco product is delivered to a consuner in this state for
the storage, use, or other consunption of such tobacco products.
The tax inposed by this section applies only to sellers having
nexus in this state, as defined in section 5741. 01 of the Revised
Code.

(B) A seller of tobacco products who has nexus in this state

as defined in section 5741. 01 of the Revised Code shall register
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with the tax conmi ssioner and supply any information concerning
the seller's contacts with this state as nay be required by the
tax commi ssioner. A seller who does not have nexus in this state
may voluntarily register with the tax conmi ssioner. A seller who
voluntarily registers with the tax comm ssioner is entitled to the
sanme benefits and is subject to the sanme duties and requirenents
as a seller required to be registered with the tax comm ssi oner

under this division.

(© Each seller of tobacco products subject to the tax |evied
by this section, on or before the | ast day of each nonth, shal
file with the tax comm ssioner a return for the precedi ng nonth
showi ng any information the tax conm ssioner finds necessary for
the proper adm nistration of sections 5743.51 to 5743.66 of the
Revi sed Code, together with remttance of the tax due, payable to
the treasurer of state. The return and paynent of the tax required
by this section shall be filed in such a manner that it is
received by the tax commi ssioner on or before the |last day of the
nonth followi ng the reporting period. If the returnis filed and
t he amount of the tax shown on the return to be due is paid on or
before the date the return is required to be filed, the seller is
entitled to a discount equal to two and five-tenths per cent of

t he amobunt shown on the return to be due.

(D) The tax conmi ssioner shall imediately forward to the
treasurer of state all noney received fromthe tax levied by this
section, and the treasurer shall credit the anbunt to the genera

revenue fund.

(E) Each seller of tobacco products subject to the tax |evied
by this section shall mark on the invoices of tobacco products
sold that the tax levied by that section has been paid and shal
i ndicate the seller's account nunber as assigned by the tax

conmi ssi oner.

Page 6

141
142
143
144
145
146
147
148

149
150
151
152
153
154
155
156
157
158
159
160
161
162

163
164
165
166

167
168
169
170
171



S. B. No. 250
As Introduced

Sec. 5743.63. (A) To provide revenue for the general revenue
fund of the state, an excise tax is hereby levied on the storage,
use, or other consunption of tobacco products at the rate of
seventeen fifty-five per cent of the whol esale price of the
t obacco product, provided the tax has not been paid by the seller
as provided in section 5743.62 of the Revised Code, or by the
distributor as provided in section 5743.51 of the Revised Code.

(B) Each person subject to the tax levied by this section, on
or before the |ast day of each nonth, shall file with the tax
conmm ssioner a return for the precedi ng nonth show ng any
i nformation the tax commi ssioner finds necessary for the proper
adm ni stration of sections 5743.51 to 5743.66 of the Revised Code,
together with remttance of the tax due, payable to the treasurer
of state. The return and paynent of the tax required by this
section shall be filed in such a nanner that it is received by the
tax comni ssioner on or before the |ast day of the nonth follow ng

the reporting period.

(C The tax conmi ssioner shall imediately forward to the
treasurer of state all noney received fromthe tax levied by this
section, and the treasurer shall credit the anbunt to the genera

revenue fund.

Section 2. That existing sections 5743.01, 5743.51, 5743.62,
and 5743. 63 of the Revised Code are hereby repeal ed.
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