As Passed by the Senate

129th General Assembly
Regular Session Sub. S. B. No. 268
2011-2012

Senator Eklund

Cosponsors: Senators Seitz, Patton, LaRose, Jones, Wagoner, Bacon,

Coley, Hite, Hughes, Lehner, Niehaus, Widener

A BILL

To anend sections 2901. 07, 2953.51, 2953.52, and
2953. 53 of the Revised Code to provide for the
taking of a DNA sanple froma person who is
charged with a felony but not arrested for the
of fense or whose DNA sanple related to a felony
of fense was not taken when required and to provide
for a court order, upon the person's request,
requiring the Bureau of Criminal I|dentification

and I nvestigation to seal DNA speci nmens, records,
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and profiles taken froma person when the person
is found not guilty, the charges are dism ssed
with prejudice, or the charges are di sm ssed

wi t hout prejudice and the statute of limtations

has expired.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2901. 07, 2953.51, 2953.52, and
2953. 53 of the Revi sed Code be anended to read as foll ows:

2901.07. (A) As used in this section:

"DNA anal ysi s" and "DNA speci nen" have the sanme neani ngs
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as in section 109.573 of the Revi sed Code.

(2) "Jail" and "comrunity-based correctional facility" have

the same neanings as in section 2929.01 of the Revised Code.

(3) "Post-rel ease control" has the same neaning as in section
2967. 01 of the Revised Code.

(4) "Head of the arresting | aw enforcenent agency" neans
whi chever of the following is applicable regarding the arrest in

guesti on:

(a) If the arrest was made by a sheriff or a deputy sheriff,
the sheriff who nmade the arrest or who enploys the deputy sheriff

who made the arrest;

(b) If the arrest was nmade by a | aw enforcenment officer of a
| aw enf orcenent agency of a municipal corporation, the chief of
police, marshal, or other chief |aw enforcenent officer of the

agency that enploys the officer who nade the arrest;

(c) If the arrest was made by a constable or a | aw
enforcement officer of a township police departnment or police
district police force, the constable who made the arrest or the
chief Iaw enforcenment officer of the departnment or agency that

enpl oys the officer who nmade the arrest;

(d) If the arrest was made by the superintendent or a trooper
of the state highway patrol, the superintendent of the state

hi ghway patr ol

(e) If the arrest was made by a | aw enforcenent officer not
identified in division (A)(4)(a), (b), (c), or (d) of this
section, the chief |aw enforcenent officer of the | aw enforcenent

agency that enploys the officer who nmade the arrest.

(5) "Detention facility" has the sane neaning as in section
2921. 01 of the Revi sed Code.

(B)(1)(a) On and after July 1, 2011, a person who is eighteen
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years of age or older and who is arrested on or after July 1,

2011, for a felony offense shall subnmit to a DNA speci nen
col l ection procedure adninistered by the head of the arresting | aw
enf orcement agency. The head of the arresting | aw enforcenent
agency shall cause the DNA specinmen to be collected fromthe
person during the intake process at the jail, comunity-based
correctional facility, detention facility, or |aw enforcenment
agency office or station to which the arrested person is taken
after the arrest. The head of the arresting | aw enforcenment agency
shal |l cause the DNA specinmen to be collected in accordance with

division (C) of this section

(b) If a person who is charged with a felony on or after July

1, 2011, has not been arrested and first appears before a court or

nagi strate in response to a sunmmons, or if the head of the

arresting | aw enforcenent agency has not adninistered a DNA

speci nen_col |l ection procedure upon the person arrested for a

felony in accordance with division (B)(1)(a) of this section by

the tine of the arraignnent or first appearance of the person, the

court shall order the person to appear before the sheriff or chief

of police of the county or nunicipal corporation within

twenty-four hours to submit to a DNA specinen coll ection procedure

adm ni stered by the sheriff or chief of police. The sheriff or

chief of police shall cause the DNA specinen to be collected from

the person in accordance with division (C of this section

(c) Every court with jurisdiction over a case involving a

person with respect to whomdivision (B)(1)(a) or (b) of this

section requires the head of a | aw enforcenent agency or a sheriff

or chief of police to admnister a DNA specinmen collection

procedure upon the person shall ingquire at the tine of the

person's sentenci ng whether or not the person has submtted to a

DNA speci nen col |l ection procedure pursuant to division (B)(1)(a)

or (b) of this section for the original arrest or court appearance
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upon which the sentence is based. If the person has not subnmtted

to a DNA specinen collection procedure for the original arrest or

court appearance upon which the sentence is based, the court shal

order the person to appear before the sheriff or chief of police

of the county or municipal corporation within twenty-four hours to

subnit to a DNA specinen collection procedure adninistered by the

sheriff or chief of police. The sheriff or chief of police shal

cause the DNA specinen to be collected in accordance with division

(C) of this section.

(d) If a person is in the custody of a | aw enforcenent agency

or a detention facility, if the chief |aw enforcenent officer or

chief admnistrative officer of the detention facility discovers

that a warrant has been issued or a bill of information has been

filed alleqging the person to have committed an of fense ot her than

the offense for which the person is in custody, and if the other

al l eged offense is one for which a DNA specinen is to be coll ected

fromthe person pursuant to division (B)(1)(a) or (b) of this

section, the chief |aw enforcenent officer or chief adnmnistrative

officer shall cause a DNA specinen to be collected fromthe person

in accordance with division (C) of this section.

(2) Regardl ess of when the conviction occurred or the guilty
pl ea was entered, a person who has been convicted of, is convicted
of , has pleaded guilty to, or pleads guilty to a felony offense,
who is sentenced to a prison termor to a comunity residential
sanction in a jail or community-based correctional facility for
that of fense pursuant to section 2929.16 of the Revised Code, and
who does not provide a DNA specinen pursuant to division (B)(1) of
this section, and a person who has been convicted of, is convicted
of, has pleaded guilty to, or pleads guilty to a m sdeneanor
offense listed in division (D) of this section, who is sentenced
to a termof inprisonnment for that offense, and who does not

provi de a DNA speci nen pursuant to division (B)(1) of this
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section, shall subnit to a DNA specinmen collection procedure
adm ni stered by the director of rehabilitation and correction or
the chief administrative officer of the jail or other detention
facility in which the person is serving the termof inprisonnment.
If the person serves the prison termin a state correctiona
institution, the director of rehabilitation and correction shal
cause the DNA specinen to be collected fromthe person during the
i ntake process at the reception facility designated by the
director. If the person serves the community residential sanction
or termof inprisonment in ajail, a community-based correctiona
facility, or another county, multicounty, nunicipal,

muni ci pal -county, or nulticounty-nmunicipal detention facility, the
chief administrative officer of the jail, conmmunity-based
correctional facility, or detention facility shall cause the DNA
specinen to be collected fromthe person during the intake process
at the jail, community-based correctional facility, or detention
facility. The DNA specinmen shall be collected in accordance with

division (C) of this section

(3) Regardl ess of when the conviction occurred or the guilty
pl ea was entered, if a person has been convicted of, is convicted
of, has pleaded guilty to, or pleads guilty to a felony offense or
a m sdermeanor offense listed in division (D) of this section, is
serving a prison term comunity residential sanction, or term of
i mprisonnent for that offense, and does not provide a DNA speci nmen
pursuant to division (B)(1) or (2) of this section, prior to the
person's release fromthe prison term comunity residential
sanction, or inprisonnment, the person shall submt to, and the
director of rehabilitation and correction or the chief
adm ni strative officer of the jail, comunity-based correctional
facility, or detention facility in which the person is serving the
prison term conmunity residential sanction, or term of
i mprisonnent shall adninister, a DNA specinen coll ection procedure

at the state correctional institution, jail, comunity-based
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correctional facility, or detention facility in which the person
is serving the prison term comunity residential sanction, or
termof inprisonnment. The DNA specinen shall be collected in

accordance with division (C) of this section.

(4) (a) Regardl ess of when the conviction occurred or the
guilty plea was entered, if a person has been convicted of, is
convicted of, has pleaded guilty to, or pleads guilty to a felony
of fense or a mi sdeneanor offense listed in division (D) of this
section and the person is on probation, rel eased on parol e, under
transitional control, on comunity control, on post-release
control, or under any other type of supervised rel ease under the
supervision of a probation departnent or the adult parole
authority for that offense, and did not provide a DNA speci nen
pursuant to division (B)(1), (2), or (3) of this section, the
person shall submit to a DNA specinen collection procedure
admi ni stered by the chief administrative officer of the probation
departnent or the adult parole authority. The DNA speci nen shal
be collected in accordance with division (C) of this section. If
the person refuses to submit to a DNA speci nen coll ection
procedure as provided in this division, the person may be subject

to the provisions of section 2967.15 of the Revised Code.

(b) If a person to whomdivision (B)(4)(a) of this section
applies is sent to jail or is returned to a jail, community-based
correctional facility, or state correctional institution for a
violation of the ternms and conditions of the probation, parole,
transitional control, other rel ease, or post-release control, if
the person was or will be serving a termof inprisonnent, prison
term or community residential sanction for commtting a felony
of fense or for commtting a m sdenmeanor offense listed in division
(D) of this section, and if the person did not provide a DNA
speci nen pursuant to division (B)(1), (2), (3), or (4)(a) of this

section, the person shall subnit to, and the director of
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rehabilitation and correction or the chief administrative officer
of the jail or community-based correctional facility shal
adm ni ster, a DNA specinmen collection procedure at the jail,
comuni ty- based correctional facility, or state correctional
institution in which the person is serving the term of

i mprisonnent, prison term or comunity residential sanction. The
DNA speci men shall be collected fromthe person in accordance wth

division (C of this section

(5) Regardl ess of when the conviction occurred or the guilty
plea was entered, if a person has been convicted of, is convicted
of , has pleaded guilty to, or pleads guilty to a felony offense or
a m sdenmeanor offense listed in division (D) of this section, the
person is not sentenced to a prison term a comunity residentia
sanction in a jail or conmunity-based correctional facility, a
termof inprisonment, or any type of supervised rel ease under the
supervi sion of a probation departnent or the adult parole
authority, and the person does not provide a DNA speci nen pursuant
to division (B)(1), (2), (3), (4)(a), or (4)(b) of this section
the sentencing court shall order the person to report to the
county probation departnment inmediately after sentencing to subnit
to a DNA specinen collection procedure adm nistered by the chief
adm nistrative officer of the county probation office. If the
person is incarcerated at the tinme of sentencing, the person shal
subnit to a DNA specinmen collection procedure admini stered by the
director of rehabilitation and correction or the chief
adm ni strative officer of the jail or other detention facility in
whi ch the person is incarcerated. The DNA speci nen shall be

collected in accordance with division (C) of this section.

(C If the DNA specinmen is collected by w thdraw ng bl ood
fromthe person or a simlarly invasive procedure, a physician,
regi stered nurse, licensed practical nurse, duly licensed clinical

| aboratory technician, or other qualified nedical practitioner

Page 7

178
179
180
181
182
183
184
185

186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205

206
207
208
209



Sub. S. B. No. 268
As Passed by the Senate

shall collect in a nedically approved manner the DNA speci nen
required to be collected pursuant to division (B) of this section.
If the DNA specinmen is collected by swabbing for buccal cells or a
simlarly noninvasive procedure, this section does not require
that the DNA specinmen be collected by a qualified nedica
practitioner of that nature. No later than fifteen days after the
date of the collection of the DNA specinen, the head of the

arresting | aw enforcenment agency., the sheriff or chief of police,

the chief |aw enforcenent officer, or the chief adm nistrative

officer of the detention facility regarding a DNA speci men taken

pursuant to division (B)(1) of this section, the director of
rehabilitation and correction or the chief adm nistrative officer
of the iait . I I , | facility I
mH-Heeunty—runi-eipal- detention facility r—whiehthepersenis

. . . . . Lon:
of inprisonment regarding a DNA speci nen taken pursuant to
division (B)(2), (3), or (4)(b) of this section, the chief
adm ni strative officer of the probation departnent or the adult
parol e authority regardi ng a DNA speci nen taken pursuant to
division (B)(4)(a) of this section, or the chief adm nistrative
of ficer of the county probation office, the director of
rehabilitati on and correction, or the chief admnistrative officer
of the jail—er—other detention facility in—which the personis
hcarcerated regardi ng a DNA speci nen taken pursuant to division
(B)(5) of this section, whichever is applicable, shall cause the
DNA specinmen to be forwarded to the bureau of crimn nal
identification and investigation in accordance with procedures
establ i shed by the superintendent of the bureau under division (H)
of section 109.573 of the Revised Code. The bureau shall provide
the specinen vials, mailing tubes, |abels, postage, and
i nstructions needed for the collection and forwardi ng of the DNA

speci nen to the bureau.
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(D) The DNA specinen collection duty set forth in division
(B)(1) of this section applies to any person who is eighteen years
of age or ol der and who is—arrested on or after July 1, 2011, fer

is arrested for or charged with any felony offense or is in any

ot her circunstance described in that division. The DNA speci nen
collection duties set forth in divisions (B)(2), (3), (4)(a),

(4)(b), and (5) of this section apply to any person who has been
convicted of, is convicted of, has pleaded guilty to, or pleads
guilty to any felony offense or any of the followi ng m sdeneanor

of f enses:

(1) A misdeneanor violation, an attenpt to commt a
n sdenmeanor violation, or conplicity in conmitting a ni sdemeanor
viol ation of section 2907.04 of the Revised Code;

(2) A m sdeneanor violation of any | aw that arose out of the
sanme facts and circunstances and sane act as did a charge agai nst
the person of a violation of section 2903.01, 2903. 02, 2905.01,
2907. 02, 2907.03, 2907.04, 2907.05, or 2911.11 of the Revised Code
that previously was di smssed or anended or as did a charge
agai nst the person of a violation of section 2907.12 of the
Revi sed Code as it existed prior to Septenber 3, 1996, that

previously was di snm ssed or anended,;

(3) A nmisdeneanor violation of section 2919.23 of the Revised
Code that woul d have been a violation of section 2905.04 of the
Revi sed Code as it existed prior to July 1, 1996, had it been

committed prior to that date;

(4) A sexually oriented offense or a child-victimoriented
of fense, both as defined in section 2950.01 of the Revised Code,
that is a m sdenmeanor, if, inrelation to that offense, the
offender is a tier Ill sex offender/child-victimoffender, as
defined in section 2950. 01 of the Revised Code.

(E) The director of rehabilitation and correction may
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prescribe rules in accordance with Chapter 119. of the Revised
Code to collect a DNA specinen, as provided in this section, from
an of fender whose supervision is transferred fromanother state to
this state in accordance with the interstate conpact for adult

of f ender supervision described in section 5149.21 of the Revised
Code.

Sec. 2953.51. As used in sections 2953.51 to 2953.56 of the
Revi sed Code:

(A "No bill" nmeans a report by the foreperson or deputy
foreperson of a grand jury that an indictnent is not found by the
grand jury against a person who has been held to answer before the

grand jury for the conmm ssion of an offense.

(B) "Prosecutor" has the same nmeaning as in section 2953. 31
of the Revised Code.

(© "Court" neans the court in which a case is pending at the
time a finding of not guilty in the case or a dismssal of the
complaint, indictnment, or information in the case is entered on
the mnutes or journal of the court, or the court to which the
foreperson or deputy foreperson of a grand jury reports, pursuant
to section 2939.23 of the Revised Code, that the grand jury has

returned a no bill

(D) "Oficial records" neans all records that are possessed
by any public office or agency that relate to a crimnal case,
including, but not linited to: the notation to the case in the
crimnal docket; all subpoenas issued in the case; all papers and
docunments filed by the defendant or the prosecutor in the case;
all records of all testinony and evidence presented in al
proceedings in the case; all court files, papers, docunents,
folders, entries, affidavits, or wits that pertain to the case;
all conmputer, mcrofilm nmicrofiche, or mcrodot records, indices,

or references to the case; all index references to the case; al
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fingerprints and photographs; all DNA specinmens, DNA records, and

DNA profiles; all records and investigative reports pertaining to
the case that are possessed by any | aw enforcenent officer or
agency, except that any records or reports that are the specific
i nvestigatory work product of a |aw enforcenent officer or agency
are not and shall not be considered to be official records when
they are in the possession of that officer or agency; and al

i nvestigative records and reports other than those possessed by a
| aw enforcenment officer or agency pertaining to the case.
"Official records" does not include records or reports naintained
pursuant to section 2151.421 of the Revised Code by a public
children services agency or the departnment of job and family

servi ces.

(E) "DNA database,” "DNA record,” "DNA specinmen,"” and "Il aw

enf orcement agency" have the sane neanings as in section 109.573
of the Revi sed Code.

(F) "Fingerprints filed for record" has the sane neani ng as
in section 2953.31 of the Revised Code.

Sec. 2953.52. (A) (1) Any person, who is found not guilty of
an offense by a jury or a court or who is the defendant named in a
di sm ssed conplaint, indictment, or infornmation, may apply to the

court for an order to seal his the person's official records in

the case. Except as provided in section 2953.61 of the Revised
Code, the application may be filed at any tine after the finding
of not guilty or the dismissal of the conplaint, indictnment, or
information is entered upon the mnutes of the court or the

journal, whichever entry occurs first.

(2) Any person, against whoma no bill is entered by a grand
jury, may apply to the court for an order to seal his official
records in the case. Except as provided in section 2953.61 of the

Revi sed Code, the application may be filed at any tinme after the
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expiration of two years after the date on which the fereman
foreperson or deputy fereman foreperson of the grand jury reports

to the court that the grand jury has reported a no bill.

(B)(1) Upon the filing of an application pursuant to division
(A) of this section, the court shall set a date for a hearing and
shall notify the prosecutor in the case of the hearing on the
application. The prosecutor nmay object to the granting of the
application by filing an objection with the court prior to the
date set for the hearing. The prosecutor shall specify in the

obj ection the reasons he the prosecutor believes justify a denial

of the application.

(2) The court shall do each of the follow ng,__except as

provided in division (B)(3) of this section:

(a) (i) Determ ne whether the person was found not guilty in
the case, or the conplaint, indictnent, or information in the case
was disnissed, or a no bill was returned in the case and a period
of two years or a longer period as required by section 2953. 61 of
the Revised Code has expired fromthe date of the report to the

court of that no bill by the fereman foreperson or deputy fereman
foreperson of the grand jury;

(ii) If the conplaint, indictnent, or information in the case

was di sni ssed, determ ne whether it was dism ssed with prejudice

or without prejudice and, if it was disnissed wthout prejudice,

determ ne whether the relevant statute of |limtations has expired;

(b) Determ ne whether crimnal proceedings are pending

agai nst the person;

(c) If the prosecutor has filed an objection in accordance
with division (B)(1) of this section, consider the reasons agai nst
granting the application specified by the prosecutor in the

obj ecti on;

(d) Weigh the interests of the person in having the official
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records pertaining to the case sealed against the legitimte

needs, if any, of the government to nmintain those records.

(3) ILf the court determines after conplying with division

(BY(2)(a) of this section that the person was found not quilty in

the case, that the conmplaint, indictnent, or information in the

case was disnissed with prejudice, or that the conplaint,

indictment, or information in the case was di sm ssed wi t hout

prejudice and that the relevant statute of linitations has

expired, the court shall issue an order to the superintendent of

the bureau of crimnal identification and investigation directing

that the superintendent seal or cause to be sealed the official

records in the case consisting of DNA specinens that are in the

possessi on of the bureau and all DNA records and DNA profiles. The

determ nati ons and consi derations described in divisions

(BY(2)(b), (c), and (d) of this section do not apply with respect

to a determ nation of the court described in this division.

(4) The determ nations described in this division are

separate fromthe determ nation described in division (B)(3) of

this section. If the court determ nes, after conplying with
division (B)(2) of this section, that the person was found not
guilty in the case, that the conplaint, indictnent, or information
in the case was dismssed, or that a no bill was returned in the
case and that the appropriate period of time has expired fromthe
date of the report to the court of the no bill by the foereman
foreperson or deputy feremwan foreperson of the grand jury; that no
crimnal proceedings are pendi ng agai nst the person; and the
interests of the person in having the records pertaining to the
case seal ed are not outwei ghed by any |l egitinmte governmenta

needs to maintain such records, or if division (E)(2)(b) of

section 4301.69 of the Revised Code applies, in addition to the

order _required under division (B)(3) of this section, the court

shall issue an order directing that all official records
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pertaining to the case be sealed and that, except as provided in
section 2953.53 of the Revised Code, the proceedings in the case

be deened not to have occurred.

(5) Any DNA specinens. DNA records., and DNA profiles ordered

to be sealed under this section shall not be sealed if the person

with respect to whomthe order applies is otherwise eligible to

have DNA records or a DNA profile in the national DNA index

system

Sec. 2953.53. (A) The court shall send notice of any order to

seal official records issued pursuant to division (B)(3) of

section 2953.52 of the Revised Code to the bureau of crimna

identification and investigation and shall send notice of any

order issued pursuant to division (B)(4) of that section to any

public office or agency that the court knows or has reason to
bel i eve may have any record of the case, whether or not it is an
official record, that is the subject of the order. The notice

shall be sent by certified mail, return receipt requested.

(B) A person whose official records have been seal ed pursuant
to an order issued pursuant to section 2953.52 of the Revised Code
may present a copy of that order and a witten request to conply
withit, to a public office or agency that has a record of the

case that is the subject of the order

(C© An order to seal official records issued pursuant to
section 2953.52 of the Revised Code applies to every public office
or agency that has a record of the case that is the subject of the
order, regardl ess of whether it receives notice of the hearing on
the application for the order to seal the official records or
receives a copy of the order to seal the official records pursuant

to division (A or (B) of this section.

(D) Upon receiving a copy of an order to seal officia

records pursuant to division (A) or (B) of this section or upon
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ot herwi se beconmi ng aware of an applicable order to seal official
records issued pursuant to section 2953.52 of the Revised Code,

public office or agency shall conmply with the order and, if

applicable, with the provisions of section 2953.54 of the Revised

Code, except that it may nmaintain a record of the case that is the

subject of the order if the record is maintained for the purpose
of conmpiling statistical data only and does not contain any
reference to the person who is the subject of the case and the

order.

A public office or agency al so may nmintain an index of
seal ed official records, in a formsimlar to that for seal ed
records of conviction as set forth in division (F) of section
2953. 32 of the Revised Code, access to which may not be afforded

to any person other than the person who has custody of the sealed

of ficial records. The sealed official records to which such an
i ndex pertains shall not be available to any person, except that
the official records of a case that have been seal ed may be nade

avail able to the followi ng persons for the foll owi ng purposes:

(1) To the person who is the subject of the records upon
witten application, and to any other person naned in the

application, for any purpose;

(2) To a |l aw enforcenment officer who was involved in the
case, for use in the officer's defense of a civil action arising

out of the officer's involvenent in that case;

(3) To a prosecuting attorney or the prosecuting attorney's
assistants to determne a defendant's eligibility to enter a
pre-trial diversion program established pursuant to section
2935. 36 of the Revi sed Code;

(4) To a prosecuting attorney or the prosecuting attorney's
assistants to deternmine a defendant's eligibility to enter a

pre-trial diversion programunder division (E)(2)(b) of section
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4301. 69 of the Revi sed Code. 461

Section 2. That existing sections 2901. 07, 2953.51, 2953.52, 462
and 2953.53 of the Revised Code are hereby repeal ed. 463



