As Introduced

129th General Assembly
Regular Session S. B. No. 322
2011-2012

Senator Gentile

Cosponsors: Senators Kearney, Tavares, Schiavoni

A BILL

To amend sections 122.17, 122.171, and 5747.07 and to
enact section 5747.073 of the Revised Code to
aut horize an income tax withholding credit for a
manuf act urer that expands production or that

restarts production at an idle facility.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 122.17, 122.171, and 5747.07 be
amended and section 5747.073 of the Revised Code be enacted to

read as foll ows:

Sec. 122.17. (A) As used in this section:

(1) "lIncone tax revenue" neans the total anount withheld
under section 5747.06 of the Revised Code by the taxpayer during
the taxabl e year, or during the cal endar year that includes the
tax period, fromthe conpensati on of each enpl oyee enployed in the
project to the extent the enployee's w thhol dings are not used to
determ ne the credit under section 122.171 or 5747.073 of the

Revi sed Code. "l ncone tax revenue" excludes anmounts w thheld

before the day the taxpayer becones eligible for the credit.

(2) "Baseline income tax revenue" means incone tax revenue

except that the applicable wthholding period is the twelve nonths
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i medi ately preceding the date the tax credit authority approves
the taxpayer's application rmultiplied by the sumof one plus an
annual pay increase factor to be deternined by the tax credit
authority. If the taxpayer becones eligible for the credit after
the first day of the taxpayer's taxable year or after the first
day of the cal endar year that includes the tax period, the
taxpayer's baseline income tax revenue for the first such taxable
or cal endar year of credit eligibility shall be reduced in
proportion to the nunber of days during the taxable or cal endar
year for which the taxpayer was not eligible for the credit. For
subsequent taxable or cal endar years, "baseline incone tax
revenue" equal s the unreduced baseline income tax revenue for the
precedi ng taxabl e or cal endar year nmultiplied by the sum of one

pl us the pay increase factor.

(3) "Excess incone tax revenue" means incone tax revenue

m nus basel i ne i ncone tax revenue.

(B) The tax credit authority may make grants under this
section to foster job creation in this state. Such a grant shal
take the formof a refundable credit all owed agai nst the tax
i nposed by section 5725.18, 5729.03, 5733.06, or 5747.02 or |evied
under Chapter 5751. of the Revised Code. The credit shall be
clainmed for the taxable years or tax periods specified in the
taxpayer's agreenment with the tax credit authority under division
(D) of this section. Wth respect to taxes inposed under section
5733.06 or 5747.02 or Chapter 5751. of the Revised Code, the
credit shall be clained in the order required under section
5733.98, 5747.98, or 5751.98 of the Revised Code. The anount of
the credit available for a taxable year or for a cal endar year
that includes a tax period equals the excess inconme tax revenue
for that year multiplied by the percentage specified in the
agreenment with the tax credit authority. Any credit granted under

this section against the tax inposed by section 5733.06 or 5747.02
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of the Revised Code, to the extent not fully utilized agai nst such
tax for taxable years ending prior to 2008, shall automatically be
converted without any action taken by the tax credit authority to
a credit against the tax |evied under Chapter 5751. of the Revised
Code for tax periods beginning on or after July 1, 2008, provided
that the person to whomthe credit was granted is subject to such
tax. The converted credit shall apply to those cal endar years in

whi ch the remai ni ng taxabl e years specified in the agreenment end.

(O A taxpayer or potential taxpayer who proposes a project
to create new jobs in this state may apply to the tax credit
authority to enter into an agreenent for a tax credit under this
section. The director of devel opnent shall prescribe the form of
the application. After receipt of an application, the authority
may enter into an agreenent with the taxpayer for a credit under

this section if it determnes all of the follow ng:

(1) The taxpayer's project will increase payroll and incone

tax revenue;

(2) The taxpayer's project is economcally sound and will
benefit the people of this state by increasing opportunities for

enpl oyment and strengthening the econony of this state;

(3) Receiving the tax credit is a major factor in the

taxpayer's decision to go forward with the project.

(D) An agreenent under this section shall include all of the

fol | owi ng:

(1) A detailed description of the project that is the subject

of the agreenent;

(2) The termof the tax credit, which shall not exceed
fifteen years, and the first taxable year, or first cal endar year

that includes a tax period, for which the credit may be cl ai ned;

(3) Arequirenment that the taxpayer shall maintain operations
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at the project location for at |east the greater of seven years or

the termof the credit plus three years;

(4) The percentage, as determined by the tax credit
authority, of excess incone tax revenue that will be all owed as
the amount of the credit for each taxable year or for each

cal endar year that includes a tax period;

(5) The pay increase factor to be applied to the taxpayer's

basel i ne i ncone tax revenue;

(6) A requirenment that the taxpayer annually shall report to
the director of devel opment enpl oynent, tax wi thhol ding,
i nvestnent, and other information the director needs to perform

the director's duties under this section

(7) Arequirenment that the director of devel opnent annually
review the information reported under division (D)(6) of this
section and verify conpliance with the agreenment; if the taxpayer
is in conpliance, a requirenent that the director issue a
certificate to the taxpayer stating that the information has been
verified and identifying the anbunt of the credit that may be

clainmed for the taxable or cal endar year

(8) A provision providing that the taxpayer may not relocate
a substantial nunber of enploynment positions from el sewhere in
this state to the project location unless the director of
devel oprment deternmines that the |legislative authority of the
county, township, or municipal corporation fromwhich the
enpl oynent positions would be rel ocated has been notified by the

taxpayer of the relocation

For purposes of this section, the novenent of an enpl oynent
position fromone political subdivision to another political
subdi vi sion shall be considered a relocation of an enpl oynent
position unless the enploynent position in the first politica

subdi vision is repl aced.
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(E) If a taxpayer fails to neet or conply with any condition
or requirenent set forth in a tax credit agreenent, the tax credit
authority nay amend the agreenent to reduce the percentage or term
of the tax credit. The reduction of the percentage or term may

take effect in the current taxable or cal endar year.

(F) Projects that consist solely of point-of-final-purchase
retail facilities are not eligible for a tax credit under this
section. If a project consists of both point-of-final-purchase
retail facilities and nonretail facilities, only the portion of
the project consisting of the nonretail facilities is eligible for
a tax credit and only the excess incone tax revenue fromthe
nonretail facilities shall be considered when conputing the anopunt
of the tax credit. If a warehouse facility is part of a
poi nt-of-final -purchase retail facility and supplies only that
facility, the warehouse facility is not eligible for a tax credit.
Catal og distribution centers are not considered
poi nt-of-final -purchase retail facilities for the purposes of this

division, and are eligible for tax credits under this section.

(G Financial statenents and other information submitted to
t he departnment of devel opment or the tax credit authority by an
applicant or recipient of a tax credit under this section, and any
i nformation taken for any purpose from such statenents or
information, are not public records subject to section 149. 43 of
the Revi sed Code. However, the chairperson of the authority may
make use of the statements and other information for purposes of
i ssuing public reports or in connection with court proceedings
concerning tax credit agreenents under this section. Upon the
request of the tax comm ssioner or, if the applicant or recipient
is an insurance conpany, upon the request of the superintendent of
i nsurance, the chairperson of the authority shall provide to the
conmmi ssi oner or superintendent any statement or information

subnitted by an applicant or recipient of a tax credit in
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connection with the credit. The conm ssioner or superintendent
shal |l preserve the confidentiality of the statenent or

i nf ormati on.

(H A taxpayer claining a credit under this section shal
submit to the tax conmi ssioner or, if the taxpayer is an insurance
company, to the superintendent of insurance, a copy of the
director of developnent's certificate of verification under
division (D)(7) of this section with the taxpayer's tax report or
return for the taxable year or for the cal endar year that includes
the tax period. Failure to submt a copy of the certificate with
the report or return does not invalidate a claimfor a credit if
the taxpayer submits a copy of the certificate to the comm ssioner
or superintendent within sixty days after the conm ssioner or

superintendent requests it.

(1) The director of devel opnent, after consultation with the
tax comni ssioner and the superintendent of insurance and in
accordance with Chapter 119. of the Revised Code, shall adopt
rul es necessary to inplement this section. The rules nay provide
for recipients of tax credits under this section to be charged
fees to cover adm nistrative costs of the tax credit program The
fees collected shall be credited to the tax incentive prograns
operating fund created in section 122.174 of the Revised Code. At
the time the director gives public notice under division (A of
section 119.03 of the Revised Code of the adoption of the rules,
the director shall submit copies of the proposed rules to the
chairpersons of the standing conmittees on econonic devel opnent in

the senate and the house of representatives.

(J) For the purposes of this section, a taxpayer may incl ude
a partnership, a corporation that has nmade an el ecti on under
subchapter S of chapter one of subtitle A of the Internal Revenue
Code, or any other business entity through which inconme flows as a

distributive share to its owners. A partnership, S-corporation, or
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ot her such business entity nay elect to pass the credit received
under this section through to the persons to whomthe incone or
profit of the partnership, S-corporation, or other entity is
distributed. The el ection shall be made on the annual report
requi red under division (D)(6) of this section. The election
applies to and is irrevocable for the credit for which the report
is submtted. If the election is nade, the credit shall be
apportioned anong those persons in the sanme proportions as those

in which the incone or profit is distributed.

(K) If the director of devel opment deternines that a taxpayer
who has received a credit under this section is not conplying with
the requirenent under division (D)(3) of this section, the
director shall notify the tax credit authority of the
nonconpl i ance. After receiving such a notice, and after giving the
t axpayer an opportunity to explain the nonconpliance, the tax
credit authority may require the taxpayer to refund to this state

a portion of the credit in accordance with the foll ow ng:

(1) If the taxpayer maintai ned operations at the project
| ocation for a period |less than or equal to the termof the
credit, an anmount not exceedi ng one hundred per cent of the sum of

any credits allowed and received under this section;

(2) If the taxpayer mmintai ned operations at the project
| ocation for a period longer than the termof the credit, but |ess
than the greater of seven years or the termof the credit plus
three years, an anobunt not exceedi ng seventy-five per cent of the

sum of any credits all owed and received under this section.

In determning the portion of the tax credit to be refunded
to this state, the tax credit authority shall consider the effect
of market conditions on the taxpayer's project and whether the
taxpayer continues to nmmintain other operations in this state.
After making the deternination, the authority shall certify the

amount to be refunded to the tax comm ssioner or superintendent of
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i nsurance, as appropriate. If the amount is certified to the
conm ssi oner, the comm ssioner shall nake an assessnent for that
anount agai nst the taxpayer under Chapter 5733., 5747., or 5751.

of the Revised Code. If the anpbunt is certified to the
superintendent, the superintendent shall make an assessnent for

t hat anount agai nst the taxpayer under Chapter 5725. or 5729. of
the Revised Code. The tine limtations on assessnments under those
chapters do not apply to an assessnent under this division, but
the commi ssioner or superintendent, as appropriate, shall nake the
assessnent within one year after the date the authority certifies

to the conmi ssioner or superintendent the anount to be refunded.

(L) On or before the first day of August each year, the
director of devel opnent shall submit a report to the governor, the
presi dent of the senate, and the speaker of the house of
representatives on the tax credit programunder this section. The
report shall include information on the nunber of agreenents that
were entered into under this section during the precedi ng cal endar
year, a description of the project that is the subject of each
such agreenment, and an update on the status of projects under

agreenents entered into before the precedi ng cal endar year

(M There is hereby created the tax credit authority, which
consists of the director of devel opnent and four ot her nenbers
appoi nted as follows: the governor, the president of the senate,
and the speaker of the house of representatives each shall appoint
one nmenber who shall be a specialist in economc devel opnent; the
governor also shall appoint a nmenber who is a specialist in
taxation. O the initial appointees, the nenbers appointed by the
governor shall serve a termof two years; the nenbers appoi nted by
the president of the senate and the speaker of the house of
representatives shall serve a termof four years. Thereafter,
terms of office shall be for four years. Initial appointnents to

the authority shall be made within thirty days after January 13,
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1993. Each nenber shall serve on the authority until the end of
the termfor which the menber was appoi nted. Vacanci es shall be
filled in the same manner provided for original appointnents. Any
nmenber appointed to fill a vacancy occurring prior to the
expiration of the termfor which the nenber's predecessor was
appoi nted shall hold office for the remai nder of that term
Menmbers nay be reappointed to the authority. Menbers of the
authority shall receive their necessary and actual expenses while
engaged in the business of the authority. The director of

devel oprment shall serve as chairperson of the authority, and the
menbers annual |y shall el ect a vice-chairperson from anong
thensel ves. Three menbers of the authority constitute a quorumto
transact and vote on the business of the authority. The mgjority
vote of the nenmbership of the authority is necessary to approve

any such business, including the election of the vice-chairperson.

The director of devel opnment may appoi nt a professional
enpl oyee of the departnent of devel opnent to serve as the
director's substitute at a neeting of the authority. The director
shall nmake the appointnent in witing. In the absence of the
director froma neeting of the authority, the appointed substitute
shal |l serve as chairperson. In the absence of both the director
and the director's substitute froma neeting, the vice-chairperson

shal | serve as chairperson

(N) For purposes of the credits granted by this section
agai nst the taxes inposed under sections 5725.18 and 5729. 03 of
the Revised Code, "taxable year" means the period covered by the

taxpayer's annual statenent to the superintendent of insurance.

Sec. 122.171. (A) As used in this section:

(1) "Capital investnent project” neans a plan of investnent
at a project site for the acquisition, construction, renovation,

or repair of buildings, machinery, or equipnent, or for
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capitalized costs of basic research and new product devel opnent
determ ned in accordance with generally accepted accounting

principles, but does not include any of the follow ng:

(a) Paynments nmade for the acquisition of personal property

through operating | eases;
(b) Project costs paid before January 1, 2002,

(c) Paynments nade to a related nenber as defined in section
5733.042 of the Revised Code or to a consolidated el ected taxpayer
or a combi ned taxpayer as defined in section 5751.01 of the
Revi sed Code.

(2) "Eligible business" nmeans a taxpayer and its rel ated

menbers with Chio operations satisfying all of the foll ow ng:

(a) The taxpayer enploys at |least five hundred full-tine
equi val ent enpl oyees or has an annual payroll of at |east
thirty-five mllion dollars at the tine the tax credit authority

grants the tax credit under this section

(b) The taxpayer nmkes or causes to be nmade paynents for the

capital investnent project of one of the foll ow ng:

(i) If the taxpayer is engaged at the project site primarily
as a manufacturer, at least fifty mllion dollars in the aggregate
at the project site during a period of three consecutive cal endar
years, including the calendar year that includes a day of the
taxpayer's taxabl e year or tax period with respect to which the

credit is granted,

(ii) If the taxpayer is engaged at the project site primarily
in significant corporate adm nistrative functions, as defined by
the director of devel opnent by rule, at least twenty mllion
dollars in the aggregate at the project site during a period of
three consecutive cal endar years including the cal endar year that

i ncludes a day of the taxpayer's taxable year or tax period with
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respect to which the credit is granted;

(iii) If the taxpayer is applying to enter into an agreenent
for a tax credit authorized under division (B)(3) of this section,
at least five nmillion dollars in the aggregate at the project site
during a period of three consecutive cal endar years, including the
cal endar year that includes a day of the taxpayer's taxable year

or tax period with respect to which the credit is granted.

(c) The taxpayer had a capital investment project reviewed
and approved by the tax credit authority as provided in divisions
(O, (D), and (E) of this section.

(3) "Full-tinme equival ent enpl oyees" neans the quotient
obt ai ned by dividing the total nunber of hours for which enployees
were conpensated for employnent in the project by two thousand
eighty. "Full-tine equival ent enpl oyees" shall exclude hours that

are counted for a credit under section 122.17 of the Revi sed Code.

(4) "lInconme tax revenue" neans the total anount withheld
under section 5747.06 of the Revised Code by the taxpayer during
the taxabl e year, or during the cal endar year that includes the
tax period, fromthe conpensation of all enployees enployed in the
proj ect whose hours of conpensation are included in calculating

the number of full-tinme equival ent enpl oyees but excluding any

wi thholding clained as a credit under section 5747.073 of the
Revi sed Code.

(5) "Manufacturer" has the sane neaning as in section
5739. 011 of the Revised Code.

(6) "Project site" neans an integrated conplex of facilities
inthis state, as specified by the tax credit authority under this
section, within a fifteen-mle radius where a taxpayer is

primarily operating as an eligible business.

(7) "Related nmenber" has the sane neaning as in section

5733. 042 of the Revised Code as that section existed on the
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effective date of its amendnent by Am Sub. H. B. 215 of the 122nd
general assenbly, Septenber 29, 1997.

(8) "Taxable year" includes, in the case of a donestic or
foreign insurance conpany, the cal endar year ending on the
thirty-first day of Decenber preceding the day the superintendent
of insurance is required to certify to the treasurer of state
under section 5725.20 or 5729.05 of the Revised Code the anmount of

taxes due frominsurance conpani es.

(B) The tax credit authority created under section 122.17 of
the Revised Code may grant tax credits under this section for the
pur pose of fostering job retention in this state. Upon application
by an eligible business and upon consideration of the
recommendati on of the director of budget and managenent, tax
comni ssioner, the superintendent of insurance in the case of an
i nsurance conpany, and director of devel opnent under division (O
of this section, the tax credit authority nmay grant the foll ow ng
credits against the tax inposed by section 5725.18, 5729. 03,
5733.06, 5747.02, or 5751.02 of the Revised Code:

(1) A nonrefundable credit to an eligible business;

(2) Arefundable credit to an eligible business neeting the
follow ng conditions, provided that the director of budget and
managenent, tax commi ssioner, superintendent of insurance in the
case of an insurance conpany, and director of devel opnent have
reconmended the granting of the credit to the tax credit authority
before July 1, 2011:

(a) The business retains at |east one thousand full-tine

equi val ent enpl oyees at the project site.

(b) The busi ness makes or causes to be made paynments for a
capital investnent project of at least twenty-five mllion dollars
in the aggregate at the project site during a period of three

consecutive cal endar years, including the cal endar year that
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i ncludes a day of the business' taxable year or tax period with

respect to which the credit is granted.

(c) I'n 2010, the business received a witten offer of
financial incentives fromanother state of the United States that
the director determ nes to be sufficient inducenent for the
business to relocate the business' operations fromthis state to

t hat state.

(3) Arefundable credit to an eligible business with a total
annual payroll of at least twenty nmillion dollars, provided that
the tax credit authority grants the tax credit on or after July 1,
2011, and before January 1, 2014.

The credits authorized in divisions (B)(1), (2), and (3) of
this section may be granted for a period up to fifteen taxable
years or, in the case of the tax levied by section 5751.02 of the
Revi sed Code, for a period of up to fifteen cal endar years. The
credit anount for a taxable year or a cal endar year that includes
the tax period for which a credit may be clained equal s the incone
tax revenue for that year nultiplied by the percentage specified
in the agreenent with the tax credit authority. The percentage my
not exceed seventy-five per cent. The credit shall be claimed in
the order required under section 5725.98, 5729.98, 5733. 98,
5747.98, or 5751.98 of the Revised Code. In deternining the
percentage and termof the credit, the tax credit authority shal
consi der both the nunber of full-tine equival ent enpl oyees and the
val ue of the capital investnment project. The credit anmount may not
be based on the incone tax revenue for a cal endar year before the
cal endar year in which the tax credit authority specifies the tax
credit is to begin, and the credit shall be clainmed only for the
taxabl e years or tax periods specified in the eligible business’
agreenment with the tax credit authority. In no event shall the
credit be clained for a taxable year or tax period termnating

before the date specified in the agreenent. Any credit granted
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under this section against the tax inposed by section 5733.06 or
5747.02 of the Revised Code, to the extent not fully utilized
agai nst such tax for taxable years ending prior to 2008, shal
automatically be converted without any action taken by the tax
credit authority to a credit against the tax |evied under Chapter
5751. of the Revised Code for tax periods beginning on or after
July 1, 2008, provided that the person to whomthe credit was
granted is subject to such tax. The converted credit shall apply
to those cal endar years in which the renmaining taxable years

specified in the agreenent end.

If a nonrefundable credit allowed under division (B)(1) of
this section for a taxable year or tax period exceeds the
taxpayer's tax liability for that year or period, the excess may
be carried forward for the three succeedi ng taxabl e or cal endar
years, but the amount of any excess credit allowed in any taxable
year or tax period shall be deducted fromthe bal ance carried

forward to the succeedi ng year or peri od.

(O A taxpayer that proposes a capital investnment project to
retain jobs in this state may apply to the tax credit authority to
enter into an agreenent for a tax credit under this section. The
di rector of devel opnent shall prescribe the formof the
application. After receipt of an application, the authority shal
forward copies of the application to the director of budget and
nmanagenent, the tax commi ssioner, the superintendent of insurance
in the case of an insurance conpany, and the director of
devel oprnent, each of whom shall review the application to
determ ne the econonic inpact the proposed project would have on
the state and the affected political subdivisions and shall submt
a summary of their determnations and recomendations to the

aut hority.

(D) Upon review and consideration of the determ nations and

reconmendati ons described in division (C) of this section, the tax
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credit authority may enter into an agreenent with the taxpayer for
a credit under this section if the authority deternines all of the

fol | owi ng:

(1) The taxpayer's capital investnent project will result in

the retention of enploynent in this state.

(2) The taxpayer is economcally sound and has the ability to

conpl ete the proposed capital investnent project.

(3) The taxpayer intends to and has the ability to maintain
operations at the project site for at |least the greater of (a) the

termof the credit plus three years, or (b) seven years.

(4) Receiving the credit is a major factor in the taxpayer's

deci sion to begin, continue with, or conplete the project.

(5) If the taxpayer is applying to enter into an agreenent
for a tax credit authorized under division (B)(3) of this section,
the taxpayer's capital investnent project will be located in the
political subdivision in which the taxpayer maintains its

princi pal place of business.

(E) An agreenment under this section shall include all of the

foll ow ng:

(1) A detailed description of the project that is the subject
of the agreenent, including the amount of the investnent, the
peri od over which the investnment has been or is being nade, the
nunber of full-tine equival ent enpl oyees at the project site, and

the anticipated i nconme tax revenue to be generated.

(2) The termof the credit, the percentage of the tax credit,
the maxi mum annual value of tax credits that nay be all owed each

year, and the first year for which the credit may be cl ai ned.

(3) Arequirenent that the taxpayer maintain operations at
the project site for at | east the greater of (a) the termof the

credit plus three years, or (b) seven years.
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(4)(a) In the case of a credit granted under division (B)(1)
of this section, a requirenent that the taxpayer retain at |east
five hundred full-time equival ent enpl oyees at the project site
and within this state for the entire termof the credit, or a
requi rement that the taxpayer mmintain an annual payroll of at
| east thirty-five mllion dollars for the entire termof the

credit;

(b) In the case of a credit granted under division (B)(2) of

this section, a requirenment that the taxpayer retain at |east one

thousand full-tinme equival ent enpl oyees at the project site and

within this state for the entire termof the credit;

(c) In the case of a credit granted under division (B)(3) of

this section, either of the follow ng:

(i) Arequirenent that the taxpayer retain at |east five
hundred full-time equival ent enpl oyees at the project site and
within this state for the entire termof the credit and a
requi rement that the taxpayer nmintain an annual payroll of at

| east twenty million dollars for the entire termof the credit;

(ii) Arequirenent that the taxpayer maintain an annual
payroll of at least thirty-five mllion dollars for the entire

termof the credit.

(5) Arequirenent that the taxpayer annually report to the
di rector of devel opnment enploynent, tax withhol ding, capital
i nvestnent, and other information the director needs to perform

the director's duties under this section

(6) Arequirenment that the director of devel opnent annually
review the annual reports of the taxpayer to verify the
i nformation reported under division (E)(5) of this section and
conpliance with the agreenment. Upon verification, the director
shall issue a certificate to the taxpayer stating that the

i nformati on has been verified and identifying the anount of the
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credit for the taxable year or cal endar year that includes the tax
period. In determning the nunber of full-tinme equival ent

enpl oyees, no position shall be counted that is filled by an

enpl oyee who is included in the calculation of a tax credit under
section 122.17 of the Revised Code.

(7) A provision providing that the taxpayer may not relocate
a substantial nunber of enploynment positions from el sewhere in
this state to the project site unless the director of devel opnent
determ nes that the taxpayer notified the legislative authority of
the county, township, or rmunicipal corporation fromwhich the

enpl oyment positions would be rel ocated.

For purposes of this section, the novenent of an enpl oynent
position fromone political subdivision to another political
subdi vi sion shall be considered a relocation of an enpl oynent
position unless the novenent is confined to the project site. The
transfer of an enpl oynent position fromone political subdivision
to another political subdivision shall not be considered a
rel ocati on of an enmploynent position if the enploynment position in
the first political subdivision is replaced by another enpl oynent

posi ti on.

(8) A waiver by the taxpayer of any linmtations periods
relating to assessments or adjustnments resulting fromthe

taxpayer's failure to conply with the agreenent.

(F) If a taxpayer fails to neet or conply with any condition
or requirenment set forth in a tax credit agreenent, the tax credit
authority nmay amend the agreenent to reduce the percentage or term
of the credit. The reduction of the percentage or term may take

effect in the current taxable or cal endar year.

(G Financial statenments and other information submtted to
the departnent of devel opment or the tax credit authority by an

applicant for or recipient of a tax credit under this section, and
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any information taken for any purpose fromsuch statenments or
information, are not public records subject to section 149. 43 of
the Revi sed Code. However, the chairperson of the authority may
make use of the statements and other information for purposes of
i ssuing public reports or in connection with court proceedings
concerning tax credit agreenents under this section. Upon the
request of the tax conm ssioner, or the superintendent of

i nsurance in the case of an insurance conpany, the chairperson of
the authority shall provide to the conm ssioner or superintendent
any statenment or other information subnitted by an applicant for
or recipient of a tax credit in connection with the credit. The
commi ssi oner or superintendent shall preserve the confidentiality

of the statenent or other information.

(H A taxpayer claimng a tax credit under this section shall
submt to the tax conmm ssioner or, in the case of an insurance
conmpany, to the superintendent of insurance, a copy of the
di rector of developnent's certificate of verification under
division (E)(6) of this section with the taxpayer's tax report or
return for the taxable year or for the cal endar year that includes
the tax period. Failure to submt a copy of the certificate with
the report or return does not invalidate a claimfor a credit if
the taxpayer subnmits a copy of the certificate to the conm ssioner
or superintendent within sixty days after the conmi ssioner or

superi ntendent requests it.

(I') For the purposes of this section, a taxpayer nay include
a partnership, a corporation that has nmade an el ecti on under
subchapter S of chapter one of subtitle A of the Internal Revenue
Code, or any other business entity through which incone flows as a
distributive share to its owners. A partnership, S-corporation, or
ot her such business entity nay elect to pass the credit received
under this section through to the persons to whomthe incone or

profit of the partnership, S-corporation, or other entity is

Page 18

520
521
522
523
524
525
526
527
528
529
530
531
532

533
534
535
536
537
538
539
540
541
542
543

544
545
546
547
548
549
550
551



S. B. No. 322
As Introduced

di stributed. The election shall be made on the annual report
requi red under division (E)(5) of this section. The el ection
applies to and is irrevocable for the credit for which the report
is submitted. If the election is nmade, the credit shall be
apportioned anong those persons in the same proportions as those

in which the incone or profit is distributed.

(J) If the director of devel opnent determ nes that a taxpayer
that received a tax credit under this section is not conplying
with the requirement under division (E)(3) of this section, the
director shall notify the tax credit authority of the
nonconpl i ance. After receiving such a notice, and after giving the
taxpayer an opportunity to explain the nonconpliance, the
authority may term nate the agreenent and require the taxpayer to
refund to the state all or a portion of the credit clained in

previous years, as follows:

(1) If the taxpayer nmmintai ned operations at the project site
for less than or equal to the termof the credit, an anount not to
exceed one hundred per cent of the sumof any tax credits all owed

and recei ved under this section.

(2) If the taxpayer maintained operations at the project site
| onger than the termof the credit, but less than the greater of
(a) the termof the credit plus three years, or (b) seven years,
the anmount required to be refunded shall not exceed seventy-five
per cent of the sumof any tax credits allowed and received under

this section.

In determning the portion of the credit to be refunded to
this state, the authority shall consider the effect of market
conditions on the taxpayer's project and whether the taxpayer
continues to maintain other operations in this state. After making
the deternination, the authority shall certify the anount to be
refunded to the tax commi ssioner or the superintendent of

i nsurance. |If the taxpayer is not an insurance conpany, the
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conmm ssi oner shall make an assessnent for that anpbunt agai nst the
t axpayer under Chapter 5733., 5747., or 5751. of the Revised Code.
If the taxpayer is an insurance conpany, the superintendent of

i nsurance shall make an assessnent under section 5725.222 or

5729. 102 of the Revised Code. The tinme limtations on assessnents
under those chapters and sections do not apply to an assessnent
under this division, but the conm ssioner or superintendent shal
nmake the assessnent within one year after the date the authority
certifies to the conmm ssioner or superintendent the anmount to be

r ef unded.

(K) The director of devel opment, after consultation with the
tax commi ssioner and the superintendent of insurance and in
accordance with Chapter 119. of the Revised Code, shall adopt
rul es necessary to inplement this section. The rules nay provide
for recipients of tax credits under this section to be charged
fees to cover adnministrative costs of the tax credit program The
fees collected shall be credited to the tax incentive prograns
operating fund created in section 122.174 of the Revised Code. At
the tinme the director gives public notice under division (A) of
section 119.03 of the Revised Code of the adoption of the rules,
the director shall submt copies of the proposed rules to the
chairpersons of the standing conmittees on econonic devel opnent in

the senate and the house of representatives.

(L) On or before the first day of August of each year, the
di rector of devel opnent shall subnit a report to the governor, the
president of the senate, and the speaker of the house of
representatives on the tax credit programunder this section. The
report shall include information on the nunber of agreenents that
were entered into under this section during the precedi ng cal endar
year, a description of the project that is the subject of each
such agreenment, and an update on the status of projects under

agreenents entered into before the precedi ng cal endar year.
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(M (1) The aggregate anount of tax credits issued under
division (B)(1) of this section during any cal endar year for
capital investnent projects reviewed and approved by the tax

credit authority may not exceed the follow ng anmounts:
(a) For 2010, thirteen nillion dollars;

(b) For 2011 through 2023, the amount of the limt for the

precedi ng cal endar year plus thirteen nmllion dollars;

(c) For 2024 and each year thereafter, one hundred

ninety-five mllion dollars.

(2) The aggregate anount of tax credits authorized under
divisions (B)(2) and (3) of this section and allowed to be cl ai ned
by taxpayers in any cal endar year for capital inprovenent projects
revi ewed and approved by the tax credit authority in 2011, 2012,
and 2013 conbi ned shall not exceed twenty-five mllion dollars. An
anount equal to the aggregate anount of credits first authorized
in cal endar year 2011, 2012, and 2013 nmay be clai ned over the
ensui ng period up to fifteen years, subject to the ternms of

i ndividual tax credit agreenents.

The limtations in division (M of this section do not apply
to credits for capital investnment projects approved by the tax
credit authority before July 1, 20009.

Sec. 5747.07. (A) As used in this section:

(1) "Partial weekly withholding period" neans a period during
whi ch an enployer directly, indirectly, or constructively pays
conmpensation to, or credits conpensation to the benefit of, an
enpl oyee, and that consists of a consecutive Saturday, Sunday,
Monday, and Tuesday or a consecutive Wdnesday, Thursday, and
Friday. There are two partial weekly w thhol ding periods each
week, except that a partial weekly w thhol ding period cannot

extend fromone cal endar year into the next calendar year; if the
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first day of January falls on a day other than Saturday or
Wednesday, the partial weekly wi thhol ding period ends on the
thirty-first day of Decenber and there are three partial weekly
wi t hhol di ng periods during that week.

(2) "Undeposited taxes" nmeans the taxes an enpl oyer is
required to deduct and wi thhold from an enpl oyee's conpensati on
pursuant to section 5747.06 of the Revised Code that have not been
renmitted to the tax conmi ssioner pursuant to this section or to
the treasurer of state pursuant to section 5747.072 of the Revised
Code.

(3) A "week" begins on Saturday and concludes at the end of

the foll owi ng Friday.

(B) Except as provided in divisions (C) and (D) of this
section and—n, division (A of section 5747.072 of the Revised
Code, and section 5747.073 of the Revised Code., every enpl oyer

required to deduct and wi thhold any anount under section 5747.06
of the Revised Code shall file a return and shall pay the anount

requi red by law as foll ows:

(1) An enpl oyer who accunulates or is required to accunul ate
undeposi ted taxes of one hundred thousand dollars or nore during a
partial weekly w thhol ding period shall make the paynment of the
undeposited taxes by the close of the first banking day after the
day on which the accumnul ati on reaches one hundred thousand
dollars. |If required under division (I) of this section, the
paynment shall be nade by el ectronic funds transfer under section
5747.072 of the Revised Code.

(2)(a) Except as required by division (B)(1) of this section,
an enpl oyer described in division (B)(2)(b) of this section shal
meke the paynment of undeposited taxes within three banking days
after the close of a partial weekly withholding period during

whi ch the enpl oyer was required to deduct and w thhold any anount
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under this chapter. |If required under division (lI) of this
section, the paynent shall be made by el ectronic funds transfer
under section 5747.072 of the Revised Code.

(b) For amounts required to be deducted and wi thheld during
1994, an enpl oyer described in division (B)(2)(b) of this section
is one whose actual or required paynments under this section
exceeded one hundred eighty thousand dollars during the
twel ve-nonth period endi ng June 30, 1993. For anounts required to
be deducted and withheld during 1995 and each year thereafter, an
enpl oyer described in division (B)(2)(b) of this section is one
whose actual or required paynents under this section were at |east
ei ghty-four thousand dollars during the twel ve-nonth period ending

on the thirtieth day of June of the preceding cal endar year

(3) Except as required by divisions (B)(1l) and (2) of this
section, if an enployer's actual or required paynents were nore
than two thousand dollars during the twelve-nonth period ending on
the thirtieth day of June of the preceding cal endar year, the
enpl oyer shall meke the paynent of undeposited taxes for each
nont h during which they were required to be withheld no later than
fifteen days following the last day of that nonth. The enpl oyer
shall file the return prescribed by the tax commi ssioner with the

paynent .

(4) Except as required by divisions (B)(1), (2), and (3) of
this section, an enpl oyer shall nake the paynent of undeposited
taxes for each cal endar quarter during which they were required to
be wi thheld no later than the |last day of the nonth follow ng the
| ast day of March, June, Septenber, and Decenber each year. The
enpl oyer shall file the return prescribed by the tax comm ssi oner

with the paynent.

(© The return and paynent schedul es prescribed by divisions
(B)(1) and (2) of this section do not apply to the return and

payrment of undeposited school district income taxes arising from
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taxes levied pursuant to Chapter 5748. of the Revised Code.
Undeposi ted school district income taxes shall be returned and
pai d pursuant to divisions (B)(3) and (4) of this section, as

appl i cabl e.

(D)(1) The requirements of division (B) of this section are
met if the amount paid is not | ess than ninety-five per cent of
the actual tax withheld or required to be withheld for the prior
quarterly, nmonthly, or partial weekly w thholding period, and the
under paynent is not due to willful neglect. Any underpaynent of
wi thheld tax shall be paid within thirty days of the date on which
the withheld tax was due without regard to division (D)(1) of this
section. An enployer described in division (B)(1) or (2) of this
section shall make the paynent by el ectronic funds transfer under
section 5747.072 of the Revised Code.

(2) If the tax conm ssioner believes that quarterly or
nonthly paynments would result in a delay that m ght jeopardize the
renmittance of withhol ding paynents, the conmi ssioner nay order
that the paynents be made weekly, or nore frequently if necessary,
and the paynents shall be made no | ater than three banking days
following the close of the period for which the jeopardy order is
made. An order requiring weekly or nore frequent paynents shall be
delivered to the enployer personally or by certified mail and
remains in effect until the conmm ssioner notifies the enployer to

the contrary.

(3) If conpelling circunstances exist concerning the
remittance of undeposited taxes, the comm ssioner may order the
enpl oyer to make paynments under any of the payment schedul es under
division (B) of this section. The order shall be delivered to the
enpl oyer personally or by certified nmail and shall remain in
effect until the conm ssioner notifies the enployer to the
contrary. For purposes of division (D)(3) of this section,

"conpel ling circunstances" exist if either or both of the
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following are true:

(a) Based upon annualization of paynments nmade or required to
be made during the preceding cal endar year and during the current
cal endar year, the enployer would be required for the next
cal endar year to make paynents under division (B)(2) of this

secti on.

(b) Based upon annualization of paynments nade or required to
be made during the current cal endar year, the enployer woul d be
required for the next cal endar year to nmake paynents under

division (B)(2) of this section.

(BE) (1) An enployer described in division (B)(1) or (2) of
this section shall file, not later than the |ast day of the nonth
following the end of each cal endar quarter, a return covering, but
not limted to, both the actual anmpunt deducted and w thheld and
the anount required to be deducted and withheld for the tax
i mposed under section 5747.02 of the Revised Code during each
partial weekly withholding period or portion of a partial weekly
wi t hhol di ng period during that quarter. The enployer shall file
the quarterly return even if the aggregate anount required to be
deducted and withheld for the quarter is zero dollars. At the tine
of filing the return, the enployer shall pay any anmounts of
undeposi ted taxes for the quarter, whether actually deducted and
wi thheld or required to be deducted and withheld, that have not
been previously paid. If required under division (1) of this
section, the paynent shall be made by el ectronic funds transfer
The tax comm ssioner shall prescribe the formand ot her

requi rements of the quarterly return

(2) In addition to other returns required to be filed and
paynents required to be made under this section, every enpl oyer
required to deduct and withhold taxes shall file, not later than
the thirty-first day of January of each year, an annual return

covering, but not limted to, both the aggregate anount deducted

Page 25

741

742
743
744
745
746

747
748
749
750

751
752
753
754
755
756
757
758
759
760
761
762
763
764
765
766
767

768
769
770
771
772



S. B. No. 322
As Introduced

and withheld and the aggregate anount required to be deducted and
wi thheld during the entire preceding year for the tax inposed
under section 5747.02 of the Revised Code and for each tax inposed
under Chapter 5748. of the Revised Code. At the time of filing
that return, the enployer shall pay over any anounts of

undeposi ted taxes for the preceding year, whether actually
deducted and withheld or required to be deducted and w t hhel d,
that have not been previously paid. The enployer shall make the
annual report, to each enployee and to the tax comm ssioner, of
the conpensation paid and each tax w thheld, as the conm ssi oner

by rule may prescribe.

Each enpl oyer required to deduct and withhold any tax is
l'iable for the paynment of that anount required to be deducted and
wi t hhel d, whether or not the tax has in fact been w thheld, unless
the failure to withhold was based upon the enpl oyer's good faith
in reliance upon the statenent of the enployee as to liability,
and the anmount shall be deened to be a special fund in trust for

the general revenue fund.

(F) Each enployer shall file with the enployer's annual
return the following itens of information on enployees for whom

wi thholding is required under section 5747.06 of the Revised Code:

(1) The full name of each enpl oyee, the enpl oyee's address,
the enpl oyee's school district of residence, and in the case of a
nonr esi dent enpl oyee, the enpl oyee's principal county of

enpl oynent ;
(2) The social security number of each enpl oyee;

(3) The total ampunt of compensation paid before any
deductions to each enployee for the period for which the annual

return i s made;

(4) The anount of the tax inposed by section 5747.02 of the

Revi sed Code and t he anount of each tax inposed under Chapter
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5748. of the Revised Code withheld fromthe conpensation of the
enpl oyee for the period for which the annual return is made. The
conmi ssi oner may extend upon good cause the period for filing any
notice or return required to be filed under this section and may
adopt rules relating to extensions of tine. If the extension
results in an extension of tine for the paynment of the anounts
withheld with respect to which the returnis filed, the enpl oyer
shall pay, at the tine the anount withheld is paid, an anount of

i nterest conputed at the rate per annum prescribed by section
5703. 47 of the Revised Code on that anount withheld, fromthe day
that amount was originally required to be paid to the day of
actual paynent or to the day an assessnment is issued under section
5747.13 of the Revised Code, whichever occurs first.

(5 In addition to all other interest charges and penalties
i mposed, all amounts of taxes withheld or required to be withheld
and remai ning unpaid after the day the anpbunts are required to be
pai d shall bear interest fromthe date prescribed for paynent at
the rate per annum prescribed by section 5703.47 of the Revised
Code on the anmount unpaid, in addition to the amount withheld,
until paid or until the day an assessnent is issued under section
5747. 13 of the Revi sed Code, whichever occurs first.

(G An enployee of a corporation, limted liability conpany,
or business trust having control or supervision of or charged with
the responsibility of filing the report and maki ng paynent, or an
of ficer, menber, manager, or trustee of a corporation, linited
liability conmpany, or business trust who is responsible for the
execution of the corporation's, limted liability conmpany's, or
busi ness trust's fiscal responsibilities, shall be personally
liable for failure to file the report or pay the tax due as
required by this section. The dissolution, termnation, or
bankruptcy of a corporation, limted liability conpany, or

busi ness trust does not discharge a responsible officer's,
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menber's, manager's, enployee's, or trustee's liability for a
failure of the corporation, linted liability conpany, or business

trust to file returns or pay tax due.

(H If an enployer required to deduct and wi thhold i ncone tax
from conpensation and to pay that tax to the state under sections
5747.06 and 5747.07 of the Revised Code sells the enployer's
busi ness or stock of nerchandise or quits the enpl oyer's business,
the taxes required to be deducted and withheld and paid to the
state pursuant to those sections prior to that tinme, together with
any interest and penalties inmposed on those taxes, becone due and
payabl e i medi ately, and that person shall make a final return
within fifteen days after the date of selling or quitting
busi ness. The enpl oyer's successor shall w thhold a sufficient
anount of the purchase noney to cover the anount of the taxes,
interest, and penalties due and unpaid, until the forner owner
produces a receipt fromthe tax conm ssioner showi ng that the
taxes, interest, and penalties have been paid or a certificate
indicating that no such taxes are due. |If the purchaser of the
busi ness or stock of nerchandise fails to wi thhold purchase noney,
the purchaser shall be personally liable for the paynment of the
taxes, interest, and penalties accrued and unpaid during the
operation of the business by the former owner. |If the anmpount of
taxes, interest, and penalties outstanding at the tine of the
purchase exceeds the total purchase nobney, the tax conmi ssioner in
the comni ssioner's discretion nay adjust the liability of the
seller or the responsibility of the purchaser to pay that

liability to maxim ze the collection of w thholding tax revenue.
(1)(1) An enployer described in division (1)(2) of this
section shall nake all paynents required by this section for the

year by el ectronic funds transfer under section 5747.072 of the
Revi sed Code.

(2)(a) For 1994, an enployer described in division (1)(2) of
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this section is one whose actual or required paynents under this
section exceeded five hundred thousand dollars during the

twel ve-nonth period endi ng June 30, 1993.

(b) For 1995, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded five hundred thousand dollars during the

twel ve-nont h period endi ng June 30, 1994.

(c) For 1996, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded three hundred thousand dollars during the

twel ve-nont h period endi ng June 30, 1995.

(d) For 1997 through 2000, an enpl oyer described in division
(1)(2) of this section is one whose actual or required paynents
under this section exceeded one hundred eighty thousand dollars
during the twel ve-nonth period ending on the thirtieth day of June

of the precedi ng cal endar year.

(e) For 2001 and thereafter, an enployer described in
division (1)(2) of this section is one whose actual or required
paynments under this section exceeded eighty-four thousand dollars
during the twelve-nonth period ending on the thirtieth day of June

of the precedi ng cal endar year.

Sec. 5747.073. (A) For purposes of this section:

(1) "WManufacturer"” and "manufacturing facility" have the sane

neani ngs _as in section 5711.16 of the Revi sed Code.

(2) "Wages" neans wages as defined in section 3121(a) of the

I nternal Revenue Code wi thout regard to any wage linitations.

(3) "Credit period" neans the six-nonth period during which a

manuf acturer may claimthe credit authorized by this section

(4) "d awback period" neans the three years imediately

following the credit period., beginning on the first day of the
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first nonth after the credit period ends.

(5) "Base-nonth wages" neans the wages for personal services

perfornmed during the nonth preceding the nonth in which production

restarted or first expanded.

(B) A manufacturer required to deduct and w thhold incone tax

froman enpl oyee's conpensati on under section 5747.06 of the

Revi sed Code and remit such anpbunts under section 5747.07 of the

Revi sed Code is entitled to a credit against the anpunt required

to be renmtted if the manufacturer neets both of the foll ow ng

condi tions before January 1, 2016:

(1) The manuf acturer expands production at a manufacturing

facility., or restarts production at a manufacturing facility that

has been idle for not less than the twelve i mmedi ately precedi ng

nont hs;

(2) Wthin six nonths after the nonth in which production

restarts or first expands, wages for personal services perfornmed

at the manufacturing facility during a nonth exceed the base-nobnth

wages by seven hundred fifty thousand dollars or nore.

A manuf acturer neeting the above conditions may apply to the

tax conm ssioner for authorization to claimthe credit. If the

above conditions are net, the tax commi ssioner, within thirty days

after receiving the application, shall authorize the credit and

informthe manufacturer of the credit period. The credit period

shall be six consecutive nonths. The credit equals the anmpbunt of

undeposi ted taxes the manufacturer would otherwi se be required to

remt to the conmissioner during the credit period.

Wth respect to each enpl oyee, the amount retained by the

manuf acturer shall be considered to have been remtted for

pur poses of reporting the state and school district inconme tax

deduct ed and withheld fromthe enployee's conpensati on _under

section 5747.06 of the Revised Code and for purposes of
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deternining the state and school district incone tax paid by the

enpl oyee.

(C 1f during any one of the three vears conprising the

cl awback period, the average nonthly wages paid for personal

services perforned at the manufacturing facility is |ess than one

nmllion dollars in excess of the base-nobnth wages. the

nmanuf acturer is liable to the state for the sumof the anmounts in

divisions () (1) and (2) of this section:

(1) The product of the anmount in division (C(1)(a)

nmultiplied by the anmount in division (€ (1)(b) of this section

(a) The total amount of the credit clained for the credit

peri od;

(b) One nillion dollars divided into the difference between

one nmllion dollars and the average of the nonthly wages paid for

personal services perforned at the manufacturing facility during

the applicable year of the clawback peri od.

(2) Ten per cent of the ampunt in division (©(1) of this

section, plus interest on that anpunt calculated at the rate per

annum prescribed by section 5703.47 of the Revised Code fromthe

| ast day of the applicable year of the clawback peri od.

The anpunt inposed by this division shall be collected

utilizing the assessnent procedures provided in section 5747.13 of

t he Revi sed Code.

(D) During the clawback period, the manufacturer shall subnit

to the tax conm ssioner and director of devel opnent such

informati on and docunents as they request. The conmi Ssioner in

consultation with the director may adopt rules to admnister this

section.

Section 2. That existing sections 122.17, 122.171, and
5747. 07 of the Revised Code are hereby repeal ed.
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