As Introduced

129th General Assembly

Regular Session S. B. No. 346

2011-2012

Senator Bacon

Cosponsors: Senators Jones, Beagle

A BILL

To anend section 3905. 14 of the Revised Code to
regul ate certificates of insurance prepared or
i ssued as evidence of property or casualty

i nsurance cover age.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3905.14 of the Revi sed Code be

amended to read as fol |l ows:

Sec. 3905.14. (A) As used in sections 3905.14 to 3905. 16 of
the Revi sed Code:

(1) "lInsurance agent” includes a limted |ines insurance

agent, surety bail bond agent, and surplus |ine broker.

(2) "Refusal to issue or renew' neans the decision of the
superi ntendent of insurance not to process either the initial
application for a license as an agent or the renewal of such a

| i cense.

(3) "Revocation" neans the permanent termnination of al

authority to hold any license as an agent in this state.

(4) "Surrender for cause" neans the voluntary termnination of

all authority to hold any license as an agent in this state, in
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lieu of a revocation or suspension order.

(5) "Suspension" nmeans the ternmination of all authority to
hold any license as an agent in this state, for either a specified
period of time or an indefinite period of time and under any terns

or conditions determ ned by the superintendent.

(B) The superintendent may suspend, revoke, or refuse to
i ssue or renew any license of an insurance agent, assess a civil
penalty, or inpose any other sanction or sanctions authorized

under this chapter, for one or nore of the follow ng reasons:

(1) Providing incorrect, nisleading, inconplete, or
materially untrue information in a |icense or appointment

applicati on;

(2) Violating or failing to conply with any insurance | aw,
rul e, subpoena, consent agreenent, or order of the superintendent

or of the insurance authority of another state;

(3) Obtaining, maintaining, or attenpting to obtain or

mai ntain a |icense through m srepresentation or fraud;

(4) Inproperly wthhol ding, m sappropriating, or converting
any noney or property received in the course of doing insurance

busi ness;

(5 Intentionally msrepresenting the terns, benefits, value,
cost, or effective dates of any actual or proposed insurance

contract or application for insurance;

(6) Having been convicted of or pleaded guilty or no contest
to a felony regardl ess of whether a judgment of conviction has

been entered by the court;

(7) Having been convicted of or pleaded guilty or no contest
to a misdeneanor that involves the misuse or theft of noney or
property bel onging to another, fraud, forgery, dishonest acts, or

breach of a fiduciary duty, that is based on any act or om ssion
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relating to the business of insurance, securities, or financial
services, or that involves noral turpitude regardl ess of whether a

j udgnent has been entered by the court;

(8) Having adnmitted to conmitting, or having been found to
have committed, any insurance unfair trade act or practice or

i nsurance fraud;

(9) Using fraudul ent, coercive, or dishonest practices, or
denonstrating i nconpetence, untrustworthiness, or financial
irresponsibility, in the conduct of business in this state or

el sewhere

(10) Having an insurance agent |icense, or its equivalent,
deni ed, suspended, or revoked in any other state, province,

district, or territory;

(11) Forging or causing the forgery of an application for
i nsurance or any docunent related to or used in an insurance

transacti on;

(12) Inproperly using notes, any other reference material,
equi prent, or devices of any kind to conplete an exam nation for

an i nsurance agent |icense;

(13) Knowi ngly accepting insurance business from an

i ndi vidual who is not |icensed;

(14) Failing to comply with any official invoice, notice,
assessnent, or order directing paynent of federal, state, or | ocal
i ncone tax, state or local sales tax, or workers' conpensation

prem uns;

(15) Failing to timely submit an application for insurance.
For purposes of division (B)(15) of this section, a subm ssion is
considered tinmely if it occurs within the tinme period expressly
provided for by the insurer, or within seven days after the

i nsurance agent accepts a premiumor an order to bind coverage
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froma policyholder or applicant for insurance, whichever is

| ater.

(16) Failing to disclose to an applicant for insurance or

pol i cyhol der upon accepting a prem umor an order to bind coverage

fromthe applicant or policyholder, that the person has not been

appoi nted by the insurer;

(17) Having any professional license or financial industry
regul atory authority registration suspended or revoked or having

been barred from participation in any industry;

(18) Havi ng been subject to a cease and desi st order or
per manent injunction related to m shandling of funds or breach of
fiduciary responsibilities or for unlicensed or unregistered

activities;

(19) Causing or permtting a policyholder or applicant for
i nsurance to designate the insurance agent or the insurance
agent's spouse, parent, child, or sibling as the beneficiary of a
policy or annuity sold by the insurance agent or of a policy or
annuity for which the agent, at any tinme, was designated as the
agent of record, unless the insurance agent or a relative of the

i nsurance agent is the insured or applicant;

(20) Causing or permtting a policyholder or applicant for
i nsurance to designate the insurance agent or the insurance

agent's spouse, parent, child, or sibling as the owner or

beneficiary of a trust funded, in whole or in part, by a policy or

annuity sold by the insurance agent or by a policy or annuity for
whi ch the agent, at any tine, was designated as the agent of
record, unless the insurance agent or a relative of the insurance

agent is the insured or applicant;

(21) Failing to provide a witten response to the departnent

of insurance within twenty-one cal endar days after receipt of any

witten inquiry fromthe departnment, unless a reasonabl e extension
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of time has been requested of, and granted by, the superintendent

or the superintendent's designee;

(22) Failing to appear to answer questions before the
superintendent after being notified in witing by the
superintendent of a scheduled interview, unless a reasonable
extension of time has been requested of, and granted by, the

superintendent or the superintendent's designee;

(23) Transferring or placing insurance with an insurer other
than the insurer expressly chosen by the applicant for insurance
or policyhol der without the consent of the applicant or

pol i cyhol der or absent extenuating circunstances;

(24) Failing to informa policyhol der or applicant for
insurance of the identity of the insurer or insurers, or the
identity of any other insurance agent or |icensee known to be
i nvolved in procuring, placing, or continuing the insurance for

the policyhol der or applicant, upon the binding of the coverage;

(25) In the case of an agent that is a business entity,
failing to report an individual licensee's violation to the
depart ment when the violation was known or shoul d have been known
by one or nore of the partners, officers, nmanagers, or nenbers of

the business entity;

(26) Submitting or using a docunent in the conduct of the
busi ness of insurance when the person knew or should have known
that the docunent contained a witing that was forged as defined
in section 2913.01 of the Revised Code;

(27) M srepresenting the person's qualifications, status or
rel ati onship to anot her person, agency, or entity, or using in any
way a professional designation that has not been conferred upon

the person by the appropriate accrediting organization;

(28) Qbtaining a premum|loan or policy surrender or causing

a premiumloan or policy surrender to be made to or in the nane of
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an insured or policyholder without that person's know edge and

witten authorization;

(29) Using paper, software, or any other materials of or
provi ded by an insurer after the insurer has term nated the
authority of the licensee, if the use of such materials would
cause a reasonabl e person to believe that the |icensee was acting

on behal f of or otherwi se representing the insurer;

(30) Soliciting, procuring an application for, or placing,
either directly or indirectly, any insurance policy when the
person is not authorized under this chapter to engage in such

activity;

(31) Soliciting, selling, or negotiating any product or
service that offers benefits simlar to insurance but is not
regul ated by the superintendent, without fully disclosing, orally
and in witing, to the prospective purchaser that the product or
service is not insurance and is not regulated by the

superi nt endent ;

(32) Failing to fulfill a refund obligation to a policyhol der
or applicant in a tinmely manner. For purposes of division (B)(32)
of this section, a rebuttable presunption exists that a refund
obligation is not fulfilled in a tinmely manner unless it is

fulfilled within one of the follow ng tinme periods:

(a) Thirty days after the date the policyhol der, applicant,

or insurer takes or requests action resulting in a refund;

(b) Thirty days after the date of the insurer's refund check,

if the agent is expected to issue a portion of the total refund;

(c) Forty-five days after the date of the agent's statenent

of account on which the refund first appears.

The presunption may be rebutted by proof that the

pol i cyhol der or applicant consented to the delay or agreed to
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permit the agent to apply the refund to anmobunts due for other

cover ages.

(33) Wth respect to a surety bail bond agent license,
rebating or offering to rebate, or unlawfully dividing or offering

to divide, any conmi ssion, prenmum or fee;

(34) Using a license for the principal purpose of procuring,
receiving, or forwarding applications for insurance of any kind,
other than life, or soliciting, placing, or effecting such
insurance directly or indirectly upon or in connection with the
property of the licensee or that of relatives, enployers,
enpl oyees, or that for which they or the licensee is an agent,

custodi an, vendor, bailee, trustee, or payee;

(35) In the case of an insurance agent that is a business
entity, using a life license for the principal purpose of
soliciting or placing insurance on the lives of the business
entity's officers, enployees, or shareholders, or on the lives of
relatives of such officers, enployees, or shareholders, or on the
lives of persons for whomthey, their relatives, or the business

entity is agent, custodian, vendor, bailee, trustee, or payee;

(36) Ofering, selling, soliciting, or negotiating policies,
contracts, agreenents, or applications for insurance, or annuities
providing fixed, variable, or fixed and variable benefits, or
contractual paynents, for or on behalf of any insurer or multiple
enpl oyer wel fare arrangenent not authorized to transact business
inthis state, or for or on behalf of any spurious, fictitious,
nonexi stent, dissolved, inactive, liquidated or |iquidating, or

bankrupt insurer or nultiple enployer welfare arrangenent;

(37) In the case of a resident business entity, failing to be
gqualified to do business in this state under Title XVII of the
Revi sed Code, failing to be in good standing with the secretary of

state, or failing to maintain a valid appoi ntnent of statutory
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agent with the secretary of state;

(38) In the case of a nonresident agent, failing to maintain
licensure as an insurance agent in the agent's hone state for the

lines of authority held in this state;

(39) Knowi ngly aiding and abetting anot her person or entity
in the violation of any insurance |aw of this state or the rules

adopt ed under it.

(40)(a) Providing, issuing, nodifying, altering, or signing a

certificate of insurance that is on a formother than a standard

certificate of insurance form pronmulgated by the association for

cooperative operations research and devel opnent, the Anerican

association of insurance services, the insurance services office,

or _a nationally recogni zed insurance advi sory organi zati on that

has been designated or approved by the departnment of insurance, or

a form pronul gated by the insurance conpany that has underwitten

the policy referenced in the certificate of insurance.

(b) Acertificate of insurance is not a policy of insurance

and does not affirmatively or negatively anend. extend. or alter

the coverage afforded by the policy of which the certificate of

i nsurance provides evidence. A certificate of insurance shall not

confer to a certificate holder new or additional rights beyond

what the referenced policy of insurance expressly provides.

(c) No certificate of insurance shall contain references to

contracts, including construction or service contracts, other than

the referenced contract of insurance of which the certificate

provi des evidence. Notw thstanding any requirenent, term or

condition of any contract or other docunent that a certificate of

i nsurance may be issued for or pertain to, the insurance afforded

by the policy of insurance referenced in the certificate is

subject only to all the ternms, exclusions, and conditions of that

policy.
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(d) A certificate holder shall have a legal right to notice

of cancell ation, nonrenewal, or any nmterial change, or any

simlar notice concerning a policy of insurance only if the

certificate holder is naned within the policy or any endorsenent

to the policy and the policy or endorsenent requires notice to be

provided to the certificate holder. The terns and conditions of

the notice, including the required tinming of the notice, are

governed by the policy of insurance and cannot be altered by a

certificate of insurance.

(e) As used in division (B)(40) of this section

(i) "Certificate of insurance" neans a docunent or

instrunent, reqardless of howtitled or described, that is

prepared or issued by an insurer or insurance agent |icensed under

this chapter as evidence of property or casualty insurance

coverage. "Certificate insurance" includes a docunent issued to an

i ndi vi dual as evi dence of purchasing coverage under a nmster

policy. "Certificate of insurance" does not include a policy of

i nsurance, insurance binder., policy endorsenent., autonpbile

identification card. or any docunent used to provide proof of

financial responsibility for purposes of Chapter 4509. of the
Revi sed Code.

(ii) "Certificate holder" neans any person, other than a

policyholder, that requests, obtains, or possesses a certificate

of insurance.

(C) Before denying, revoking, suspending, or refusing to
i ssue any license or inposing any penalty under this section, the
superintendent shall provide the |icensee or applicant with notice
and an opportunity for hearing as provided in Chapter 119. of the

Revi sed Code, except as follows:

(1) (a) Any notice of opportunity for hearing, the hearing

of ficer's findings and reconmendati ons, or the superintendent's
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order shall be served by certified mail at the |ast known address
of the licensee or applicant. Service shall be evidenced by return

recei pt signed by any person.

For purposes of this section, the "last known address" is the
residential address of a |licensee or applicant, or the
princi pal - pl ace-of - busi ness address of a business entity, that is

contained in the licensing records of the departnent.

(b) If the certified nail envelope is returned with an

endor semrent showi ng that service was refused, or that the envel ope
was uncl ai med, the notice and all subsequent notices required by
Chapter 119. of the Revised Code may be served by ordinary mail to
the [ast known address of the |icensee or applicant. The mailing
shall be evidenced by a certificate of mailing. Service is deened
conpl ete as of the date of such certificate provided that the
ordinary mail envelope is not returned by the postal authorities
wi th an endorsenent showing failure of delivery. The tinme period
in which to request a hearing, as provided in Chapter 119. of the

Revi sed Code, begins to run on the date of mailing.

(c) If service by ordinary mail fails, the superintendent may
cause a sunmary of the substantive provisions of the notice to be
publ i shed once a week for three consecutive weeks in a newspaper
of general circulation in the county where the |ast known place of
resi dence or business of the party is |ocated. The notice is

consi dered served on the date of the third publication

(d) Any notice required to be served under Chapter 119. of
the Revi sed Code shall also be served upon the party's attorney by
ordinary mail if the attorney has entered an appearance in the

matter.

(e) The superintendent nay, at any tinme, perfect service on a
party by personal delivery of the notice by an enpl oyee of the

depart nent .
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(f) Notices regarding the scheduling of hearings and al
other matters not described in division (C(1)(a) of this section
shall be sent by ordinary mail to the party and to the party's

attorney.

(2) Any subpoena for the appearance of a witness or the
producti on of documents or other evidence at a hearing, or for the
pur pose of taking testinony for use at a hearing, shall be served
by certified mail, return receipt requested, by an attorney or by
an enpl oyee of the departnent designated by the superintendent.
Such subpoenas shall be enforced in the manner provided in section
119. 09 of the Revised Code. Nothing in this section shall be
construed as limting the superintendent's other statutory powers

to i ssue subpoenas.

(D) If the superintendent deternmines that a violation
described in this section has occurred, the superintendent nay

take one or nore of the follow ng actions:

(1) Assess a civil penalty in an anount not exceedi ng

twenty-five thousand dollars per violation;

(2) Assess administrative costs to cover the expenses
incurred by the departnment in the admnistrative action, including
costs incurred in the investigation and hearing processes. Any
costs collected shall be paid into the state treasury to the
credit of the departnent of insurance operating fund created in
section 3901. 021 of the Revised Code.

(3) Suspend all of the person's licenses for all |ines of
insurance for either a specified period of tinme or an indefinite
period of time and under such terns and conditions as the

superintendent may determ ne

(4) Permanently revoke all of the person's |licenses for al

| i nes of insurance;

(5) Refuse to issue a license;
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(6) Refuse to renew a license;

(7) Prohibit the person from being enployed in any capacity
in the business of insurance and from havi ng any financi al
interest in any insurance agency, conpany, surety bail bond
busi ness, or third-party adm nistrator in this state. The
superintendent may, in the superintendent's discretion, determne

the nature, conditions, and duration of such restrictions.

(8) Order corrective actions in lieu of or in addition to the
other penalties listed in division (D) of this section. Such an
order may provide for the suspension of civil penalties, |icense
revocation, l|icense suspension, or refusal to issue or renew a
license if the Iicensee conplies with the ternms and conditions of

the corrective action order.

(9) Accept a surrender for cause offered by the |icensee,
which shall be for at least five years and shall prohibit the
licensee from seeking any |icense authorized under this chapter
during that tine period. A surrender for cause shall be in lieu of
revocati on or suspension and may include a corrective action order

as provided in division (D)(8) of this section.

(E) The superintendent may consider the follow ng factors in
denying a license, inposing suspensions, revocations, fines, or

ot her penalties, and issuing orders under this section:
(1) Whether the person acted in good faith;

(2) Whether the person nade restitution for any pecuniary
| osses suffered by other persons as a result of the person's

actions;
(3) The actual harmor potential for harmto others;

(4) The degree of trust placed in the person by, and the
vul nerability of, persons who were or could have been adversely

af fected by the person's actions;
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(5) Whether the person was the subject of any previous

adm ni strative actions by the superintendent;

(6) The nunber of individuals adversely affected by the

person's acts or om ssions;

(7) Whether the person voluntarily reported the violation,
and the extent of the person's cooperation and acceptance of

responsi bility;

(8) Whether the person obstructed or inpeded, or attenpted to

obstruct or inpede, the superintendent's investigation;
(9) The person's efforts to conceal the m sconduct;
(10) Renedial efforts to prevent future violations;

(11) If the person was convicted of a crimnal offense, the
nature of the offense, whether the conviction was based on acts or
onmi ssi ons taken under any professional |icense, whether the
of fense involved the breach of a fiduciary duty, the amount of
time that has passed, and the person's activities subsequent to

t he conviction;

(12) Such other factors as the superintendent determines to

be appropriate under the circunstances.

(F)(1) Aviolation described in division (B)(1), (2), (3),
(4), (5, (6, (7, (8), (9), (10), (11), (12), (13), (14), (16),
(17), (18), (19), (20), (22), (23), (24), (25), (26), (27), (28),
(29), (30), (31), (32), (33), (34), (35, and (36) of this section
is a class A offense for which the superintendent may i npose any

penalty set forth in division (D) of this section

(2) Aviolation described in division (B)(15) or (21) of this
section, or a failure to conmply with section 3905. 061, 3905.071,
or 3905.22 of the Revised Code, is a class B offense for which the
superintendent may inpose any penalty set forth in division
(D(L), (2), (8), or (9) of this section
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(3) If the superintendent determnes that a violation
described in division (B)(36) of this section has occurred, the
superintendent shall inpose a mninmumof a two-year suspension on

all of the person's licenses for all lines of insurance.

(G If aviolation described in this section has caused, is
causing, or is about to cause substantial and material harm the
superintendent may issue an order requiring that person to cease
and desist fromengaging in the violation. Notice of the order
shall be mailed by certified mail, return receipt requested, or
served in any other nanner provided for in this section,

i Mmedi ately after its issuance to the person subject to the order
and to all persons known to be involved in the violation. The
superintendent may thereafter publicize or otherw se make known to

all interested parties that the order has been issued.

The notice shall specify the particular act, omni ssion,
practice, or transaction that is subject to the cease-and-desi st
order and shall set a date, not nore than fifteen days after the
date of the order, for a hearing on the continuation or revocation
of the order. The person shall conply with the order inmmediately

upon recei pt of notice of the order

The superintendent nay, upon the application of a party and
for good cause shown, continue the hearing. Chapter 119. of the
Revi sed Code applies to such hearings to the extent that that
chapter does not conflict with the procedures set forth in this
section. The superintendent shall, within fifteen days after
obj ections are subnmitted to the hearing officer's report and
reconmendati on, issue a final order either confirm ng or revoking
t he cease-and-desist order. The final order may be appeal ed as

provi ded under section 119.12 of the Revised Code.

The renmedy under this division is cunulative and concurrent

with the other renedi es avail abl e under this section
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(H) If the superintendent has reasonabl e cause to believe
that an order issued under this section has been violated in whole
or in part, the superintendent nay request the attorney general to
commence and prosecute any appropriate action or proceeding in the

name of the state agai nst such person.

The court may, in an action brought pursuant to this

di vi sion, inpose any of the foll ow ng:

(1) For each violation, a civil penalty of not nore than

twenty-five thousand doll ars;
(2) Injunctive relief;
(3) Restitution;
(4) Any other appropriate relief.
(1) Wth respect to a surety bail bond agent |icense:

(1) Upon the suspension or revocation of a |license, or the
eligibility of a surety bail bond agent to hold a |icense, the
superintendent |ikew se may suspend or revoke the |icense or
eligibility of any surety bail bond agent who is enployed by or
associ ated with that agent and who knowi ngly was a party to the

act that resulted in the suspension or revocation.

(2) The superintendent nay revoke a license as a surety bail

bond agent if the |icensee is adjudged bankrupt.

(J) Nothing in this section shall be construed to create or

inmply a private cause of action against an agent or insurer.

Section 2. That existing section 3905.14 of the Revised Code

i s hereby repeal ed.
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