As Introduced

129th General Assembly

Regular Session S. B. No. 357

2011-2012

Senators Tavares, Sawyer

Cosponsor: Senator Brown

A BILL

To anend sections 2743.02 and 3333.31 and to enact
section 3333.311 of the Revised Code to classify
as residents of the state for higher education
pur poses individuals who are not citizens or
permanent | egal residents of the United States if

they neet certain eligibility requirenents.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2743.02 and 3333. 31 be amended and
section 3333.311 of the Revised Code be enacted to read as

foll ows:

Sec. 2743.02. (A)(1) The state hereby waives its inmunity
fromliability, except as provided for the office of the state

fire marshal in division (G (1) of section 9.60 and division (B)

of section 3737.221 of the Revised Code, for state institutions of

hi gher education in division (G of section 3333.311 of the

Revi sed Code, and subject to division (H of this section, and
consents to be sued, and have its liability determ ned, in the
court of clains created in this chapter in accordance with the
same rules of law applicable to suits between private parties,

except that the determination of liability is subject to the
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limtations set forth in this chapter and, in the case of state

universities or colleges, in section 3345.40 of the Revised Code,
and except as provided in division (A)(2) or (3) of this section
To the extent that the state has previously consented to be sued,

this chapter has no applicability.

Except in the case of a civil action filed by the state,
filing a civil action in the court of clains results in a conplete
wai ver of any cause of action, based on the sane act or om ssion,
which the filing party has against any officer or enployee, as
defined in section 109.36 of the Revised Code. The waiver shall be
void if the court determines that the act or om ssion was
mani festly outside the scope of the officer's or enployee's office
or enmploynment or that the officer or enployee acted with malicious

purpose, in bad faith, or in a wanton or reckl ess nanner.

(2) If a claimant proves in the court of clains that an
of ficer or enployee, as defined in section 109.36 of the Revised
Code, would have personal liability for the officer's or
enpl oyee's acts or om ssions but for the fact that the officer or
enpl oyee has personal inmmunity under section 9.86 of the Revised
Code, the state shall be held liable in the court of clains in any
action that is tinmely filed pursuant to section 2743.16 of the

Revi sed Code and that is based upon the acts or omni ssions.

(3)(a) Except as provided in division (A (3)(b) of this
section, the state is imune fromliability in any civil action or
proceedi ng i nvol ving the performance or nonperfornmance of a public
duty, including the performance or nonperfornmance of a public duty
that is owed by the state in relation to any action of an

i ndi vidual who is commtted to the custody of the state.

(b) The state immunity provided in division (A)(3)(a) of this
section does not apply to any action of the state under
circunmstances in which a special relationship can be established

between the state and an injured party. A special relationship
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under this division is denonstrated if all of the follow ng

el enments exi st:

(i) An assunption by the state, by nmeans of pronises or
actions, of an affirmative duty to act on behalf of the party who

was al |l egedly i njured;

(ii) Know edge on the part of the state's agents that

i naction of the state could | ead to harm

(iii) Some formof direct contact between the state's agents

and the injured party;

(iv) The injured party's justifiable reliance on the state's

affirmative undert aki ng.

(B) The state hereby waives the immunity fromliability of
all hospitals owned or operated by one or nore politica
subdi vi si ons and consents for themto be sued, and to have their
liability determ ned, in the court of common pleas, in accordance
with the sane rules of |law applicable to suits between private
parties, subject to the linmtations set forth in this chapter
This division is also applicable to hospitals owned or operated by
political subdivisions which have been determ ned by the suprene

court to be subject to suit prior to July 28, 1975.

(C Any hospital, as defined in section 2305.113 of the
Revi sed Code, may purchase liability insurance covering its
operations and activities and its agents, enployees, nurses,
interns, residents, staff, and nmenbers of the governing board and
commi ttees, and, whether or not such insurance is purchased, nay,
to such extent as its governing board considers appropriate,
i ndemmi fy or agree to indemify and hold harm ess any such person
agai nst expense, including attorney's fees, danmge, |oss, or other
liability arising out of, or clained to have arisen out of, the
death, disease, or injury of any person as a result of the

negl i gence, mal practice, or other action or inaction of the
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i ndemmi fied person while acting within the scope of the

i ndemmi fied person's duties or engaged in activities at the
request or direction, or for the benefit, of the hospital. Any
hospital electing to i ndemify such persons, or to agree to so
indemi fy, shall reserve such funds as are necessary, in the
exerci se of sound and prudent actuarial judgnent, to cover the
potenti al expense, fees, damage, |oss, or other liability. The
superi ntendent of insurance may recommend, or, if such hospital
requests the superintendent to do so, the superintendent shall
reconmend, a specific anount for any period that, in the
superintendent's opinion, represents such a judgnment. This
authority is in addition to any authorization otherw se provided

or permtted by |aw.

(D) Recoveries against the state shall be reduced by the
aggregate of insurance proceeds, disability award, or other
coll ateral recovery received by the clainmant. This division does
not apply to civil actions in the court of clains against a state
uni versity or college under the circunstances described in section
3345. 40 of the Revised Code. The collateral benefits provisions of

division (B)(2) of that section apply under those circunstances.

(E) The only defendant in original actions in the court of
clains is the state. The state nay file a third-party conplaint or
counterclaimin any civil action, except a civil action for two
t housand five hundred dollars or less, that is filed in the court

of cl ai ns.

(F) Acivil action against an officer or enployee, as defined
in section 109. 36 of the Revised Code, that alleges that the
officer's or enployee's conduct was nanifestly outside the scope
of the officer's or enployee's enploynment or official
responsibilities, or that the officer or enployee acted with
mal i ci ous purpose, in bad faith, or in a wanton or reckless manner

shall first be filed against the state in the court of clains,
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whi ch has exclusive, original jurisdiction to determne,
initially, whether the officer or enployee is entitled to persona
i Mmmunity under section 9.86 of the Revised Code and whet her the
courts of conmon pleas have jurisdiction over the civil action.
The officer or enployee nmay participate in the imunity

determ nati on proceeding before the court of clains to determ ne
whet her the officer or enployee is entitled to personal inmunity

under section 9.86 of the Revi sed Code.

The filing of a claimagainst an officer or enployee under
this division tolls the running of the applicable statute of
limtations until the court of clains determ nes whether the
of ficer or enployee is entitled to personal imunity under section
9. 86 of the Revised Code.

(G Whenever a claimlies against an officer or enployee who
is a nmenber of the Chio national guard, and the officer or
enpl oyee was, at the tine of the act or om ssion conpl ai ned of,
subject to the "Federal Tort Clains Act," 60 Stat. 842 (1946), 28
U S C 2671, et seq., then the Federal Tort Clainms Act is the
exclusive renmedy of the claimant and the state has no liability

under this section

(H If an inmate of a state correctional institution has a
cl ai magainst the state for the | oss of or damage to property and
t he amount cl ai ned does not exceed three hundred dollars, before
commenci ng an action against the state in the court of clains, the
inmate shall file a claimfor the | oss or danage under the rules
adopted by the director of rehabilitati on and correction pursuant
to this division. The inmate shall file the claimwthin the tine
all oned for conmencenent of a civil action under section 2743.16
of the Revised Code. If the state admits or conprom ses the claim
the director shall make paynment froma fund desighated by the
director for that purpose. If the state denies the claimor does

not conpromi se the claimat |east sixty days prior to expiration
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of the time allowed for comencenent of a civil action based upon
the I oss or damage under section 2743.16 of the Revi sed Code, the
i nnate may conmence an action in the court of clainms under this

chapter to recover danages for the | oss or damage.

The director of rehabilitation and correction shall adopt
rul es pursuant to Chapter 119. of the Revised Code to inplenent

this division.

Sec. 3333.31. (A) For state subsidy and tuition surcharge
pur poses, status as a resident of GChio shall be defined by the
chancel l or of the Chio board of regents by rule promul gated
pursuant to Chapter 119. of the Revised Code. No adjudication as
to the status of any person under such rule, however, shall be
required to be made pursuant to Chapter 119. of the Revised Code.
The term"resident” for these purposes shall not be equated with
the definition of that termas it is enployed el sewhere under the
laws of this state and other states, and shall not carry with it
any of the legal connotations appurtenant thereto. Rather, except
as provided in divisions (B) and (D) of this section, for such
pur poses, the rule promul gated under this section shall have the
obj ective of excluding fromtreatnent as residents those who are
present in the state primarily for the purpose of attending a
state-supported or state-assisted institution of higher education,
and may prescribe presunptive rules, rebuttable or conclusive, as
to such purpose based upon the source or sources of support of the
student, residence prior to first enrollnment, evidence of
intention to remain in the state after conpletion of studies, or

such other factors as the chancell or deens rel evant.

(B) The rules of the chancellor for determ ning student
resi dency shall grant residency status to a veteran and to the
veteran's spouse and any dependent of the veteran, if both of the

foll owing conditions are net:
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(1) The veteran either:

(a) Served one or nobre years on active military duty and was
honor abl y di scharged or received a nedical discharge that was

related to the nilitary service

(b) Was killed while serving on active military duty or has

been declared to be mssing in action or a prisoner of war.

(2) If the veteran seeks residency status for tuition
surcharge purposes, the veteran has established donicile in this
state as of the first day of a termof enrollnent in an
institution of higher education. |If the spouse or a dependent of
the veteran seeks residency status for tuition surcharge purposes,
the veteran and the spouse or dependent seeking residency status
have established domicile in this state as of the first day of a
termof enrollnment in an institution of higher education, except
that if the veteran was killed while serving on active mlitary
duty or has been declared to be nmissing in action or a prisoner of
war, only the spouse or dependent seeking residency status shal
be required to have established donmicile in accordance with this
di vi si on.

(© The rules of the chancellor for determ ning student
resi dency shall not deny residency status to a student who is
either a dependent child of a parent, or the spouse of a person
who, as of the first day of a termof enrollnment in an institution
of hi gher education, has accepted full-tinme enploynent and
established domicile in this state for reasons other than gaining

the benefit of favorable tuition rates.

Docunent ati on of full-time enpl oynent and domicile shal

i ncl ude both of the foll ow ng docunments:

(1) A sworn statenment fromthe enpl oyer or the enpl oyer's
representative on the letterhead of the enpl oyer or the enployer's

representative certifying that the parent or spouse of the student
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is enployed full-tine in Chio;

(2) A copy of the | ease under which the parent or spouse is
the |l essee and occupant of rented residential property in the
state, a copy of the closing statenment on residential rea
property of which the parent or spouse is the owner and occupant
inthis state or, if the parent or spouse is not the | essee or
owner of the residence in which the parent or spouse has
establ i shed domicile, a letter fromthe owner of the residence

certifying that the parent or spouse resides at that residence.

Resi dency officers nay al so evaluate, in accordance with the
chancellor's rule, requests for imredi ate residency status from
dependent students whose parents are not living and whose domicile
follows that of a | egal guardian who has accepted full-tine

enpl oynent and established domicile in the state for reasons other

than gaining the benefit of favorable tuition rates.

(D)5~ The rul es of the chancellor for determ ning student
resi dency shall grant residency status to a person who, while a
resident of this state for state subsidy and tuition surcharge
pur poses, graduated froma high school in this state or conpleted
the final year of instruction at hone as authorized under section
3321.04 of the Revised Code, if the person enrolls in an
institution of higher education and establishes domicile in this
state, regardl ess of the student's residence prior to that

enrol | nent.

E | |  tbe ol L : | o |
: hal : Lion if t)
Lion i | _— _— .

(E) As used in this section=

H—bependent, "dependent," "domcile,"” "institution of

hi gher education," and "residency officer" have the neani ngs

ascribed in the chancellor's rules adopted under this section.
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Sec. 3333.311. (A) As used in this section, "state
institution of higher education” has the sane nmeaning as section
3345. 011 of the Revised Code.

(B) For purposes of state subsidy and tuition and fee

surcharges, an individual who is not a citizen or pernanent | eqgal

resident of the United States and intends to attend a state

institution of higher education has resident status if all of the

following conditions are net:

(1) The individual graduated froma public or private high

school ., or received the equival ent of a high school diplonma, in

this state.

(2) The individual attended high school in this state for at

| east three years as of the date the individual graduated from

hi gh school, or the individual had resided in this state for at

| east three years as of the date the individual received the

equi val ent _of a high school dipl om.

(3) The individual registers as an entering student in the

institution not earlier than the fall termof 2012

(4) The individual provides the institution of higher

education with an affidavit stating that the individual will file

an _application to becone a citizen or permanent |egal resident of
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the United States at the earliest opportunity the individual is

eligible to do so.

(Q An individual who is granted residency for tuition

pur poses under this section shall continue to be classified as a

resident of this state until the individual establishes a

residence outside of this state.

(D) Any individual described in division (B) of this section

shall be eligible to receive a scholarship that is derived from

funds not received fromthe state, for the purpose of

schol arshi ps, awarded by the state institution of higher education

at which the individual is enroll ed.

(E) Notwi thstandi ng any provision of the Revi sed Code or any

current appropriations act to the contrary, an individual

described in division (B) of this section shall be eliqgible to

receive any state-funded financial aid, including scholarships and

grants, for which the individual otherwise is eligible.

(F) The board of trustees, or the equivalent, of each state

institution of higher education shall establish procedures and

fornms that enable an individual described in division (B) of this

section to apply for and receive all student aid prograns

adm ni stered by the institution to the full extent permtted by

| aw.

(G |If a state court finds that this section is unlawful, the

court may order that state institutions of higher education

termnate conpliance with this section, but no noney danages,

instructional and general fee refund or waiver, or other

retroactive relief nmay be awarded to a claimant. In any action in

which the court finds that this section is unlawful, the board of

trustees, or equivalent, of a state institution of higher

education shall be imune fromthe inposition of any award of

noney dannges, instructional and general fee refund or waiver, or
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other retroactive relief. 301

Section 2. That existing sections 2743.02 and 3333.31 of the 302
Revi sed Code are hereby repeal ed. 303



