As Introduced

129th General Assembly
Regular Session S. B. No. 35
2011-2012

Senator Tavares

A BILL

To amend sections 4510. 01 and 4511.093 and to enact
section 4511. 204 of the Revised Code to prohibit
driving a vehicle while using a handheld or
manual | y operated nobile conmmuni cati on device and
to establish the violation as a secondary traffic

of f ense.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4510.01 and 4511. 093 be anended and
section 4511.204 of the Revised Code be enacted to read as

foll ows:

Sec. 4510.01. As used in this title and in Title XXI X of the
Revi sed Code:

(A) "Cancel" or "cancellation" neans the annul nent or
term nation by the bureau of notor vehicles of a driver's |icense,
commercial driver's license, tenporary instruction permt,
probationary |license, or nonresident operating privilege because
it was obtained unlawfully, issued in error, altered, or willfully
destroyed, or because the holder no longer is entitled to the
license, permt, or privilege.

(B) "Drug abuse offense," "cocaine," and "L.S.D." have the

same neanings as in section 2925.01 of the Revised Code.
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(O "lgnition interlock device" nmeans a devi ce approved by
the director of public safety that connects a breath analyzer to a
notor vehicle' s ignition system that is constantly available to
nonitor the concentration by weight of alcohol in the breath of
any person attenpting to start that notor vehicle by using its
ignition system and that deters starting the notor vehicle by use
of its ignition systemunless the person attenpting to start the
vehi cl e provides an appropriate breath sanple for the device and
the device deternines that the concentration by wei ght of al coho

in the person's breath is bel ow a preset |evel

(D) "Inmobilizing or disabling device" nmeans a device
approved by the director of public safety that may be ordered by a
court to be used by an offender as a condition of limted driving
privileges. "Immobilizing or disabling device" includes an
ignition interlock device, and any prototype device that is used
according to protocols designed to ensure efficient and effective
nonitoring of limted driving privileges granted by a court to an

of f ender.

(E) "Moving violation" neans any violation of any statute or
ordi nance that regul ates the operation of vehicles, streetcars, or
trackl ess trolleys on the highways or streets. "Moving violation"

does not include a violation of section 4511.204 or 4513. 263 of

the Revised Code or a substantially equival ent nunici pal

ordi nance, a violation of any statute or ordinance regul ating
pedestrians or the parking of vehicles, vehicle size or |oad
limtations, vehicle fitness requirenents, or vehicle

regi stration.

(F) "Municipal OVI ordinance" and "nunicipal OVI offense"

have the sane nmeanings as in section 4511.181 of the Revi sed Code.

(G "Prototype device" neans any testing device to nonitor
limted driving privileges that has not yet been approved or

di sapproved by the director of public safety.
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(H) "Suspend" or "suspension" neans the permanent or
tenporary withdrawal, by action of a court or the bureau of notor
vehicles, of a driver's license, comercial driver's |icense,
tenporary instruction permit, probationary |icense, or nonresident
operating privilege for the period of the suspension or the
permanent or tenporary wi thdrawal of the privilege to obtain a
license, permt, or privilege of that type for the period of the

suspensi on.

(1) "Controlled substance" and "mari huana" have the sane

nmeani ngs as in section 3719.01 of the Revised Code.

Sec. 4511.093. (A)(1) No | aw enforcenment officer who stops
the operator of a motor vehicle in the course of an authorized
sobriety or other notor vehicle checkpoint operation or a notor
vehicle safety inspection shall issue a ticket, citation, or
sumons for a secondary traffic offense unless in the course of
the checkpoint operation or safety inspection the officer first
determ nes that an of fense other than a secondary traffic offense
has occurred and either places the operator or a vehicle occupant
under arrest or issues a ticket, citation, or sumons to the
operator or a vehicle occupant for an of fense other than a

secondary offense.

(2) A law enforcenment agency that operates a notor vehicle
checkpoint for an express purpose related to a secondary traffic
of fense shall not issue a ticket, citation, or summons for any
secondary traffic offense at such a checkpoint, but nmay use such a
checkpoi nt operation to conduct a public awareness canpai gn and

distribute information.

(B) As used in this section, "secondary traffic offense"
nmeans a violation of division (A) or (F)(2) of section 4507. 05,
division (B)(1)(a) or (b) or (E) of section 4507.071, division (A

of section 4511.204, division (C) or (D) of section 4511. 81,
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division (A)(3) of section 4513.03, or division (B) of section
4513. 263 of the Revi sed Code.

Sec. 4511.204. (A) No person shall drive a notor vehicle,

trackless trolley., or streetcar on any street, highway. or

property open to the public for vehicular traffic while using a

handhel d or manually operated nobil e comuni cati on devi ce.

(B) Division (A of this section does not apply to any of the

foll owi ng:

(1) A person using a nobile communi cation device that is

specifically designed and configured to all ow hands-free

operation, and is used in that manner whil e driving;

(2) A person using a npobile comuni cation device for

ener gency purposes, including an energency call to a | aw

enforcenent agency., hospital or health care provider, fire

departnent, or other simlar energency agency or _entity;

(3) A person operating a public safety vehicle who uses a

nobi | e conmmuni cati on device in the course of the person's duties.

(C) Notwithstanding any provision of law to the contrary, no

| aw enforcenent officer shall cause an operator of an autonobile

bei ng operated on any street or highway to stop the autonobile for

the sole purpose of determning whether a violation of division

(A) of this section has been or is being conmitted or for the sole

pur pose of issuing a ticket, citation, or sunmons for a violation

of that nature or causing the arrest of or conmencing a

prosecution of a person for a violation of that nature, and no | aw

enforcenent officer shall view the interior or visually inspect

any autonobil e being operated on any street or highway for the

sol e purpose of determ ni ng whether a violation of that nature has

been or is being committed.

(D) (1) Aviolation of division (A of this section shall not
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be considered or used by the trier of fact in a tort action as

evi dence of neqgligence or contributory negligence. But the trier

of fact may determ ne based on evidence adm tted consistent with

the Chio rules of evidence that the violation contributed to the

harmalleged in the tort action and may dininish a recovery of

conpensatory damages that represents nonecononic | oss, as defined

in section 2307.011 of the Revised Code, in a tort action that

coul d have been recovered but for the plaintiff's violation of

division (A of this section

(2) Evidence of a violation of division (A of this section

shall not be used as a basis for a crinnal prosecution of the

person other than a prosecution for a violation of this section

and shall not be adnissible as evidence in a crininal action

involving the person other than a prosecution for a violation of

this section.

(E) Whoever violates division (A) of this section shall be

fined thirty dollars.

(E) As used in this section

(1) "Mbile communi cation device" includes any of the

foll owi ng:

(a) A wireless tel ephone;

(b) A text-nmessagi ng device;

(c) A personal digital assistant:;

(d) A conputer;

(e) Any other substantially simlar wireless device that is

desi gned or used to communi cate voice, text, or data.

(2) "Tort action" neans a civil action for danmages for

injury, death, or loss to person or property but does not include

a civil action for dannges for breach of contract or another

agr eenent _bet ween per sons.
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Section 2. That existing sections 4510.01 and 4511. 093 of the 144
Revi sed Code are hereby repeal ed. 145



