As Introduced

130th General Assembly
Regular Session H. B. No. 276
2013-2014

Representative Stautberg

Cosponsors: Representatives Becker, Blair, Blessing, Hackett, Hottinger,

Johnson, Scherer, Sears, Smith

A BILL

To amend section 2317.43 and to enact sections
2305. 27 and 2323.40 of the Revised Code to provide
that certain statenments and conmuni cati ons nmade
regardi ng an unanti ci pated outcome of nedical care
are i nadm ssible as evidence, to require a
plaintiff in a medical claimto establish that the
def endant’'s act or omission is a deviation from

the required standard of nedical care and the

direct and proxi nate cause of the alleged injury,
death, or loss, to provide that any |oss of a
chance of recovery or survival by itself is not an
injury, death, or loss for which damages nay be
recovered, and to grant civil immunity to a health
care facility for injury, death, or |oss caused by
a health care practitioner who is not an enpl oyee
or agent of, and provides nedical services at, the

facility.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2317.43 be anended and secti ons
2305. 27 and 2323.40 of the Revi sed Code be enacted to read as
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foll ows:

Sec. 2305.27. (A As used in this section

(1) "Health care facility or |ocation" has the sane neani ng
as in section 2305.234 of the Revised Code.

(2) "Health care practitioner" has the sane neaning as in
division (B)(5) of section 2317.02 of the Revi sed Code.

(3) "l ndependent nedical practitioner” neans any health care

practitioner who is not an actual enployee or agent of the health

care facility or location in which the nedical services are being

provi ded.

(4) "Medical claind has the sane neaning as in section
2305. 113 of the Revised Code.

(B) A health care facility or location is not liable in

damages for injury, death, or loss to person in a civil action

asserting a nedical claimif the injury, death, or |oss to person

is the result of an act or onmission of a health care practitioner

who is an i ndependent nedical practitioner and the health care

facility or location has provided notice in accordance with

divisions (€ and (D) of this section that the health care

practitioner is or could be an i ndependent nedical practitioner.

(C) A health care facility or location is considered as

havi ng provi ded the notice under division (B) of this section if

the health care facility or location either provided a copy of the

notice in witing to the patient or the patient's representative

prior to providing the nedical services at issue or the health

care facility or location has posted the notice in all of the

requl ar and established admtting areas of the facility or

location. In the case of an energency and in the absence of

posting of the notice as provided in this division, a health care

facility or location shall provide a copy of the notice in witing
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to the patient or the patient's representati ve as soon _as

practicabl e under the circunstances.

(D) The notice under division (B) of this section shall be in

substantially the follow ng form
" NOTI CE

Not all of the health care practitioners who are providing

vour nedical services while you are here are enployed by or agents

of [nane of health care facility or location]. If yvou want to

deterni ne whether a health care practitioner is an enpl oyee or

agent of [nane of health care facility or location], contact [nane

and phone nunber for contact person]l. In the absence of

confirmation that a health care practitioner is an enpl oyee or

agent of [nane of health care facility or location], vou should

assune that the practitioner is not an enpl oyee or agent of [nane

of health care facility or |ocation].

[Nane of health care facility or location] is not |legally

responsi ble for the acts or onmissions of health care practitioners

who are not enployed by or agents of [nane of health care facility

or location]."

(E) This section applies only to a health care facility or

location if it requires independent nedical practitioners, as a

condition of their ability to provide nedical services at the

health care facility or location, to maintain a m ni rum of one

mllion dollars in professional liability coverage.

(F) This section does not apply to any action brought against

the state in the court of clains, including, but not limted to,

any action in which a state university or college is a defendant.

(G This section does not preclude liability for damages for

injury, death, or loss to person under any other provision of the

Revi sed Code or federal |aw

(H (1) This section does not create a new cause of action or
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substantive legal right against a health care facility or

| ocati on.

(2) This section does not affect any immunities fromcivil

liability or defenses established by another section of the

Revi sed Code or available at common |law to which a health care

facility or location may be entitled in connection wi th nedical

services provided by the facility or | ocation.

Sec. 2317.43. (A In any civil action brought by an all eged
victimof an unantici pated outcone of nedical care or in any
arbitration proceeding related to such a civil action, any and al
statenments, affirmations, gestures, or conduct expressing apol ogy,

synpat hy, comm seration, condol ence, conpassion, error, fault, or

a general sense of benevol ence that are nmade by a health care

provi der e+, an enployee of a health care provider, or a

representative of a health care provider to the alleged victim a

relative of the alleged victim or a representative of the alleged
victim and that relate to the disconfort, pain, suffering,
injury, or death of the alleged victimas the result of the
unanti ci pated outcone of nedical care are inadm ssible as evidence
of an adnmission of liability or as evidence of an adm ssion

agai nst interest.

(B) ILn any civil action brought by an alleged victimof an

unanti ci pated outcone of nedical care, in any arbitration

proceeding related to such a civil action, or in any other civil

proceedi ng. _any communi cati ons nmade by a health care provider, an

enpl oyee of a health care provider, or a representative of a

health care provider to the alleged victim a relative or

acquai ntance of the alleged victim or a representative of the

alleged victimfoll owi ng an unanti ci pated out cone and nade as part

of a review conducted in good faith by the health care provider

an enpl oyee of the health care provider, or a representative of
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the health care provider into the cause of or reasons for an

unanti ci pated outcone, are inadm ssible as evidence unl ess the

conmuni cations are recorded in the nedical record of the all eged

victim Nothing in this section requires a review to be conducted.

(C) For purposes of this section, unless the context

ot herwi se requires:

(1) "Health care provider" has the same nmeaning as in
di vision (B)(5) of section 2317.02 of the Revised Code.

(2) "Relative" nmeans a victins spouse, parent, grandparent,
st epfather, stepnother, child, grandchild, brother, sister, half
brother, half sister, or spouse's parents. The termincludes said
relationships that are created as a result of adoption. In
addition, "relative" includes any person who has a famly-type

relationship with a victim

(3) "Representative of an alleged victin' nmeans a | ega

guardi an, attorney, person designated to make deci si ons on behal f
of a patient under a nedical power of attorney, or any person

recogni zed in law or customas a patient's agent.

(4) "Representative of a health care provider" neans an

attorney, health care provider, enployee of a health care

provi der, or other person designated by a health care provider or

an _enpl oyee of a health care provider to participate in a review

conducted by a health care provider or enployee of a health care

provi der.

(5) "Review' neans the policy. procedures, and activities

undertaken by or at the direction of a health care provider,

enpl oyee of a health care provider, or person designated by a

health care provider or enployee of a health care provider with

the purpose of determ ning the cause of or reasons for an

unanti ci pated outcone, and initiated and conpl eted during the

first forty-five days follow ng the occurrence or discovery of an
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unanti ci pated outcone. A review may be extended for a | onger

period if necessary upon witten notice to the patient, relative

of the patient, or representative of the patient.

(6) "Unanticipated outcome" means the outcone of a nedical
treatnment or procedure that differs froman expected result or any

outcone that is adverse or not satisfactory to the patient.

Sec. 2323.40. (A) As used in this section, "nedical clainf

has the sane neaning as in section 2305.113 of the Revi sed Code.

(B) In any civil action upon a nedical claim in order for

the plaintiff to recover any damages resulting fromthe all eged

injury, death, or loss to person, the plaintiff shall establish by

a preponderance of the evidence that the act or om ssion of the

defendant in rendering nedical care or treatnent is a deviation

fromthe required standard of nedical care or treatnent and the

direct and proxi mate cause of the injury, death, or loss to

person. Direct and proxi mate cause of the injury, death, or | oss

to person is established by evidence showing that it is nore

likely than not that the defendant's act or oni SSion was a cause

in fact of the injury, death, or loss to person. Any |oss or

dimnution of a chance of recovery or survival by itself is not an

injury, death, or loss to person for which danages may be

recovered.

Section 2. That existing section 2317.43 of the Revised Code

i s hereby repeal ed.

Section 3. The CGeneral Assenbly finds that in civil actions
based upon a nedical claim the negligent act or om ssion of the
responsi bl e party must be shown to have been the direct and
proxi mate cause of the injury, death, or loss to person conpl ai ned
of . The General Assenbly also finds that the application of the

so-cal l ed | oss of chance doctrine in those actions inproperly
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alters or elimnates the requirenent of direct and proximte 173
causation. Therefore, the Chio Suprene Court decision adopting the 174
| oss of chance doctrine in Roberts v. Ohio Pernmanente Medi cal 175

Group, Inc. (1996), 76 Ohio St.3d 483, is hereby abrogat ed. 176



