As Reported by the House Judiciary Committee

130th General Assembly
Regular Session Sub. H. B. No. 276
2013-2014

Representative Stautberg

Cosponsors: Representatives Becker, Blair, Blessing, Hackett, Hottinger,

Johnson, Scherer, Sears, Smith

A BILL

To anend section 2317.43 and to enact sections
2317.44 and 2317.45 of the Revised Code to provide
that certain statenments and conmuni cati ons nmade
regardi ng an unanti ci pated outconme of nedical
care, the devel opnent or inplenmentation of
standards under certain federal |aws, and an
i nsurer's rei nbursenent policies and deternination
regarding health care services are inadm ssible as

evidence in a nedical claim

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2317.43 be anended and secti ons
2317.44 and 2317.45 of the Revi sed Code be enacted to read as

foll ows:

Sec. 2317.43. (A In any civil action brought by an all eged
victimof an unanticipated outconme of nedical care or in any
arbitration proceeding related to such a civil action, any and al
statenments, affirmations, gestures, or conduct expressing apol ogy,

synpat hy, conmm seration, condol ence, conpassion, error, fault, or

a general sense of benevol ence that are nade by a health care
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provi der e+, an enployee of a health care provider, or a

representative of a health care provider to the alleged victim a

relative of the alleged victim or a representative of the alleged
victim and that relate to the disconfort, pain, suffering,
injury, or death of the alleged victimas the result of the
unanti ci pated outcone of nedical care are inadm ssible as evidence
of an admi ssion of liability or as evidence of an adm ssion

agai nst interest.

(B) ILn any civil action brought by an alleged victimof an

unanti ci pated outcone of nedical care, in any arbitration

proceeding related to such a civil action, or in any other civil

proceedi ng. _any communi cati ons made by a health care provider, an

enpl oyee of a health care provider, or a representative of a

health care provider to the alleged victim a relative or

acquai ntance of the alleged victim or a representative of the

all eged victimfollowi ng an unantici pated outcone and nade as part

of a review conducted in good faith by the health care provider

an_enpl ovee of the health care provider, or a representative of

the health care provider into the cause of or reasons for an

unanti ci pated outcone, are inadm ssible as evidence unless the

communi cations are recorded in the nedical record of the all eged

victim Nothing in this section requires a review to be conducted.

(Q For purposes of this section, unless the context

ot herwi se requires:

(1) "Health care provider" has the sanme neaning as in
division (B)(5) of section 2317.02 of the Revised Code.

(2) "Relative" means a victims spouse, parent, grandparent,
st epfat her, stepnother, child, grandchild, brother, sister, half
brother, half sister, or spouse's parents. The termincl udes said
relationships that are created as a result of adoption. In

addition, "relative" includes any person who has a fanmily-type
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relationship with a victim

(3) "Representative of an alleged victin neans a | ega

guardi an, attorney, person designated to make deci si ons on behal f
of a patient under a nedical power of attorney, or any person

recogni zed in law or customas a patient's agent.

(4) "Representative of a health care provider" neans an

attorney, health care provider, enployee of a health care

provider, or other person designated by a health care provider or

an _enpl oyee of a health care provider to participate in a review

conducted by a health care provider or enployee of a health care

provider.

(5) "Review' neans the policy., procedures, and activities

undertaken by or at the direction of a health care provider,

enpl oyee of a health care provider, or person designated by a

health care provider or enployee of a health care provider wth

the purpose of determ ning the cause of or reasons for an

unanti ci pated outcone, and initiated and conpl eted during the

first forty-five days follow ng the occurrence or discovery of an

unanti ci pated outcone. A review may be extended for a | onger

period if necessary upon witten notice to the patient, relative

of the patient, or representative of the patient.

(6) "Unanticipated outcone" nmeans the outcone of a nedical
treatnment or procedure that differs froman expected result or any

outcone that is adverse or not satisfactory to the patient.

Sec. 2317.44. (A) As used in this section:

(1) "Health care provider" neans any person or entity against

whom a nedical claimmy be asserted in a civil action.

(2) "Medical claint has the sane neaning as in section
2305. 113 of the Revi sed Code.

(B) Any quideline, requlation, or other standard under any
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provision of the "Patient Protection and Affordable Care Act.,"
Pub. L. 111-148, 124 Stat. 119 (2010), 42 U.S.C. 18001 et seg.. as

anended, Title XVIIl of the "Social Security Act," 42 U S.C._ 1395

et seq.. as anended, and Title XIX of the "Social Security Act."

42 U.S.C. 1396 et seq.., as anmended, shall not be construed to

establish the standard of care or duty of care owed by a health

care provider to a patient in a nedical claimand is not

adm ssi bl e as evidence for or against any party in any civil

action based upon the nedical claimor in any civil or

adm ni strative action involving the |licensing or licensure status

of the health care provider

Sec. 2317.45. (A) As used in this section:

(1) "Health care provider" neans any person or entity against

whom a nedical claimmay be asserted in a civil action.

(2) "lInsurer" nmeans any public or private entity doing or

aut horized to do any insurance business in this state. "lnsurer"

includes a self-insuring enployer and the United States centers

for medicare and nedicaid services.

(3) "Medical claint has the sane neaning as in section
2305.113 of the Revi sed Code.

(4) "Rei nbursenent deternination" neans an insurer's

determ nati on of whether the insurer will reinburse a health care

provider for health care services and the anpunt of that

r ei nbur senent.

(5) "Reinbursenent policies" neans an insurer's policies and

procedures governing its decisions regarding the rei nbursenent of

a health care provider for health care services, the nethod of

rei nbursenent, and the data upon which those policies and

procedures are based., including, but not linted to, data from

nati onal research groups and other patient safety data.
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(B) Any insurer's reinbursenent policies or reinbursenent

determ nation or requlations issued by the United States centers

for medicare and nedicaid services or the Chio departnent of

nedi caid regarding the health care services provided to the

patient in any civil action based on a nedical claimare not

adni ssible as evidence for or against any party in the action and

may not be used to establish a standard of care or breach of that

standard of care in the action.

Section 2. That existing section 2317.43 of the Revised Code

i s hereby repeal ed.
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