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A BILL

To anend section 4112.05 of the Revised Code to
clarify that a discrimnatory conpensation
decision that is unlawful under the Cvil Rights
Laws occurs each tinme conpensation is paid

pursuant to that decision.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 4112.05 of the Revi sed Code be

amended to read as foll ows:

Sec. 4112.05. (A) The conm ssion, as provided in this
section, shall prevent any person from engagi ng i n unl awf ul
di scrim natory practices, provided that, before instituting the
formal hearing authorized by division (B) of this section, it
shall attenmpt, by informal nethods of conference, conciliation,

and persuasion, to induce conpliance with this chapter.

(B)(1) Any person may file a charge with the conmm ssion

al | egi ng that another person has engaged or is engaging in an

unl awful discrimnatory practice. In the case of a charge all eging

an unl awful discrimnatory practice described in division (A,

ga b~ W N P

10
11
12
13

14
15
16
17



H. B. No. 456
As Introduced

(B, (O, (D, (B), (FH, (G, (I), or (J) of section 4112.02 or in
section 4112.021 or 4112.022 of the Revised Code, the charge shal
be in witing and under oath and shall be filed with the

conm ssion within six nonths after the all eged unl awf ul

di scrimnatory practice was comm tted. In the case of a charge

al l eging an unlawful discrimnatory practice described in division
(H) of section 4112.02 of the Revised Code, the charge shall be in
witing and under oath and shall be filed with the conmm ssion
within one year after the alleged unlawful discrimnatory practice

was conmm tted.

For the purposes of division (B)(1) of this section, an

unl awf ul _discrimnatory practice in conpensation is commtted when

one of the follow ng occurs:

(a) A discrimnatory conpensation decision or other practice

i s adopt ed;

(b) An individual becones subject to a discrimnnatory

conpensati on deci sion or other practice;

(c) An individual is affected by application of a

di scrimnatory conpensation decision or other practice, including

each tine wages, benefits, or other conpensation is paid,

resulting in whole or in part froma discrimnatory conpensation

deci sion or other practice.

(2) Upon receiving a charge, the comission may initiate a
prelimnary investigation to deternine whether it is probable that
an unl awful discrimnatory practice has been or is being engaged
in. The conmi ssion also may conduct, upon its own initiative and
i ndependent of the filing of any charges, a prelimnary
investigation relating to any of the unlawful discrimnatory
practices described in division (A, (B, (O, (D, (B, (B, (1),
or (J) of section 4112.02 or in section 4112.021 or 4112.022 of

the Revised Code. Prior to a notification of a conplai nant under
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division (B)(4) of this section or prior to the comencenent of

i nformal methods of conference, conciliation, and persuasi on under
that division, the nmenbers of the conm ssion and the officers and
enpl oyees of the commi ssion shall not make public in any manner
and shall retain as confidential all information that was obtai ned
as a result of or that otherwi se pertains to a prelimnary

i nvestigation other than one described in division (B)(3) of this

secti on.

(3)(a) Unless it is inpracticable to do so and subject to its
authority under division (B)(3)(d) of this section, the comr ssion
shall conplete a prelimnary investigation of a charge filed
pursuant to division (B)(1) of this section that alleges an
unl awf ul di scrimnatory practice described in division (H of
section 4112.02 of the Revised Code, and shall take one of the
foll owing actions, within one hundred days after the filing of the

char ge:

(i) Notify the conplainant and the respondent that it is not
probabl e that an unlawful discrimnatory practice described in
division (H) of section 4112.02 of the Revised Code has been or is
bei ng engaged in and that the conm ssion will not issue a

conplaint in the matter

(ii) Initiate a conplaint and schedule it for informa

nmet hods of conference, conciliation, and persuasion;

(iii) Initiate a conplaint and refer it to the attorney
general with a recommendation to seek a tenporary or permanent
injunction or a tenmporary restraining order. If this action is
taken, the attorney general shall apply, as expeditiously as
possi bl e after receipt of the conplaint, to the court of comon
pl eas of the county in which the unlawful discrimnatory practice
al l egedly occurred for the appropriate injunction or order, and
the court shall hear and deternine the application as

expedi tiously as possible.
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(b) If it is not practicable to conply with the requirenents
of division (B)(3)(a) of this section within the one-hundred-day
period described in that division, the comm ssion shall notify the
conpl ai nant and the respondent in witing of the reasons for the

nonconpl i ance.

(c) Prior to the issuance of a conplaint under division
(By(3)(a)(ii) or (iii) of this section or prior to a notification
of the conplai nant and the respondent under division (B)(3)(a)(i)
of this section, the nenbers of the conm ssion and the officers
and enpl oyees of the conmi ssion shall not nake public in any
manner and shall retain as confidential all information that was
obtained as a result of or that otherw se pertains to a
prelimnary investigation of a charge filed pursuant to division
(B)(1) of this section that alleges an unlawful discrimnatory
practice described in division (H of section 4112.05 of the
Revi sed Code.

(d) Notwi thstanding the types of action described in
divisions (B)(3)(a)(ii) and (iii) of this section, prior to the
i ssuance of a conplaint or the referral of a conplaint to the
attorney general and prior to endeavoring to elininate an unl awf ul
discrimnatory practice described in division (H of section
4112. 02 of the Revised Code by informal nethods of conference,
conciliation, and persuasion, the conmm ssion may seek a tenporary
or permanent injunction or a tenporary restraining order in the
court of conmon pleas of the county in which the unlaw ul

di scrim natory practice allegedly occurred.

(4) If the comm ssion determnes after a prelimnary
i nvestigation other than one described in division (B)(3) of this
section that it is not probable that an unl awful discrimnatory
practice has been or is being engaged in, it shall notify any
conpl ai nant under division (B)(1) of this section that it has so

determ ned and that it will not issue a conplaint in the matter
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If the conmission determines after a prelimnary investigation
ot her than the one described in division (B)(3) of this section
that it is probable that an unlawful discrininatory practice has
been or is being engaged in, it shall endeavor to elininate the
practice by informal nethods of conference, conciliation, and

per suasi on.

(5) Nothing said or done during informal nethods of
conference, conciliation, and persuasion under this section shal
be discl osed by any nenber of the conmission or its staff or be
used as evidence in any subsequent hearing or other proceeding.

If, after a prelimnary investigation and the use of informa

nmet hods of conference, conciliation, and persuasion under this
section, the comm ssion is satisfied that any unl awf ul
discrimnatory practice will be elimnated, it may treat the
charge involved as being conciliated and enter that disposition on
the records of the conmi ssion. If the comm ssion fails to effect
the elinination of an unlawful discrimnatory practice by infornmal
met hods of conference, conciliation, and persuasion under this
section and to obtain voluntary conpliance with this chapter, the
conm ssion shall issue and cause to be served upon any person

i ncl udi ng the respondent agai nst whom a conpl ainant has filed a
charge pursuant to division (B)(1l) of this section, a conplaint
stating the charges involved and containing a notice of an
opportunity for a hearing before the comm ssion, a nmenber of the
conmmi ssion, or a hearing examner at a place that is stated in the
notice and that is located within the county in which the all eged
unl awf ul discrimnatory practice has occurred or is occurring or
in which the respondent resides or transacts busi ness. The hearing
shall be held not less than thirty days after the service of the
conmpl ai nt upon the conpl ai nant, the aggrieved persons other than
the conpl ai nant on whose behal f the conplaint is issued, and the
respondent, unless the conplainant, an aggri eved person, or the

respondent elects to proceed under division (A)(2) of section
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4112. 051 of the Revised Code when that division is applicable. If
a conplaint pertains to an alleged unlawful discrininatory
practice described in division (H of section 4112.02 of the

Revi sed Code, the conplaint shall notify the conplainant, an

aggri eved person, and the respondent of the right of the
compl ai nant, an aggri eved person, or the respondent to elect to
proceed with the adm nistrative hearing process under this section
or to proceed under division (A)(2) of section 4112.051 of the
Revi sed Code.

(6) The attorney general shall represent the conmm ssion at
any hearing held pursuant to division (B)(5) of this section and

shal | present the evidence in support of the conplaint.

(7) Any conplaint issued pursuant to division (B)(5) of this
section after the filing of a charge under division (B)(1l) of this
section shall be so issued within one year after the conpl ai nant
filed the charge with respect to an all eged unl awf ul

di scrim natory practice.

(C© Any conplaint issued pursuant to division (B) of this
section may be anended by the commi ssion, a nmenber of the
comm ssion, or the hearing exam ner conducting a hearing under
division (B) of this section, at any tine prior to or during the
hearing. The respondent has the right to file an answer or an
anended answer to the original and amended conplaints and to
appear at the hearing in person, by attorney, or otherwi se to

exam ne and cross-exani ne w t nesses.

(D) The conpl ainant shall be a party to a hearing under
division (B) of this section, and any person who is an
i ndi spensabl e party to a conplete determ nation or settlenment of a
guestion involved in the hearing shall be joined. Any aggrieved
person who has or clains an interest in the subject of the hearing
and in obtaining or preventing relief against the unlawful

di scrim natory practices conpl ained of shall be permtted to

Page 6

146
147
148
149
150
151
152
153
154

155
156
157

158
159
160
161
162

163
164
165
166
167
168
169
170

171
172
173
174
175
176
177



H. B. No. 456
As Introduced

appear only for the presentation of oral or witten argunents, to
present evidence, performdirect and cross-exam nation, and be
represented by counsel. The conmmi ssion shall adopt rules, in
accordance with Chapter 119. of the Revised Code governing the

authority granted under this division.

(E) I'n any hearing under division (B) of this section, the
commr ssion, a nenber of the commi ssion, or the hearing exam ner
shall not be bound by the Rules of Evidence but, in ascertaining
the practices followed by the respondent, shall take into account
all reliable, probative, and substantial statistical or other
evi dence produced at the hearing that may tend to prove the
exi stence of a predeterm ned pattern of enploynent or nenbership,
provi ded that nothing contained in this section shall be construed
to authorize or require any person to observe the proportion that
persons of any race, color, religion, sex, nmlitary status,
famlial status, national origin, disability, age, or ancestry
bear to the total population or in accordance with any criterion

ot her than the individual qualifications of the applicant.

(F) The testinony taken at a hearing under division (B) of
this section shall be under oath and shall be reduced to witing
and filed with the comm ssion. Thereafter, in its discretion, the
conmi ssi on, upon the service of a notice upon the conplai nant and
the respondent that indicates an opportunity to be present, nmay

take further testinony or hear argunent.

(Q(1) If, upon all reliable, probative, and substanti al
evi dence presented at a hearing under division (B) of this
section, the comr ssion determines that the respondent has engaged
in, or is engaging in, any unlawful discrimnatory practice,
whet her agai nst the conplainant or others, the comm ssion shal
state its findings of fact and conclusions of |aw and shall issue
and, subject to the provisions of Chapter 119. of the Revised

Code, cause to be served on the respondent an order requiring the
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respondent to cease and desist fromthe unlawful discrinnatory
practice, requiring the respondent to take any further affirmative
or other action that will effectuate the purposes of this chapter,
including, but not linmted to, hiring, reinstatenment, or upgradi ng
of enpl oyees with or w thout back pay, or adnission or restoration
to uni on nenbership, and requiring the respondent to report to the
commr ssion the manner of conpliance. If the conm ssion directs
paynment of back pay, it shall nmke allowance for interim earnings.
If it finds a violation of division (H of section 4112.02 of the
Revi sed Code, the commission additionally shall require the
respondent to pay actual damages and reasonabl e attorney's fees,

and may award to the conpl ai nant punitive danmages as foll ows:

(a) If division (G (1)(b) or (c) of this section does not
apply, punitive damages in an anount not to exceed ten thousand

dol | ars;

(b) If division (G (1)(c) of this section does not apply and
if the respondent has been deternined by a final order of the
conmmi ssion or by a final judgnent of a court to have commtted one
violation of division (H of section 4112.02 of the Revised Code
during the five-year period i medi ately preceding the date on
which a conplaint was issued pursuant to division (B) of this
section, punitive damages in an anount not to exceed twenty-five

t housand dol | ars;

(c) If the respondent has been deternined by a final order of
the comission or by a final judgnment of a court to have comitted
two or nore violations of division (H) of section 4112.02 of the
Revi sed Code during the seven-year period i nmedi ately preceding
the date on which a conplaint was issued pursuant to division (B)
of this section, punitive damages in an anount not to exceed fifty

t housand dol | ars.

(2) Upon the subm ssion of reports of conpliance, the

conmmi ssion may i ssue a declaratory order stating that the
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respondent has ceased to engage in particul ar unl awf ul

di scrim natory practices.

(3) Inrelation to an unlawful discrimnatory practice

relating to conpensation, liability may accrue and the conpl ai nant

nay obtain relief, including recovery of back pay for up to two

vears preceding the filing of the charge, if the unl awf ul

di scrimnatory practice that occurred during the charge filing

period described in division (B)(1) of this sectionis sinlar or

related to an unlawful enploynent practice with regard to

discrimnation in conpensation that occurred outside the tine for

filing a charge.

(H If the comm ssion finds that no probabl e cause exists for
crediting charges of unlawful discrimnatory practices or if, upon
all the evidence presented at a hearing under division (B) of this
section on a charge, the conmi ssion finds that a respondent has
not engaged in any unlawful discrininatory practice against the
conmpl ai nant or others, it shall state its findings of fact and
shal |l issue and cause to be served on the conpl ai nant an order
di sm ssing the conplaint as to the respondent. A copy of the order
shall be delivered in all cases to the attorney general and any

ot her public officers whomthe conm ssion consi ders proper.

(I') Until the time period for appeal set forth in division
(H) of section 4112.06 of the Revised Code expires, the
conmi ssion, subject to the provisions of Chapter 119. of the
Revi sed Code, at any tine, upon reasonable notice, and in the
manner it considers proper, may nodify or set aside, in whole or

in part, any finding or order nmade by it under this section.

Section 2. That existing section 4112. 05 of the Revised Code

i s hereby repeal ed.

Section 3. (A The General Assenbly hereby deterni nes and

declares that it recognizes and finds all of the foll ow ng:
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(1) The United States Suprene Court in Ledbetter v. Goodyear
Tire & Rubber Co., 550 U.S. 618 (2007), significantly inpaired
statutory protections agai nst discrimnation in conpensation that
Congress established and that have been bedrock principles of
Anerican | aw for decades. The Ledbetter decision underm ned those
statutory protections by unduly restricting the tine period in
which victinms of discrimnation could challenge and recover for
di scrim natory conpensation deci sions or other practices, contrary

to the intent of Congress.

(2) The limtation inposed by the Court on the filing of
di scrim natory conpensation clains ignored the reality of wage
di scrimnation and was at odds with the robust application of the

Cvil R ghts Laws that Congress intended.

(B) The General Assenbly hereby declares that, in anending
section 4112.05 of the Revised Code to clarify that a
di scrim natory conpensation decision that is unlawful under the
Ohio CGivil Rights Laws occurs each time conpensation is paid
pursuant to that decision, it is the General Assenbly's intent to
protect the safety and general welfare of the people of this state
by codifying at the state level the "Lilly Ledbetter Fair Pay Act
of 2009," Pub. Law No. 111-2, 123 Stat. 5. Consequently, the
anendnments made by this act are renmedial and not punitive in
nature and shall take effect as if enacted on May 28, 2007, and
apply to all clainms of discrinmnation in conpensation under
Chapter 4112. of the Revised Code that are pending on or after
t hat date.
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