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130th General Assembly
Regular Session H. B. No. 539
2013-2014

Representative Henne

Cosponsors: Representatives McGregor, Sears, Becker, Wachtmann,
DeVitis, Butler

A BILL

To anend sections 4123.291, 4123.34, 4123.93, and
4123.931 and to enact sections 4123.932 and
4123. 933 of the Revised Code to defer the charging
of workers' conpensation clains to an enpl oyer's
experience when a third party may be liable for
the claimand to create the Subrogation Suspense
Account within the State Insurance Fund to which

any such deferral w Il be charged.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4123.291, 4123.34, 4123.93, and
4123. 931 be anended and sections 4123.932 and 4123.933 of the

Revi sed Code be enacted to read as fol |l ows:

Sec. 4123.291. (A) An adjudicating comrittee appointed by the
adm ni strator of workers' conpensation to hear any matter
specified in divisions (B)(1) to A(8) of this section shall hear
the matter within sixty days of the date on which an enpl oyer
files the request, protest, or petition. An enployer desiring to
file a request, protest, or petition regarding any natter
specified in divisions (B)(1) to £A(8) of this section shall file
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the request, protest, or petition to the adjudicating conmittee on
or before twenty-four nonths after the adm nistrator sends notice
of the deternination about which the enployer is filing the

request, protest, or petition.

(B) An enployer who is adversely affected by a decision of an

adj udi cating comm ttee appointed by the adninistrator may appea

t he decision of the commttee to the adm nistrator or the

adm ni strator's designee. The enployer shall file the appeal in
witing within thirty days after the enpl oyer receives the

deci sion of the adjudicating conmittee. The adninistrator or the
desi gnee shall hear the appeal and hold a hearing, provided that
the decision of the adjudicating commttee relates to one of the

foll ow ng:

(1) An enployer request for a waiver of a default in the
paynment of prem uns pursuant to section 4123.37 of the Revised
Code;

(2) An enployer request for the settlenent of liability as a

nonconpl yi ng enpl oyer under section 4123.75 of the Revi sed Code;

(3) An enployer petition objecting to the assessnent of a
prem um pursuant to section 4123.37 of the Revised Code and the

rul es adopted pursuant to that section

(4) An enployer request for the abatenent of penalties
assessed pursuant to section 4123.32 of the Revised Code and the

rul es adopted pursuant to that section

(5) An enployer protest relating to an audit finding or a
determ nation of a manual classification, experience rating, or

transfer or conbination of risk experience;

(6) An enployer request that a claimthat is likely subject

to third party subrogation be deferred and not included in the

enpl oyer' s experience pursuant to section 4123.932 of the Revised
Code.
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(7) Any decision relating to any other risk prem ummatter
under Chapters 4121., 4123., and 4131. of the Revised Code;

A-(8) An enpl oyer petition objecting to the anmpunt of
security required under division (D) of section 4125.05 of the

Revi sed Code and the rul es adopted pursuant to that section

(C© The bureau of workers' conpensation board of directors,
based upon recommendati ons of the workers' conpensation actuari al
commttee, shall establish the policy for all adjudicating
conmmittee procedures, including, but not limted to, specific

criteria for manual prem umrate adjustnent.

(D) The adnministrator, with the advice and consent of the

board, shall adopt rules to establish requirenents and procedures

for an adjudicating conmittee to follow to deternine whether a

claimis likely to be subrogated under section 4123.931 of the
Revi sed Code.

Sec. 4123.34. It shall be the duty of the bureau of workers'
conmpensation board of directors and the adninistrator of workers
conmpensation to safeguard and maintain the solvency of the state
i nsurance fund and all other funds specified in this chapter and
Chapters 4121., 4127., and 4131. of the Revised Code. The
adm ni strator, in the exercise of the powers and discretion
conferred upon the administrator in section 4123.29 of the Revised
Code, shall fix and maintain, with the advice and consent of the
board, for each class of occupation or industry, the | owest
possi bl e rates of prenmiumconsistent with the maintenance of a
sol vent state insurance fund and the creation and mai ntenance of a
reasonabl e surplus, after the paynent of legitimate clains for
i njury, occupational disease, and death that the adm nistrator
authorizes to be paid fromthe state insurance fund for the
benefit of injured, diseased, and the dependents of killed

enpl oyees. I n establishing rates, the admi nistrator shall take
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into account the necessity of ensuring sufficient noney is set
aside in the prem um paynent security fund to cover any defaults

in premum obligations and in the subrogati on suspense account to

cover any claimanmpunts for which the adm ni strator tenporarily

suspends charging the experience of an enployer pursuant to
section 4123.932 of the Revised Code. The adm ni strator shal

observe all of the following requirenents in fixing the rates of

premium for the risks of occupations or industries:

(A) The adm nistrator shall keep an accurate account of the
noney paid in preniunms by each of the several classes of
occupations or industries, and the | osses on account of injuries,
occupati onal disease, and death of enpl oyees thereof, and al so
keep an account of the noney received from each individual
enpl oyer and the anmpbunt of |osses incurred against the state
i nsurance fund on account of injuries, occupational disease, and

death of the enpl oyees of the enpl oyer.

(B) A portion of the noney paid into the state insurance fund
shall be set aside for the creation of a surplus fund account
within the state insurance fund. Any references in this chapter or
in Chapter 4121., 4125., 4127., or 4131. of the Revised Code to
the surplus fund, the surplus created in this division, the
statutory surplus fund, or the statutory surplus of the state
i nsurance fund are hereby deened to be references to the surplus
fund account. The administrator may transfer the portion of the
state insurance fund to the surplus fund account as the
admi ni strator determines is necessary to satisfy the needs of the
surplus fund account and to guarantee the solvency of the state
i nsurance fund and the surplus fund account. In addition to al
statutory authority under this chapter and Chapter 4121. of the
Revi sed Code, the administrator has discretionary and conti ngency
authority to make charges to the surplus fund account. The

adm ni strator shall account for all charges, whether statutory,
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di scretionary, or contingency, that the adm nistrator may make to
the surplus fund account. A revision of basic rates shall be nade

annually on the first day of July.

Not wi t hst andi ng any provision of the lawto the contrary, one
hundred ei ghty days after the effective date on which
self-insuring enployers first may el ect under division (D) of
section 4121.66 of the Revised Code to directly pay for
rehabilitation expenses, the adm nistrator shall calculate the
deficit, if any, in the portion of the surplus fund account that
is used for reinbursenent to self-insuring enployers for all
expenses ot her than handi capped rei nbursenent under section
4123. 343 of the Revised Code. The administrator, fromtine to
time, may determ ne whether the surplus fund account has such a
deficit and may assess all self-insuring enployers who
participated in the portion of the surplus fund account during the
accrual of the deficit and who during that tinme period have not
nmade the el ection under division (D) of section 4121.66 of the
Revi sed Code the anmpunt the administrator deterni nes necessary to

reduce the deficit.

Revi sions of basic rates shall be in accordance with the
ol dest four of the last five cal endar years of the conbined
acci dent and occupational disease experience of the adm nistrator
in the adnministration of this chapter, as shown by the accounts
kept as provided in this section, excluding the experience of
enpl oyers that are no longer active if the administrator
determ nes that the inclusion of those enployers would have a
signi ficant negative inpact on the remainder of the enployers in a
particul ar manual classification; and the adm nistrator shal
adopt rules, with the advice and consent of the board, governing
rate revisions, the object of which shall be to make an equitable
di stribution of |osses anong the several classes of occupation or

i ndustry, which rules shall be general in their application.
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(© The adm nistrator may apply that formof rating system
that the administrator finds is best calculated to merit rate or
individually rate the risk nore equitably, predicated upon the
basis of its individual industrial accident and occupati onal
di sease experience, and may encourage and stimul ate acci dent
prevention. The adm nistrator shall develop fixed and equitable
rules controlling the rating system which rules shall conserve to

each risk the basic principles of workers' conpensation insurance.

(D) The adm nistrator, fromthe noney paid into the state
i nsurance fund, shall set aside into an account of the state
insurance fund titled a prem um paynment security fund sufficient
noney to pay for any prem uns due from an enpl oyer and uncol | ected

that are in excess of the enployer's prem um security deposit.

The fund shall be in the custody of the treasurer of state.
Al'l investnent earnings of the fund shall be deposited in the
fund. Disbursenents fromthe fund shall be nade by the bureau of
wor kers' conpensati on upon order of the administrator to the state
i nsurance fund. The use of the noneys held by the prenium paynent
security fund is restricted to reinbursenment to the state
i nsurance fund of prem unms due and uncol |l ected in excess of an
enpl oyer's prem um security deposit. The npbneys constituting the
prem um paynment security fund shall be nmaintai ned without regard
to or reliance upon any other fund. This section does not prevent
the deposit or investnent of the prem um paynent security fund
with any other fund created by this chapter, but the prenium
paynment security fund is separate and distinct for every other

purpose and a strict accounting thereof shall be maintained.

(E) There is hereby created in the state insurance fund the

subrogati on suspense account, to be used to defer costs related to

subrogation clainms so that the experience of an enployer is not

affected by a claimthat is likely eligible for third-party

subrogati on. The use of the noneys held in the subrogation
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suspense account is restricted to rei nbursenent to the state

i nsurance fund of anpunts paid on a claimthat is not charged to

an _enpl oyer's experience pursuant to division (B) of section
4123.932 of the Revised Code.

(F) The adm nistrator may grant di scounts on prem umrates

for enployers who neet either of the follow ng requirenents:

(1) Have not incurred a conpensable injury for one year or
nore and who maintain an enpl oyee safety commttee or sinmlar

organi zation or nake periodic safety inspections of the workpl ace.

(2) Successfully conplete a | oss prevention program
prescribed by the superintendent of the division of safety and
hygi ene and conducted by the division or by any other person

approved by the superintendent.

(G (1) In determning the premumrates for the
construction industry the adm nistrator shall calculate the
enpl oyers' prem uns based upon the actual renuneration
construction industry enpl oyees receive fromconstruction industry
enpl oyers, provided that the anmount of remuneration the
adm ni strator uses in calculating the prem uns shall not exceed an
aver age weekly wage equal to one hundred fifty per cent of the
st at ewi de average weekly wage as defined in division (C of
section 4123.62 of the Revised Code.

(2) Division (E(GQ (1) of this section shall not be construed
as affecting the manner in which benefits to a claimant are

awar ded under this chapter.

(3) As used in division (H(GQ of this section, "construction
i ndustry" includes any activity perfornmed in connection with the
erection, alteration, repair, replacenent, renovation
installation, or denolition of any building, structure, highway,

or bridge.

S-(H) The admi ni strator of workers' conpensation shall not
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place a limt on the length of time that an enpl oyer nay
participate in the bureau of workers' conpensation drug free

wor kpl ace and wor kpl ace safety prograns.

Sec. 4123.93. As used in sections 4123.93 and4123-93% to
4123.933 of the Revised Code:

(A) "Caimant" nmeans a person who is eligible to receive
conpensati on, nedical benefits, or death benefits under this
chapter or Chapter 4121., 4127., or 4131. of the Revised Code.

(B) "Statutory subrogee" neans the adm nistrator of workers'
conmpensation, a self-insuring enployer, or an enployer that
contracts for the direct paynent of nedical services pursuant to
division (P) of section 4121.44 of the Revi sed Code.

(© "Third party" nmeans an individual, private insurer
public or private entity, or public or private programthat is or
may be liable to nake paynents to a person without regard to any
statutory duty contained in this chapter or Chapter 4121., 4127.
or 4131. of the Revised Code.

(D) "Subrogation interest” includes past, present, and
estimated future paynents of conpensation, nedical benefits,
rehabilitation costs, or death benefits, and any other costs or
expenses paid to or on behalf of the clainant by the statutory
subrogee pursuant to this chapter or Chapter 4121., 4127., or
4131. of the Revised Code.

(E) "Net anount recovered" neans the anount of any award,
settlenment, conpronise, or recovery by a claimnt against a third
party, minus the attorney's fees, costs, or other expenses
incurred by the claimant in securing the award, settlenent,
conproni se, or recovery. "Net anpunt recovered" does not include

any punitive damages that nay be awarded by a judge or jury.

(F) "Unconpensat ed danages" neans the clainmant's denonstrated
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or proven danmages mnus the statutory subrogee's subrogation

i nt er est.

Sec. 4123.931. (A) The paynment of conpensation or benefits
pursuant to this chapter or Chapter 4121., 4127., or 4131., of the
Revi sed Code creates a right of recovery in favor of a statutory
subrogee against a third party, and the statutory subrogee is
subrogated to the rights of a clainmant against that third party.
The net anopunt recovered is subject to a statutory subrogee's

right of recovery.

(B) If a claimant, statutory subrogee, and third party settle
or attenpt to settle a claimant's claimagainst a third party, the
clai mant shall receive an anpbunt equal to the unconpensated
damages divided by the sum of the subrogation interest plus the
unconpensat ed damages, nultiplied by the net anpbunt recovered, and
the statutory subrogee shall receive an anpbunt equal to the
subrogation interest divided by the sum of the subrogation
i nterest plus the unconpensated danages, mnmultiplied by the net
anount recovered, except that the net anmount recovered may instead
be divided and paid on a nore fair and reasonabl e basis that is
agreed to by the claimant and statutory subrogee. If while
attenpting to settle, the claimant and statutory subrogee cannot
agree to the allocation of the net anmpunt recovered, the clainant
and statutory subrogee may file a request with the adm ni strator
of workers' conpensation for a conference to be conducted by a
desi gnee appointed by the administrator, or the claimant and
statutory subrogee may agree to utilize any other binding or

non- bi nding alternative dispute resolution process.

The clai mant and statutory subrogee shall pay equal shares of
the fees and expenses of utilizing an alternative dispute
resol uti on process, unless they agree to pay those fees and

expenses in another manner. The administrator shall not assess any
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fees to a claimant or statutory subrogee for a conference

conducted by the administrator's designee.

(O If a claimant and statutory subrogee request that a
conference be conducted by the adm nistrator's desi gnee pursuant

to division (B) of this section, both of the follow ng apply:

(1) The adm nistrator's designee shall schedule a conference
on or before sixty days after the date that the claimant and

statutory subrogee filed a request for the conference.

(2) The determination made by the adninistrator's designee is

not subject to Chapter 119. of the Revised Code.

(D) When a claimant's action against a third party proceeds

to trial and damages are awarded, both of the follow ng apply:

(1) The claimant shall receive an anobunt equal to the
unconpensat ed damages divided by the sum of the subrogation
i nterest plus the unconpensated danages, nultiplied by the net
anount recovered, and the statutory subrogee shall receive an
anount equal to the subrogation interest divided by the sumof the
subrogation interest plus the unconpensated damages, multiplied by

t he net anpbunt recovered.

(2) The court in a nonjury action shall make findings of
fact, and the jury in a jury action shall return a general verdict
acconpani ed by answers to interrogatories that specify the

fol | owi ng:
(a) The total amount of the conpensatory damages;

(b) The portion of the conpensatory danages specified
pursuant to division (D)(2)(a) of this section that represents

econom ¢ | oss;

(c) The portion of the conpensatory danages specified
pursuant to division (D)(2)(a) of this section that represents

noneconom ¢ | 0ss.
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(E) (1) After a clainmant and statutory subrogee know the net
anount recovered, and after the neans for dividing it has been
det erm ned under division (B) or (D) of this section, a claimant
may establish an interest-bearing trust account for the full
anount of the subrogation interest that represents estinmated
future paynents of conpensation, medical benefits, rehabilitation
costs, or death benefits, reduced to present value, fromwhich the
cl ai mant shall mnake rei nbursenent paynents to the statutory
subrogee for the future paynents of conpensation, nedica
benefits, rehabilitation costs, or death benefits. If the workers
conpensation claimassociated with the subrogation interest is
settled, or if the claimant dies, or if any other circunstance
occurs that would preclude any future paynents of conpensation
nedi cal benefits, rehabilitation costs, and death benefits by the
statutory subrogee, any anount renmining in the trust account
after final reinbursenment is paid to the statutory subrogee for
all paynments made by the statutory subrogee before the endi ng of
future paynents shall be paid to the claimant or the claimnt's

estat e.

(2) Aclaimant may use interest that accrues on the trust
account to pay the expenses of establishing and naintaining the
trust account, and all remaining interest shall be credited to the

trust account.

(3) If a claimant establishes a trust account, the statutory
subrogee shall provide paynent notices to the clainant on or
before the thirtieth day of June and the thirty-first day of
Decenber every year listing the total anmount that the statutory
subrogee has paid for conpensation, nedical benefits,
rehabilitation costs, or death benefits during the half of the
year preceding the notice. The claimant shall nake rei nbursenent
paynments to the statutory subrogee fromthe trust account on or

before the thirty-first day of July every year for a notice
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provided by the thirtieth day of June, and on or before the
thirty-first day of January every year for a notice provided by
the thirty-first day of Decenber. The claimant's rei nbursenent
payrment shall be in an anmount that equals the total anount |isted

on the notice the claimnt receives fromthe statutory subrogee.

(F) If a claimant does not establish a trust account as
described in division (E)(1) of this section, the claimnt shal
pay to the statutory subrogee, on or before thirty days after
recei pt of funds fromthe third party, the full anount of the
subrogation interest that represents estimted future paynents of
conmpensation, nedical benefits, rehabilitation costs, or death

benefits.

(G Aclaimant shall notify a statutory subrogee and the
attorney general of the identity of all third parties agai nst whom
the claimant has or may have a right of recovery, except that when
the statutory subrogee is a self-insuring enployer, the clainmant
need not notify the attorney general. No settlenent, conprom se,

j udgnent, award, or other recovery in any action or claimby a
clai mant shall be final unless the claimnt provides the statutory
subrogee and, when required, the attorney general, with prior

noti ce and a reasonabl e opportunity to assert its subrogation
rights. If a statutory subrogee and, when required, the attorney
general are not given that notice, or if a settlenent or
conpr oni se excl udes any anount paid by the statutory subrogee, the
third party and the claimant shall be jointly and severally liable
to pay the statutory subrogee the full anmount of the subrogation

i nt erest.

(H) The right of subrogation under this chapter is autonmatic,
regardl ess of whether a statutory subrogee is joined as a party in
an action by a claimant against a third party. A statutory
subrogee may assert its subrogation rights through correspondence

with the claimant and the third party or their |egal
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representatives. A statutory subrogee nay institute and pursue

| egal proceedings against a third party either by itself or in
conjunction with a claimant. If a statutory subrogee institutes

| egal proceedings against a third party, the statutory subrogee
shall provide notice of that fact to the claimant. If the
statutory subrogee joins the claimnt as a necessary party, or if
the claimant elects to participate in the proceedings as a party,
the claimant nmay present the claimant's case first if the matter
proceeds to trial. If a claimnt disputes the validity or anount
of an asserted subrogation interest, the claimant shall join the
statutory subrogee as a necessary party to the action against the

third party.

(1) The statutory subrogation right of recovery applies to,

but is not limted to, all of the foll ow ng:

(1) Anmounts recoverable froma claimant's insurer in
connection with underinsured or uninsured notorist coverage,
notwi thstanding any limtation contained in Chapter 3937. of the
Revi sed Code;

(2) Amounts that a claimant would be entitled to recover from
a political subdivision, notw thstanding any |limtations contained
in Chapter 2744. of the Revised Code;

(3) Anmounts recoverable froman intentional tort action

(J) If aclaimant's claimagainst a third party is for
wrongful death or the claiminvolves any ninor beneficiaries,
amount s al l ocated under this section are subject to the approva

of probate court.

(K)(1) The administrator shall deposit any noney coll ected
under this section into the public fund or the private fund of the

state insurance fund, as appropriate. H Except as provided in

division (K)(2) of this section, any anmpunt deposited under

division (K)(1) of this section shall be credited to the
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experi ence of the enpl oyer agai nst whom the experi ence of the

correspondi ng cl ai m was char ged.

(2) If, at the tine an anpunt is deposited under division

(KY(1) of this section, the corresponding claimis not being

charged to the experience of an enployer, pursuant to section
4123.932 of the Revised Code, any amount deposited shall be

credited to the individual account of the enpl oyer to whose

experi ence the claimwuld have been charged.

(3) If a self-insuring enployer collects noney under this
section efthe Revised - Code, the self-insuring enpl oyer shal
deduct the anpunt collected, in the year collected, fromthe
amount of paid conpensation the self-insured enployer is required

to report under section 4123.35 of the Revised Code.

Sec. 4123.932. (A) An enplover who pays preniuns _into the

state insurance fund and who believes that a claimfil ed under
this chapter or Chapter 4121., 4127.., or 4131. of the Revi sed Code

nay be subject to third-party subrogati on under section 4123.931

of the Revised Code may file a request with an adjudi cating

conmmittee in accordance with section 4123.291 of the Revised Code

to defer the experience resulting fromthat claim

(B) Upon a final determ nation made pursuant to section

4123. 291 of the Revised Code., or upon the adnministrator's own

deternination, that the adm nistrator is likely to be subrogated

to the rights of a clainmant under section 4123.931 of the Revised

Code, the adnministrator shall not charge the experience of that

enpl oyer for any conpensation, benefits, or both paid in relation

to that claimuntil the earlier of the foll ow ng

(1) Three vears after the date the injury occurred or

occupational di sease was di agnosed or, if an enployee dies in the

course of and arising out of the enpl oyee's enploynent, the date

of the enpl oyee's death:;
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(2) The conclusion or settlenent of any actions that involve

the adm nistrator as a statutory subrogee in relation to the

claim

Sec. 4123.933. (A) If a final determ nation is nade pursuant
to section 4123.291 of the Revised Code that the adm nistrator of

workers' conpensation is likely to be subrogated to the rights of

a clai mant _under section 4123.931 of the Revised Code, the

adm ni strator shall create an individual account within the

subr ogati on suspense account created in section 4123.34 of the

Revi sed Code for the enpl oyer whose experience the claimnt's

claimwould otherw se affect.

(B) The administrator shall charge any conpensati on or

benefits paid fromthe state insurance fund for a claimthat is
deferred pursuant to section 4123.932 of the Revised Code to the

enpl over's individual account within the subrogati on suspense

account .

(C Upon the conclusion of the deferral period described in
di vision (B) of section 4123.932 of the Revised Code., the

adm ni strator shall charge an enployer's experience for the anpunt

of conpensation or benefits paid in a claimand charged to the

enpl oyer's individual account within the subrogation suspense

account for that claim except that the adm nistrator shall not

charge the enplover's experience for any anmount credited to the

enpl oyer's individual subrogation suspense account pursuant to
division (K)(2) of section 4123.931 of the Revised Code. The

adm ni strator shall credit the subrogation suspense account in the

amount the administrator charges to the enployer's experience. Any

addi ti onal conpensation or benefits incurred in that claimafter

the deferral period shall be charged to the enployer's experience.

Section 2. That existing sections 4123.291, 4123.34, 4123. 93,
and 4123.931 of the Revised Code are hereby repeal ed.
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