As Introduced

130th General Assembly
Regular Session S. B. No. 270
2013-2014

Senators Skindell, Bacon

Cosponsors: Senators Tavares, Brown, Jones, Turner, Beagle

A BILL

To anend sections 5123.162, 5123.19, 5123.191,
5123.21, 5123.61, 5123.75, and 5123.76 of the
Revi sed Code to require copies of surveys
conducted by the Director of Devel opnmenta
Disabilities and related plans of correction to be
made avail abl e on the Departnent of Devel opnenta
Disabilities' web site and to nodify statutory

references to the Director's designee.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5123.162, 5123.19, 5123.191,
5123.21, 5123.61, 5123.75, and 5123.76 of the Revi sed Code be

amended to read as fol | ows:

Sec. 5123.162. (A) The director of devel opnental disabilities
may conduct surveys of persons and government entities that seek a
supported living certificate to deterni ne whether the persons and
government entities nmeet the certification standards. The director
may al so conduct surveys of providers to determ ne whether the
providers continue to neet the certification standards. The
di rector shall conduct the surveys in accordance with rul es
adopt ed under section 5123.1610 of the Revised Code.
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(B) Follow ng each survey of a provider, the director shal

issue a report listing the date of the survey and any citations

issued as a result of the survey. Except when the director

initiates a proceeding to revoke a provider's certification., the

director shall do all of the foll ow ng:

(1) Specify a date by which the provider nmay appeal any of

the citations;

(2) Specify a tinetable within which the provider nust subnit

a plan of correction describing how the problens specified in the

citations will be corrected;

(3) When appropriate, specify a tinetable within which the

provider nust correct the problens specified in the citations.

(C) If the director initiates a proceeding to revoke a

provider's certification, the director shall include the report

required by division (B) of this section with the notice of the

proposed revocation the director sends the provider. In this

ci rcunstance, the provider may not appeal the citations or submt

a plan of correction.

(D) After a plan of correction is submtted., the director

shall approve or disapprove the plan. If the plan of correction is

approved, a copy of the approved plan shall be provided, not later

than five business days after it is approved, to any person or

governnment entity that requests it and made avail able on the

internet web site nmmintained by the departnent of devel opnent al

disabilities. If the plan of correction is not approved and the

director initiates a proceeding to revoke the provider's

certification, a copy of the survey report shall be provided to

any person or governnent entity that requests it and nade

avail able on the internet web site nmmintai ned by the departnent.

Fhe (BE) In addition to survey reports described in this

section, all other records of associated with surveys conducted
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under this section are public records for the purpose of section
149. 43 of the Revised Code and shall be nade avail able on the

request of any person or governnent entity.

Sec. 5123.19. (A As used in sections 5123.19 to 5123. 20 of
t he Revi sed Code:

(1) "Independent |iving arrangenent” neans an arrangenent in
which a nentally retarded or devel opnental |y di sabl ed person
resides in an individualized setting chosen by the person or the
person's guardi an, which is not dedicated principally to the
provi sion of residential services for nentally retarded or
devel oprent al Iy di sabl ed persons, and for which no financi al
support is received for rendering such service from any

government al agency by a provider of residential services.

(2) "Licensee" neans the person or governnent agency that has
applied for a license to operate a residential facility and to

which the |icense was i ssued under this section.

(3) "Political subdivision" nmeans a nunicipal corporation

county, or township.

(4) "Related party" has the same nmeaning as in section
5123. 16 of the Revised Code except that "provider" as used in the
definition of "related party" means a person or governnent entity
that held or applied for a license to operate a residential
facility, rather than a person or government entity certified to

provi de supported living.

(5)(a) Except as provided in division (A)(5)(b) of this
section, "residential facility" nmeans a honme or facility,
including an ICF/ 11D, in which an individual wth nmental

retardation or a devel oprmental disability resides.

(b) "Residential facility" does not nean any of the

fol | owi ng:
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(i) The hone of a relative or |egal guardian in which an
i ndividual with nmental retardation or a developnental disability

resi des;

(ii) Arespite care hone certified under section 5126.05 of
t he Revi sed Code,;

(iii) A county hone or district hone operated pursuant to
Chapt er 5155. of the Revi sed Code;

(iv) Adwelling in which the only residents with nental
retardation or devel opnental disabilities are in independent

living arrangenents or are being provided supported living.

(B) Every person or governnent agency desiring to operate a
residential facility shall apply for licensure of the facility to
the director of devel opnental disabilities unless the residential
facility is subject to section 3721.02, 5103.03, 5119.33, or
division (A)(9)(b) of section 5119.34 of the Revised Code.

(O Subject to section 5123.196 of the Revised Code, the
di rector of devel opnmental disabilities shall license the operation
of residential facilities. An initial license shall be issued for
a period that does not exceed one year, unless the director denies
the license under division (D) of this section. A license shall be
renewed for a period that does not exceed three years, unless the
director refuses to renew the license under division (D) of this
section. The director, when issuing or renewing a |icense, shal
specify the period for which the Iicense is being issued or
renewed. A license remains valid for the Iength of the |icensing
period specified by the director, unless the license is

term nated, revoked, or voluntarily surrendered.

(D) If it is determned that an applicant or |licensee is not
in conpliance with a provision of this chapter that applies to
residential facilities or the rules adopted under such a

provision, the director nmay deny issuance of a license, refuse to

Page 4

81
82
83

84
85

86
87

88
89
90

91
92
93
94
95

96
97
98
99
100
101
102
103
104
105
106
107

108
109
110
111



S. B. No. 270
As Introduced

renew a license, termnate a |license, revoke a |license, issue an
order for the suspension of admissions to a facility, issue an
order for the placenment of a nonitor at a facility, issue an order
for the inmedi ate renpval of residents, or take any other action
the director considers necessary consistent with the director's
authority under this chapter regarding residential facilities. In
the director's selection and adm nistration of the sanction to be

i mposed, all of the follow ng apply:

(1) The director may deny, refuse to renew, or revoke a
license, if the director determ nes that the applicant or licensee
has denobnstrated a pattern of serious nonconpliance or that a
violation creates a substantial risk to the health and safety of

residents of a residential facility.

(2) The director may termnate a license if nore than twelve
consecutive nonths have el apsed since the residential facility was
| ast occupied by a resident or a notice required by division (K)

of this section is not given.

(3) The director may issue an order for the suspension of
admi ssions to a facility for any violation that may result in
sanctions under division (D)(1) of this section and for any other
violation specified in rules adopted under division (H(2) of this
section. If the suspension of adm ssions is inposed for a
violation that may result in sanctions under division (D)(1) of
this section, the director may i npose the suspension before
provi ding an opportunity for an adjudication under Chapter 119. of
the Revised Code. The director shall lift an order for the
suspensi on of adni ssions when the director determ nes that the

violation that formed the basis for the order has been corrected.

(4) The director may order the placenent of a nonitor at a
residential facility for any violation specified in rules adopted
under division (H)(2) of this section. The director shall lift the

order when the director determ nes that the violation that fornmed
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the basis for the order has been corrected.

(5) If the director determ nes that two or nore residential
facilities owned or operated by the sane person or governnment
entity are not being operated in conpliance with a provision of
this chapter that applies to residential facilities or the rules
adopt ed under such a provision, and the director's findings are
based on the sane or a substantially simlar action, practice,
ci rcunstance, or incident that creates a substantial risk to the
health and safety of the residents, the director shall conduct a
survey as soon as practicable at each residential facility owned
or operated by that person or government entity. The director may
take any action authorized by this section with respect to any
facility found to be operating in violation of a provision of this
chapter that applies to residential facilities or the rules

adopt ed under such a provision

(6) When the director initiates |icense revocation
proceedi ngs, no opportunity for submitting a plan of correction
shall be given. The director shall notify the Iicensee by letter
of the initiation of the proceedings. The letter shall list the
deficiencies of the residential facility and informthe |icensee
that no plan of correction will be accepted. The director shal
al so send a copy of the letter to the county board of
devel oprmental disabilities. The county board shall send a copy of

the letter to each of the foll ow ng
(a) Each resident who receives services fromthe |icensee;

(b) The guardi an of each resident who receives services from

the licensee if the resident has a guardi an

(c) The parent or guardi an of each resident who receives

services fromthe licensee if the resident is a m nor

(7) Pursuant to rules which shall be adopted in accordance

with Chapter 119. of the Revised Code, the director may order the
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i medi ate renoval of residents froma residential facility
whenever conditions at the facility present an i nmedi at e danger of

physi cal or psychol ogical harmto the residents.

(8) In determ ning whether a residential facility is being
operated in conpliance with a provision of this chapter that
applies to residential facilities or the rules adopted under such
a provision, or whether conditions at a residential facility
present an i mredi ate danger of physical or psychological harmto
the residents, the director nay rely on infornation obtained by a
county board of devel opnental disabilities or other governnenta

agenci es.

(9) In proceedings initiated to deny, refuse to renew, or
revoke licenses, the director may deny, refuse to renew, or revoke
a license regardl ess of whether sone or all of the deficiencies
that pronpted the proceedi ngs have been corrected at the tine of

the hearing.

(E) The director shall establish a program under which public
notification may be nmade when the director has initiated |icense
revocati on proceedi ngs or has issued an order for the suspension
of adm ssions, placenent of a nonitor, or renoval of residents.
The director shall adopt rules in accordance with Chapter 119. of
the Revised Code to inmplenent this division. The rul es shal
establish the procedures by which the public notification will be
nmade and specify the circunstances for which the notification mnust
be made. The rules shall require that public notification be made
if the director has taken action against the facility in the
ei ght een-nmonth period i nmedi ately preceding the director's | atest
action against the facility and the |atest action is being taken
for the sane or a substantially simlar violation of a provision
of this chapter that applies to residential facilities or the
rul es adopted under such a provision. The rules shall specify a

net hod for renoving or amending the public notification if the
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director's action is found to have been unjustified or the

violation at the residential facility has been corrected.

(F) (1) Except as provided in division (F)(2) of this section,
appeal s from proceedings initiated to i npose a sanction under
division (D) of this section shall be conducted in accordance with
Chapter 119. of the Revised Code.

(2) Appeals fromproceedings initiated to order the
suspensi on of adnissions to a facility shall be conducted in
accordance with Chapter 119. of the Revised Code, unless the order
was i ssued before providing an opportunity for an adjudication, in

whi ch case all of the follow ng apply:

(a) The licensee may request a hearing not later than ten
days after receiving the notice specified in section 119.07 of the
Revi sed Code.

(b) If atinely request for a hearing that includes the
licensee's current address is nmade, the hearing shall commence not

later than thirty days after the departnment receives the request.

(c) After commrencing, the hearing shall continue
uni nterrupted, except for Saturdays, Sundays, and |egal holidays,
unl ess other interruptions are agreed to by the licensee and the

di rector.

(d) If the hearing is conducted by a hearing exam ner, the
hearing examiner shall file a report and recommendati ons not | ater

than ten days after the last of the follow ng:
(i) The cl ose of the hearing;

(ii) I'f a transcript of the proceedings is ordered, the

heari ng exam ner receives the transcript;

(iii) If post-hearing briefs are tinely filed, the hearing

exam ner receives the briefs.

(e) A copy of the witten report and recommendati on of the
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heari ng exam ner shall be sent, by certified mail, to the licensee
and the licensee's attorney, if applicable, not later than five

days after the report is filed.

(f) Not later than five days after the hearing exam ner files
the report and recomrendations, the licensee nay file objections

to the report and recommendati ons.

(g) Not later than fifteen days after the hearing exam ner
files the report and recomendati ons, the director shall issue an
order approving, nodifying, or disapproving the report and

reconmendat i ons.

(h) Notw t hstandi ng the pendency of the hearing, the director
shall lift the order for the suspension of adm ssions when the
director determ nes that the violation that formed the basis for

the order has been corrected.

(G Neither a person or governnment agency whose application
for a license to operate a residential facility is denied nor a
related party of the person or government agency nay apply for a
license to operate a residential facility before the date that is
one year after the date of the denial. Neither a |icensee whose
residential facility license is revoked nor a related party of the
licensee may apply for a residential facility license before the

date that is five years after the date of the revocation

(H) In accordance with Chapter 119. of the Revised Code, the
director shall adopt and nay anmend and rescind rules for |icensing
and regul ating the operation of residential facilities. The rules
for residential facilities that are ICFs/11D nay differ fromthose
for other residential facilities. The rules shall establish and

specify the foll ow ng:

(1) Procedures and criteria for issuing and renew ng
licenses, including procedures and criteria for deternining the

length of the licensing period that the director nmust specify for
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each license when it is issued or renewed;

(2) Procedures and criteria for denying, refusing to renew,
term nating, and revoking |icenses and for ordering the suspension
of admi ssions to a facility, placenment of a nonitor at a facility,

and the imedi ate renoval of residents froma facility;

(3) Fees for issuing and renewi ng |icenses, which shall be
deposited into the programfee fund created under section 5123.033
of the Revi sed Code;

(4) Procedures for surveying residential facilities;

(5) Requirenments for the training of residential facility

per sonnel

(6) Cassifications for the various types of residential
facilities;

(7) Certification procedures for |icensees and managenent
contractors that the director determ nes are necessary to ensure

that they have the skills and qualifications to properly operate

or manage residential facilities;

(8) The nmaxi mum nunber of persons who nay be served in a

particul ar type of residential facility;

(9) Uniform procedures for adm ssion of persons to and

transfers and di scharges of persons fromresidential facilities;

(10) O her standards for the operation of residential

facilities and the services provided at residential facilities;

(11) Procedures for waiving any provision of any rul e adopted

under this section

(1)(1) Before issuing a license, the director ef—the
departrent—or—the—director—s—designee shall conduct a survey of

the residential facility for which application is nade. The

di rect or er—the—direetor—s—designree shall conduct a survey of each

licensed residential facility at |east once during the period the
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license is valid and nay conduct additional inspections as needed.
A survey includes but is not linmted to an on-site exani nation and
eval uation of the residential facility, its personnel, and the

servi ces provided there.

(2) In conducting surveys, the director erthe directors
designee shall be given access to the residential facility; al
records, accounts, and any ot her documents related to the
operation of the facility; the licensee; the residents of the
facility; and all persons acting on behalf of, under the control
of, or in connection with the licensee. The |icensee and al
persons on behalf of, under the control of, or in connection with
the licensee shall cooperate with the director erthe directors

destgree in conducting the survey.

(3) Foll owi ng each survey, unless—the-director—initiates—a
H-censerevocationproceeding— the director er—thedirectors

designee shall provide the licensee with a report listing the date

of the survey and any defieienctess—speeifying citations issued as

a result of the survey. Except when the director initiates a

proceeding to revoke a license, the director shall do all of the

foll owi ng:

(a) Specify a date by which the |licensee nay appeal any of

the citations;

(b) Specify a tinetable within which the |icensee shall nust
subnit a plan of correction describing how the deficiencies
probl ens specified in the citations will be corrected—and—nhen;

(c) When appropriate, speecifying specify a tinmetable within
which the licensee nust correct the deficiencies probl ens

specified in the citations. After

(4) If the director initiates a proceeding to revoke a

license, the director shall include the report required by

division (1)(3) of this section with the notice of the proposed
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revocation the director sends the licensee. In this circunstance,

the licensee may not appeal the citations or subnmt a plan of

correction.

(5) After a plan of correction is submtted, the director e+
the—direector—s—desi-gnree shall approve or disapprove the plan. A Lf

the plan of correction is approved, a copy of the repert—and—ahy
approved pl an ef—ecoerreetion shall be provided, not later than five

busi ness days after it is approved, to any person or_governnent

entity who requests it and nade available on the internet web site

nai nt ai ned by the departnment of devel opnental disabilities. If the

plan of correction is not approved and the director initiates a

proceeding to revoke the |license, a copy of the survey report

shall be provided to any person or governnent entity that requests

it and made available on the internet web site maintai ned by the

depart nent .

(6) The director shall initiate disciplinary action agai nst
any departnent enpl oyee who notifies or causes the notification to
any unaut hori zed person of an unannounced survey of a residential

facility by an authorized representative of the departmnent.

(J) I'n addition to any other information which may be
required of applicants for a license pursuant to this section, the
director shall require each applicant to provide a copy of an
approved plan for a proposed residential facility pursuant to
section 5123.042 of the Revised Code. This division does not apply
to renewal of a license or to an applicant for an initial or
nodi fied |icense who neets the requirenents of section 5123.197 of
t he Revi sed Code.

(K)y Alicensee shall notify the owner of the building in
which the licensee's residential facility is |ocated of any
significant change in the identity of the |licensee or nanagenent
contractor before the effective date of the change if the licensee

is not the owner of the building.
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Pursuant to rules which shall be adopted in accordance with
Chapter 119. of the Revised Code, the director may require
notification to the departnment of any significant change in the
ownership of a residential facility or in the identity of the
i censee or managenment contractor. If the director determ nes that
a significant change of ownership is proposed, the director shal
consi der the proposed change to be an application for devel opnent
by a new operator pursuant to section 5123.042 of the Revised Code
and shall advise the applicant within sixty days of the
notification that the current |icense shall continue in effect or
a new license will be required pursuant to this section. If the
director requires a new license, the director shall permt the
facility to continue to operate under the current |license unti
the new license is issued, unless the current |icense is revoked,
refused to be renewed, or termnated in accordance with Chapter
119. of the Revised Code.

(L) A county board of devel opnental disabilities and any
interested person may file conplaints alleging violations of
statute or departnment rule relating to residential facilities with
the departnment. Al complaints shall be in witing and shall state
the facts constituting the basis of the allegation. The departnent
shall not reveal the source of any conplaint unless the
conmpl ai nant agrees in witing to waive the right to
confidentiality or until so ordered by a court of conpetent

jurisdiction.

The department shall adopt rules in accordance with Chapter
119. of the Revised Code establishing procedures for the receipt,
referral, investigation, and disposition of conplaints filed with

the departnent under this division

(M The departnent shall establish procedures for the
notification of interested parties of the transfer or interimcare

of residents fromresidential facilities that are closing or are
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losing their |icense.

(N) Before issuing a license under this section to a
residential facility that will accommbdate at any tinme nore than
one nmentally retarded or devel opnental ly disabled individual, the

director shall, by first class mail, notify the foll ow ng:

(1) If the facility will be located in a nunicipa
corporation, the clerk of the legislative authority of the

nmuni ci pal corporation;

(2) If the facility will be | ocated in unincorporated
territory, the clerk of the appropriate board of county
conm ssioners and the fiscal officer of the appropriate board of

townshi p trustees.

The director shall not issue the license for ten days after
mai |l ing the notice, excluding Saturdays, Sundays, and | egal
holidays, in order to give the notified local officials tinme in

which to conment on the proposed i ssuance.

Any legislative authority of a municipal corporation, board
of county conmi ssioners, or board of township trustees that
receives notice under this division of the proposed i ssuance of a
l'icense for a residential facility may comment on it in witing to
the director within ten days after the director mailed the notice,
excl udi ng Saturdays, Sundays, and | egal holidays. If the director
receives witten conments fromany notified officials within the
specified tinme, the director shall nake witten findings
concerning the comments and the director's decision on the
i ssuance of the license. If the director does not receive witten
comrents fromany notified |local officials within the specified
tinme, the director shall continue the process for issuance of the

| i cense.

(O Any person may operate a licensed residential facility

that provides room and board, personal care, habilitation
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services, and supervision in a famly setting for at |east six but
not nore than eight persons with nmental retardation or a

devel oprmental disability as a pernmitted use in any residenti al
district or zone, including any single-famly residential district
or zone, of any political subdivision. These residential
facilities may be required to conply with area, height, yard, and
architectural conpatibility requirenments that are unifornmy

i mposed upon all single-famly residences within the district or

Zone.

(P) Any person may operate a licensed residential facility
that provides room and board, personal care, habilitation
services, and supervision in a famly setting for at |east nine
but not nore than sixteen persons with nmental retardation or a
devel opmental disability as a permtted use in any nultiple-famly
residential district or zone of any political subdivision, except
that a political subdivision that has enacted a zoni ng ordi nance
or resolution establishing planned unit devel opnment districts may
exclude these residential facilities fromthose districts, and a
political subdivision that has enacted a zoni ng ordi nance or
resolution may regul ate these residential facilities in
multiple-famly residential districts or zones as a conditionally
permtted use or special exception, in either case, under
reasonabl e and specific standards and conditions set out in the

zoni ng ordi nance or resolution to:

(1) Require the architectural design and site | ayout of the
residential facility and the |ocation, nature, and height of any
wal | s, screens, and fences to be conpatible with adjoining | and

uses and the residential character of the nei ghborhood;

(2) Require conpliance with yard, parking, and sign

regul ati on;

(3) Linmt excessive concentration of these residential

facilities.
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(Q This section does not prohibit a political subdivision
fromapplying to residential facilities nondiscrimnatory
regul ations requiring conpliance with health, fire, and safety

regul ati ons and buil di ng standards and regul ati ons.

(R) Divisions (O and (P) of this section are not applicable
to municipal corporations that had in effect on June 15, 1977, an
ordi nance specifically permtting in residential zones |icensed
residential facilities by nmeans of permtted uses, conditional
uses, or special exception, so long as such ordi nance renmains in

ef fect without any substantive nodification.

(S)(1) The director may issue an interimlicense to operate a
residential facility to an applicant for a license under this

section if either of the following is the case:

(a) The director determ nes that an emergency exists
requiring i nmedi ate placenent of persons in a residential
facility, that insufficient |icensed beds are avail able, and that
the residential facility is likely to receive a permanent |icense
under this section within thirty days after issuance of the

interimlicense.

(b) The director determines that the issuance of an interim
license is necessary to neet a tenporary need for a residential

facility.

(2) To be eligible to receive an interimlicense, an
appl i cant nust neet the sanme criteria that nmust be nmet to receive
a permanent |icense under this section, except for any differing
procedures and tine franes that nmay apply to issuance of a

per manent |icense.

(3) An interimlicense shall be valid for thirty days and nay
be renewed by the director for a period not to exceed one hundred

fifty days.

(4) The director shall adopt rules in accordance with Chapter
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119. of the Revised Code as the director considers necessary to

adm ni ster the issuance of interimlicenses.

(T) Notwi thstanding rules adopted pursuant to this section
establ i shing the maxi mum nunber of persons who nmay be served in a
particular type of residential facility, a residential facility
shall be permtted to serve the same nunber of persons being
served by the facility on the effective date of the rules or the
nunber of persons for which the facility is authorized pursuant to
a current application for a certificate of need with a letter of
support fromthe department of devel opnental disabilities and

which is in the review process prior to April 4, 1986.

(U The director er—the director s desighee nay enter at any

time, for purposes of investigation, any honme, facility, or other
structure that has been reported to the director or that the
di rector has reasonabl e cause to believe is being operated as a

residential facility without a license issued under this section

The director may petition the court of conmon pleas of the
county in which an unlicensed residential facility is |ocated for
an order enjoining the person or governnental agency operating the
facility fromcontinuing to operate without a |license. The court
may grant the injunction on a showi ng that the person or
governnental agency nanmed in the petition is operating a
residential facility without a license. The court may grant the
i njunction, regardl ess of whether the residential facility neets

the requirenents for receiving a |license under this section

Sec. 5123.191. (A) The court of common pleas or a judge
thereof in the judge's county, or the probate court, may appoint a
receiver to take possession of and operate a residential facility
licensed by the departnent of devel opnental disabilities, in
causes pending in such courts respectively, when conditions

existing at the facility present a substantial risk of physical or

Page 17

487
488

489
490
491
492
493
494
495
496
497

498
499
500
501
502

503
504
505
506
507
508
509
510
511

512
513
514
515
516
517



S. B. No. 270
As Introduced

mental harmto residents and no other renedies at |aw are adequate
to protect the health, safety, and welfare of the residents.
Conditions at the facility that may present such risk of harm
include, but are not linited to, instances when any of the

foll ow ng occur:

(1) The residential facility is in violation of state or

federal |aw or regul ations.

(2) The facility has had its license revoked or procedures
for revocation have been initiated, or the facility is closing or

i ntends to cease operations.
(3) Arrangenents for relocating residents need to be nade.

(4) Insolvency of the operator, |icensee, or |andowner

threatens the operation of the facility.

(5) The facility or operator has denonstrated a pattern and
practice of repeated violations of state or federal |aws or

regul ati ons.

(B) Acourt in which a petition is filed pursuant to this
section shall notify the person holding the Iicense for the
facility and the departnment of devel opnental disabilities of the
filing. The court shall order the departnment to notify the
facility owner, facility operator, county board of devel oprmenta
disabilities, facility residents, and residents' parents and

guardi ans of the filing of the petition

The court shall provide a hearing on the petition within five
court days of the tinme it was filed, except that the court nay
appoint a receiver prior to that tine if it determines that the
ci rcunstances necessitate such action. Follow ng a hearing on the
petition, and upon a determ nation that the appoi ntnent of a
receiver is warranted, the court shall appoint a receiver and

notify the departnent of devel opnental disabilities and
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appropriate persons of this action

(O Aresidential facility for which a receiver has been
naned is deened to be in conpliance with section 5123.19 and
Chapter 3721. of the Revised Code for the duration of the

recei vership.

(D) Wien the operating revenue of a residential facility in
receivership is insufficient to nmeet its operating expenses,
i ncluding the cost of bringing the facility into conpliance with
state or federal laws or regulations, the court nmay order the
state to provide necessary funding, except as provided in division
(K) of this section. The state shall provide such funding, subject
to the approval of the controlling board. The court may al so order
the appropriate authorities to expedite all inspections necessary
for the issuance of licenses or the certification of a facility,
and order a facility to be closed if it determ nes that reasonable
efforts cannot bring the facility into substantial conpliance with

the | aw.

(E) I'n establishing a receivership, the court shall set forth
the powers and duties of the receiver. The court may generally
aut horize the receiver to do all that is prudent and necessary to
safely and efficiently operate the residential facility within the
requi rements of state and federal |aw, but shall require the
receiver to obtain court approval prior to making any single
expendi ture of nore than five thousand dollars to correct
deficiencies in the structure or furnishings of a facility. The
court shall closely review the conduct of the receiver it has
appoi nted and shall require regular and detailed reports. The

recei vership shall be reviewed at |east every sixty days.

(F) A receivership established pursuant to this section shal
be termi nated, followi ng notification of the appropriate parties

and a hearing, if the court determ nes either of the follow ng:
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(1) The residential facility has been closed and the forner

resi dents have been relocated to an appropriate facility.

(2) Circunstances no |onger exist at the facility that
present a substantial risk of physical or nental harmto
residents, and there is no deficiency in the facility that is

likely to create a future risk of harm

Not wi t hst andi ng division (F)(2) of this section, the court
shall not terminate a receivership for a residential facility that
has previously operated under another receivership unless the
responsibility for the operation of the facility is transferred to
an operator approved by the court and the departnent of

devel oprnental disabilities.

(G The departnent of devel opnental disabilities may, upon
its own initiative or at the request of an owner, operator, or
resident of a residential facility, or at the request of a
resident's guardian or relative or a county board of devel opnenta
disabilities, petition the court to appoint a receiver to take
possessi on of and operate a residential facility. Wen the
department has been requested to file a petition by any of the
parties listed above, it shall, within forty-eight hours of such
request, either file such a petition or notify the requesting
party of its decision not to file. If the department refuses to
file, the requesting party may file a petition with the court
requesting the appointnment of a receiver to take possession of and

operate a residential facility.

Petitions filed pursuant to this division shall include the

fol | ow ng:

(1) A description of the specific conditions existing at the
facility which present a substantial risk of physical or nental

harmto residents;

(2) A statenment of the absence of other adequate renedi es at
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| aw;
(3) The nunber of individuals residing at the facility;

(4) A statenment that the facts have been brought to the
attention of the owner or licensee and that conditions have not
been remedied within a reasonable period of time or that the
condi ti ons, though renedi ed periodically, habitually exist at the

facility as a pattern or practice;

(5) The nane and address of the person holding the |icense
for the facility and the address of the departnent of

devel opnental disabilities.

The court may award to an operator appropriate costs and
expenses, including reasonable attorney's fees, if it deternines
that a petitioner has initiated a proceeding in bad faith or

nerely for the purpose of harassing or enmbarrassing the operator.

(H) Except for the departnent of devel opnental disabilities
or a county board of devel opnental disabilities, no party or
person interested in an action shall be appointed a receiver

pursuant to this section

To assist the court in identifying persons qualified to be
naned as receivers, the director of devel opnmental disabilities er
the—di+rector-s—desighee shall maintain a |list of the names of such
persons. The director shall, in accordance with Chapter 119. of
the Revised Code, establish standards for eval uating persons

desiring to be included on such a list.

(1) Before a receiver enters upon the duties of that person,
the receiver nust be sworn to performthe duties of receiver
faithfully, and, with surety approved by the court, judge, or
clerk, execute a bond to such person, and in such sumas the court
or judge directs, to the effect that such receiver will faithfully
di scharge the duties of receiver in the action, and obey the

orders of the court therein.
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(J) Under the control of the appointing court, a receiver may
bring and defend actions in the receiver's own nane as receiver

and take and keep possession of property.
The court shall authorize the receiver to do the follow ng:

(1) Collect paynment for all goods and services provided to
the residents or others during the period of the receivership at
the sanme rate as was charged by the licensee at the tinme the
petition for receivership was filed, unless a different rate is

set by the court;

(2) Honor all |eases, nortgages, and secured transactions
governing all buildings, goods, and fixtures of which the receiver
has taken possession and continues to use, subject to the

foll ow ng conditions:

(a) In the case of a rental agreenent, only to the extent of
paynents that are for the use of the property during the period of

the receivership;

(b) In the case of a purchase agreenment only to the extent of

paynents that come due during the period of the receivership.

(3) If transfer of residents is necessary, provide for the

orderly transfer of residents by doing the follow ng:

(a) Cooperating with all appropriate state and | ocal agencies
in carrying out the transfer of residents to alternative community

pl acenent s;

(b) Providing for the transportation of residents' bel ongings

and records;

(c) Helping to locate alternative placenents and devel op

di schar ge pl ans;
(d) Preparing residents for the trauna of discharge;

(e) Permtting residents or guardians to participate in

transfer or discharge planning except when an energency exists and
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i medi ate transfer is necessary.

(4) Make periodic reports on the status of the residential
programto the appropriate state agency, county board of

devel oprnental disabilities, parents, guardians, and residents;
(5) Conprom se demands or cl ai ns;

(6) Generally do such acts respecting the residential

facility as the court authorizes.

(K) Neither the receiver nor the departnment of devel oprnenta
disabilities is liable for debts incurred by the owner or operator

of a residential facility for which a receiver has been appointed.

(L) The departnent of devel opnental disabilities may contract
for the operation of a residential facility in receivership. The
department shall establish the conditions of a contract.

Not wi t hst andi ng any ot her provision of law, contracts that are
necessary to carry out the powers and duties of the receiver need

not be conpetitively bid.

(M The departnent of devel opnental disabilities, the
departnment of job and family services, and the departnent of
health shall provide technical assistance to any receiver

appoi nted pursuant to this section.

Sec. 5123.21. The director of devel opnental disabilities er
thedirector—s—desighee may transfer or authorize the transfer of
an involuntary resident or a consenting voluntary resident from
one public institution to another or to an institution other than
a public institution or other facility, if the director deternines
that it would be consistent with the habilitation needs of the

resident to do so.

Before an involuntary resident may be transferred to a nore
restrictive setting, the managing officer of the institution shal

file a notion with the court requesting the court to anmend its
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order of placenent issued under section 5123.76 of the Revised
Code. At the resident's request, the court shall hold a hearing on
the notion at which the resident has the sane rights as at a ful

heari ng under section 5123.76 of the Revised Code.

Whenever a resident is transferred, the director shall give
witten notice of the transfer to the resident's |egal guardian,
parents, spouse, and counsel, or, if none is known, to the
resident's nearest known relative or friend. If the resident is a
m nor, the departrent director before naking such a transfer shal
make a minute of the order for the transfer and the reason for it
upon its record and shall send a certified copy at |east seven
days prior to the transfer to the person shown by its record to
have had the care or custody of the mnor inmmediately prior to the
mnor's comm tnment. Whenever a consenting voluntary resident is
transferred, the notification shall be given only at the
resident's request. The managi ng officer shall advise a voluntary
resident who is being transferred that the patient nay decide if
such a notification shall be given. In all such transfers, due
consideration shall be given to the relationship of the resident
to the resident's famly, |egal guardian, or friends, so as to
mai ntain rel ati onshi ps and encourage visits beneficial to the

resi dent.

Sec. 5123.61. (A) As used in this section:

(1) "Law enforcenment agency" neans the state hi ghway patrol
the police departnent of a mnunicipal corporation, or a county

sheriff.

(2) "Abuse" has the sanme neaning as in section 5123.50 of the
Revi sed Code, except that it includes a m sappropriation, as

defined in that section

(3) "Neglect" has the sanme neaning as in section 5123.50 of
t he Revi sed Code.
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(B) The departnent of devel opnental disabilities shal
establish a registry office for the purpose of nmintaining reports
of abuse, neglect, and other nmjor unusual incidents nmade to the
department under this section and reports received from county
boards of devel opnental disabilities under section 5126.31 of the
Revi sed Code. The department shall establish committees to review

reports of abuse, neglect, and other mmjor unusual incidents.

(O (1) Any person listed in division (C(2) of this section,
havi ng reason to believe that a person with nental retardation or
a devel oprental disability has suffered or faces a substanti al
risk of suffering any wound, injury, disability, or condition of
such a nature as to reasonably indicate abuse or neglect of that
person, shall inmmediately report or cause reports to be nmade of
such information to the entity specified in this division. Except
as provided in section 5120.173 of the Revised Code or as
ot herwi se provided in this division, the person naking the report
shall nmake it to a | aw enforcenent agency or to the county board
of devel opnental disabilities. If the report concerns a resident
of a facility operated by the department of devel opnenta
disabilities the report shall be made either to a | aw enforcenent
agency or to the departnent. If the report concerns any act or
om ssion of an enployee of a county board of devel opnenta
disabilities, the report imediately shall be nade to the

departnment and to the county board.

(2) Al of the followi ng persons are required to nmake a

report under division (C) (1) of this section:

(a) Any physician, including a hospital intern or resident,
any dentist, podiatrist, chiropractor, practitioner of a limted
branch of nedicine as specified in section 4731.15 of the Revised
Code, hospital administrator or enployee of a hospital, nurse
i censed under Chapter 4723. of the Revised Code, enployee of an
anbul atory health facility as defined in section 5101.61 of the
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Revi sed Code, enployee of a honme health agency, enployee of a
residential facility |icensed under section 5119.34 of the Revised
Code that provides acconmpdati ons, supervision, and person care
services for three to sixteen unrelated adults, or enployee of a

community nental health facility;

(b) Any school teacher or school authority, social worker
psychol ogi st, attorney, peace officer, coroner, or residents'

rights advocate as defined in section 3721.10 of the Revised Code;

(c) A superintendent, board nenber, or enployee of a county
board of devel opnental disabilities; an adm nistrator, board
menber, or enployee of a residential facility |licensed under
section 5123.19 of the Revised Code; an administrator, board
menber, or enployee of any other public or private provider of
services to a person with nmental retardation or a devel opnenta
disability, or any MR/ DD enpl oyee, as defined in section 5123.50
of the Revi sed Code;

(d) A nenber of a citizen's advisory council established at
an institution or branch institution of the departnent of
devel opnental disabilities under section 5123.092 of the Revised
Code;

(e) A nenber of the clergy who is enployed in a position that
i ncl udes providing specialized services to an individual wth
nmental retardation or another devel opnental disability, while
acting in an official or professional capacity in that position,
or a person who is enployed in a position that includes providing
speci alized services to an individual with nental retardation or
anot her devel opnental disability and who, while acting in an
official or professional capacity, renders spiritual treatnent
t hrough prayer in accordance with the tenets of an organized

religion.

(3)(a) The reporting requirenments of this division do not
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apply to enpl oyees of the Chio protection and advocacy system

(b) An attorney or physician is not required to nake a report
pursuant to division (C (1) of this section concerning any
communi cation the attorney or physician receives froma client or
patient in an attorney-client or physician-patient relationship,
if, in accordance with division (A) or (B) of section 2317.02 of
the Revised Code, the attorney or physician could not testify with
respect to that comunication in a civil or crinminal proceeding,
except that the client or patient is deened to have wai ved any
testinonial privilege under division (A or (B) of section 2317.02
of the Revised Code with respect to that comuni cati on and the
attorney or physician shall nmake a report pursuant to division

(O (1) of this section, if both of the follow ng apply:

(i) The client or patient, at the tinme of the conmunication,

is a person with nental retardation or a devel opnental disability.

(ii) The attorney or physician knows or suspects, as a result
of the comuni cati on or any observati ons made during that
communi cation, that the client or patient has suffered or faces a
substantial risk of suffering any wound, injury, disability, or
condition of a nature that reasonably indicates abuse or negl ect

of the client or patient.

(4) Any person who fails to make a report required under
division (C) of this section and who is an MR/ DD enpl oyee, as
defined in section 5123.50 of the Revised Code, shall be eligible
to be included in the registry regardi ng nm sappropriation, abuse,
negl ect, or other specified msconduct by MR DD enpl oyees
est abl i shed under section 5123.52 of the Revised Code.

(D) The reports required under division (C of this section
shal |l be nade forthwith by tel ephone or in person and shall be
followed by a witten report. The reports shall contain the

fol | owi ng:
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(1) The nanes and addresses of the person with nental
retardation or a developnental disability and the person's

custodi an, if known;

(2) The age of the person with nental retardation or a

devel opnental disability;

(3) Any other information that would assist in the

i nvestigation of the report.

(E) When a physician perform ng services as a nenber of the
staff of a hospital or simlar institution has reason to believe
that a person with nental retardation or a devel opnenta
disability has suffered injury, abuse, or physical neglect, the
physi ci an shall notify the person in charge of the institution or
that person's designated del egate, who shall make the necessary

reports.

(F) Any person having reasonabl e cause to believe that a
person with nental retardation or a devel opnental disability has
suffered or faces a substantial risk of suffering abuse or negl ect
nmay report or cause a report to be nmade of that belief to the
entity specified in this division. Except as provided in section
5120. 173 of the Revised Code or as otherwi se provided in this
di vision, the person naking the report shall make it to a | aw
enforcement agency or the county board of devel opnenta
disabilities. If the person is a resident of a facility operated
by the departnment of devel opnental disabilities, the report shal
be made to a | aw enforcenment agency or to the departnent. |If the
report concerns any act or omi ssion of an enpl oyee of a county
board of devel opnental disabilities, the report inmmedi ately shal

be nade to the departnent and to the county board.

(G (1) Upon the receipt of a report concerning the possible
abuse or neglect of a person with nental retardation or a

devel oprmental disability, the |Iaw enforcement agency shall inform
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the county board of devel opnental disabilities or, if the person
is aresident of a facility operated by the departnent of

devel oprnental disabilities, the director—of the departnment er—the
di+eeter-s—desighee.

(2) On receipt of a report under this section that includes
an al |l egation of action or inaction that may constitute a crine
under federal law or the law of this state, the departnment of
devel oprmental disabilities shall notify the | aw enforcenent

agency.

(3) When a county board of devel opnental disabilities
receives a report under this section that includes an allegation
of action or inaction that nmay constitute a crinme under federal
law or the law of this state, the superintendent of the board or
an i ndividual the superintendent designates under division (H of
this section shall notify the | aw enforcenent agency. The
superintendent or individual shall notify the departnent of
devel oprmental disabilities when it receives any report under this

section.

(4) When a county board of devel opnental disabilities
receives a report under this section and believes that the degree
of risk to the person is such that the report is an energency, the
superi ntendent of the board or an enpl oyee of the board the
superi ntendent designates shall attenpt a face-to-face contact
with the person with nmental retardation or a devel opnenta
disability who allegedly is the victimw thin one hour of the

board's receipt of the report.

(H The superintendent of the board nmay designate an
i ndi vidual to be responsible for notifying the | aw enforcenent
agency and the departnent when the county board receives a report

under this section

(1) An adult with nmental retardation or a devel opnent al
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di sability about whoma report is nade may be renoved fromthe
adult's place of residence only by | aw enforcenent officers who
consider that the adult's imedi ate renmoval is essential to
protect the adult fromfurther injury or abuse or in accordance
with the order of a court nade pursuant to section 5126.33 of the
Revi sed Code.

(J) A law enforcenment agency shall investigate each report of
abuse or neglect it receives under this section. In addition, the
departnment, in cooperation with |law enforcenment officials, shal
i nvestigate each report regarding a resident of a facility
operated by the departnment to determ ne the circunstances
surrounding the injury, the cause of the injury, and the person
responsi bl e. The investigation shall be in accordance with the
nmenor andum of under st andi ng prepared under section 5126.058 of the
Revi sed Code. The departnent shall deternine, with the registry
of fice which shall be maintained by the departnent, whether prior
reports have been made concerning an adult with nmental retardation
or a devel opnmental disability or other principals in the case. If
the departnment finds that the report involves action or inaction
that may constitute a crime under federal law or the law of this
state, it shall submt a report of its investigation, in witing,
to the | aw enforcenent agency. |f the person with nenta
retardation or a developnental disability is an adult, with the
consent of the adult, the departnment shall provide such protective
services as are necessary to protect the adult. The | aw
enf orcenent agency shall nake a witten report of its findings to

the departnent.

If the person is an adult and is not a resident of a facility
operated by the departnent, the county board of devel opnmenta
disabilities shall review the report of abuse or neglect in
accordance with sections 5126.30 to 5126.33 of the Revised Code

and the | aw enforcenment agency shall make the witten report of
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its findings to the county board.

(K) Any person or any hospital, institution, school, health
departnent, or agency participating in the making of reports
pursuant to this section, any person participating as a witness in
an adm nistrative or judicial proceeding resulting fromthe
reports, or any person or governnental entity that discharges
responsi bilities under sections 5126.31 to 5126.33 of the Revised
Code shall be imune fromany civil or crininal liability that
nm ght otherwi se be incurred or inposed as a result of such actions
except liability for perjury, unless the person or governnenta

entity has acted in bad faith or with malicious purpose.

(L) No enployer or any person with the authority to do so
shal | discharge, denote, transfer, prepare a negative work
performance eval uation, reduce pay or benefits, term nate work
privileges, or take any other action detrinental to an enpl oyee or
retaliate agai nst an enpl oyee as a result of the enployee's having
nmade a report under this section. This division does not preclude
an enpl oyer or person with authority fromtaking action with
regard to an enpl oyee who has nmade a report under this section if

there is anot her reasonable basis for the action.

(M Reports made under this section are not public records as
defined in section 149.43 of the Revised Code. |Information
contained in the reports on request shall be made available to the
person who is the subject of the report, to the person's |egal
counsel, and to agencies authorized to receive information in the
report by the departnment or by a county board of devel opnent al

disabilities.

(N) Notw thstanding section 4731.22 of the Revised Code, the
physi ci an-patient privilege shall not be a ground for excl uding
evi dence regarding the injuries or physical neglect of a person
with nental retardation or a devel opnental disability or the cause

thereof in any judicial proceeding resulting froma report
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subnmitted pursuant to this section

Sec. 5123.75. A respondent who is involuntarily placed in an
institution or other place as designated in section 5123.77 of the
Revi sed Code or with respect to whom proceedi ngs have been
instituted under section 5123.71 of the Revised Code shall, on
request of the respondent, the respondent's guardian, or the
respondent's counsel, or upon the court's own notion, be afforded
a hearing to determ ne whether there is probable cause to believe
that the respondent is a nmentally retarded person subject to

institutionalization by court order

(A) The probabl e cause hearing shall be conducted within two
court days fromthe day on which the request is nade. Failure to
conduct the probable cause hearing within this tinme shall effect
an i mredi ate di scharge of the respondent. |If the proceedings are
not reinstituted within thirty days, records of the proceedings

shal | be expunged.

(B) The respondent shall be infornmed that the respondent nay
retain counsel and have independent expert evaluation and, if the
respondent is an indigent person, be represented by court
appoi nted counsel and have i ndependent expert evaluation at court

expense.

(C© The probabl e cause hearing shall be conducted in a nanner
consistent with the procedures set forth in division (A of
section 5123.76 of the Revised Code, except divisions (A (10) and
(14) of that section, and the designee of the director of

devel opnental disabilities under section 5123.72 of the Revised

Code shall present evidence for the state.

(D) If the court does not find probable cause to believe that
the respondent is a nentally retarded person subject to
institutionalization by court order, it shall order inmediate

rel ease of the respondent and di smss and expunge all record of
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the proceedi ngs under this chapter.

(E) On notion of the respondent or the respondent's counse
and for good cause shown, the court may order a continuance of the

heari ng.

(F) If the court finds probable cause to believe that the
respondent is a nentally retarded person subject to
institutionalization by court order, the court may issue an
interimorder of placenent and, where proceedi ngs under section
5123. 71 of the Revi sed Code have been instituted, shall order a
full hearing as provided in section 5123.76 of the Revised Code to
be held on the question of whether the respondent is a nentally
retarded person subject to institutionalization by court order.

Unl ess specifically waived by the respondent or the respondent's
counsel, the court shall schedule said hearing to be held as soon
as possible within ten days fromthe probable cause hearing. A

wai ver of such full hearing at this point shall not preclude the
respondent from asserting the respondent's right to such hearing
under section 5123.76 of the Revised Code at any tinme prior to the
mandat ory hearing provided in division (H) of section 5123.76 of
the Revised Code. In any case, if the respondent has waived the
right to the full hearing, a mandatory hearing shall be hel d under
di vision (H) of section 5123.76 of the Revised Code between the
ninetieth and the one hundredth day after the original involuntary

detention of the person unless the respondent has been di scharged.

(G Whenever possible, the probabl e cause hearing shall be

hel d before the respondent is taken into custody.

Sec. 5123.76. (A) The full hearing shall be conducted in a
manner consistent with the procedures outlined in this chapter and
with due process of |aw. The hearing shall be held by a judge of
the probate division or, upon transfer by the judge of the probate

di vi sion, by another judge of the court of comon pleas, or a
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ref eree designated by the judge of the probate division. Any
ref eree designated by the judge of the probate division nust be an

attor ney.

(1) The follow ng shall be nmade available to counsel for the

respondent :

(a) Al relevant docunents, information, and evidence in the

custody or control of the state or prosecutor;

(b) Al relevant docunents, information, and evidence in the
custody or control of the institution, facility, or programin
whi ch the respondent currently is held or in which the respondent

has been hel d pursuant to these proceedi ngs;

(c) Wth the consent of the respondent, all relevant
docunents, information, and evidence in the custody or control of

any institution or person other than the state.

(2) The respondent has the right to be represented by counsel
of the respondent's choice and has the right to attend the hearing
except if unusual circunstances of conpelling nedical necessity
exi st that render the respondent unable to attend and the

respondent has not expressed a desire to attend.

(3) If the respondent is not represented by counsel and the
court deternmines that the conditions specified in division (A)(2)
of this section justify the respondent's absence and the right to
counsel has not been validly waived, the court shall appoint
counsel forthwith to represent the respondent at the heari ng,
reserving the right to tax costs of appointed counsel to the
respondent unless it is shown that the respondent is indigent. I|f
the court appoints counsel, or if the court determ nes that the
evidence relevant to the respondent’'s absence does not justify the

absence, the court shall continue the case.

(4) The respondent shall be infornmed of the right to retain

counsel, to have independent expert evaluation, and, if an
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i ndi gent person, to be represented by court appointed counsel and

have expert independent eval uation at court expense.

(5) The hearing may be closed to the public unless counsel
for the respondent requests that the hearing be open to the

public.

(6) Unless objected to by the respondent, the respondent's
counsel, or the designee of the director of devel opnenta

di sabilities under section 5123.72 of the Revised Code, the court,

for good cause shown, may adnit persons having a legitimte

interest in the proceedings.

(7) The affiant under section 5123.71 of the Revised Code

shal | be subject to subpoena by either party.

(8) The court shall exanine the sufficiency of all docunents
filed and shall informthe respondent, if present, and the
respondent's counsel of the nature of the content of the docunents
and the reason for which the respondent is being held or for which

the respondent's placenent is being sought.

(9) The court shall receive only relevant, conpetent, and

mat eri al evi dence.

(10) Fhe In accordance with section 5123.72 of the Revised

Code, the designee of the director shall present the evidence for

the state. In proceedings under this chapter, the attorney genera
shal | present the conprehensive eval uation, assessnent, diagnosis,
prognosis, record of habilitation and care, if any, and |ess
restrictive habilitation plans, if any. The attorney general does
not have a simlar presentation responsibility in connection with
a person who has been found not guilty by reason of insanity and
who is the subject of a hearing under section 2945.40 of the

Revi sed Code to determ ne whether the person is a nentally

retarded person subject to institutionalization by court order.

(11) The respondent has the right to testify and the
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respondent or the respondent's counsel has the right to subpoena
wi t nesses and docunents and to present and cross-exan ne

W t nesses.

(12) The respondent shall not be conpelled to testify and

shall be so advised by the court.

(13) On notion of the respondent or the respondent's counsel
for good cause shown, or upon the court's own notion, the court

may order a continuance of the hearing.

(14) To an extent not inconsistent with this chapter, the

Rul es of Civil Procedure shall be applicable.

(B) Unless, upon conpletion of the hearing, the court finds
by clear and convinci ng evi dence that the respondent naned in the
affidavit is a mentally retarded person subject to
institutionalization by court order, it shall order the

respondent's discharge forthwith.

(© If, upon conpletion of the hearing, the court finds by
cl ear and convinci ng evidence that the respondent is a nentally
retarded person subject to institutionalization by court order,
the court may order the respondent's di scharge or order the
respondent, for a period not to exceed ninety days, to any of the

foll ow ng:

(1) A public institution, provided that conmitnent of the
respondent to the institution will not cause the institution to
exceed its licensed capacity deternmined in accordance with section
5123.19 of the Revised Code and provi ded that such a placenent is
i ndi cated by the conprehensive evaluation report filed pursuant to
section 5123.71 of the Revised Code;

(2) A private institution;
(3) A county nental retardation program

(4) Receive private habilitation and care;
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(5) Any other suitable facility, program or the care of any
person consistent with the conprehensive eval uati on, assessnent,

di agnosi s, prognosis, and habilitation needs of the respondent.

(D) Any order made pursuant to division (Q(2), (4), or (5)
of this section shall be conditional upon the receipt by the court
of consent by the facility, program or person to accept the

respondent.

(E) I'n determining the place to which, or the person with
whom the respondent is to be conmitted, the court shall consider
the conprehensive eval uation, assessnent, diagnosis, and projected
habilitation plan for the respondent, and shall order the
i mpl ementation of the least restrictive alternative avail abl e and

consistent with habilitation goals.

(F) If, at any tinme it is deternmined by the director of the
facility or programto which, or the person to whom the
respondent is comitted that the respondent could be equally well
habilitated in a less restrictive environment that is avail able,

the follow ng shall occur:

(1) The respondent shall be released by the director of the
facility or programor by the person forthwith and referred to the
court together with a report of the findings and recommendati ons

of the facility, program or person

(2) The director of the facility or program or the person
shall notify the respondent's counsel and the designee of the

di rector of devel opnmental disabilities.

(3) The court shall disniss the case or order placenent in

the less restrictive environnment.

(G (1) Except as provided in divisions (G (2) and (3) of this
section, any person who has been commtted under this section may
apply at any time during the ninety-day period for voluntary

adm ssion to an institution under section 5123.69 of the Revised

Page 37

1106
1107
1108

1109
1110
1111
1112

1113
1114
1115
1116
1117
1118

1119
1120
1121
1122
1123

1124
1125
1126
1127

1128
1129
1130

1131
1132

1133
1134
1135
1136



S. B. No. 270
As Introduced

Code. Upon admission of a voluntary resident, the managi ng officer
i medi ately shall notify the court, the respondent's counsel, and
the designee of the director in witing of that fact by mail or

ot herwi se, and, upon receipt of the notice, the court shal

di sm ss the case.

(2) A person who is found inconpetent to stand trial or not
guilty by reason of insanity and who is comritted pursuant to
section 2945.39, 2945.40, 2945.401, or 2945.402 of the Revised
Code shall not be voluntarily adnmitted to an institution pursuant
to division (G (1) of this section until after the term nation of
the commtnment, as described in division (J) of section 2945. 401
of the Revised Code.

(H 1f, at the end of any commi tnent period, the respondent
has not already been discharged or has not requested voluntary
admi ssion status, the director of the facility or program or the
person to whose care the respondent has been conmitted, shal
di scharge the respondent forthwith, unless at |east ten days
before the expiration of that period the designee of the director
of devel opnental disabilities or the prosecutor files an

application with the court requesting continued conm tnent.

(1) An application for continued commtnent shall include a
witten report containing a current conprehensive eval uation and
assessnent, a diagnhosis, a proghosis, an account of progress and
past habilitation, and a description of alternative habilitation
settings and plans, including a habilitation setting that is the
| east restrictive setting consistent with the need for
habilitation. A copy of the application shall be provided to
respondent's counsel. The requirenents for notice under section
5123. 73 of the Revised Code and the provisions of divisions (A to

(E) of this section apply to all hearings on such applications.

(2) A hearing on the first application for continued

comm tment shall be held at the expiration of the first ninety-day
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period. The hearing shall be mandatory and nmay not be wai ved.

(3) Subsequent periods of comm tnment not to exceed one
hundred ei ghty days each nay be ordered by the court if the
desi gnee of the director of devel opnental disabilities files an
application for continued cormitnment, after a hearing is held on
the application or without a hearing if no hearing is requested
and no hearing required under division (H(4) of this section is
wai ved. Upon the application of a person involuntarily committed
under this section, supported by an affidavit of a |Iicensed
physician alleging that the person is no longer a nentally
retarded person subject to institutionalization by court order,
the court for good cause shown may hold a full hearing on the
person's continued commtnent prior to the expiration of any

subsequent period of commitnent set by the court.

(4) A nmandatory hearing shall be held at |east every two

years after the initial conmtnent.

(5) If the court, after a hearing upon a request to continue
conmm tment, finds that the respondent is a nentally retarded
person subject to institutionalization by court order, the court
may meke an order pursuant to divisions (C, (D), and (E) of this

secti on.

(1) Notwi thstanding the provisions of division (H of this
section, no person who is found to be a nentally retarded person
subject to institutionalization by court order pursuant to
division (O (2) of section 5123.01 of the Revised Code shall be

hel d under involuntary comm tnent for nore than five years.

(J) The managing officer admtting a person pursuant to a
judicial proceeding, within ten working days of the adm ssion,

shal |l make a report of the adm ssion to the departnent.

Section 2. That existing sections 5123.162, 5123. 19,
5123.191, 5123.21, 5123.61, 5123.75, and 5123.76 of the Revised
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