As Reported by the House Ways and Means Committee

130th General Assembly
Regular Session Am. S. B. No. 28
2013-2014

Senator Obhof

Cosponsors: Senators Hite, Schaffer, Tavares, Beagle, Coley, Faber,
Hughes, Oelslager, Peterson, Sawyer, Seitz, Uecker

Representatives Boose, Letson, Barnes, McClain, Patmon, Rogers, Sprague

A BILL

To anend sections 5701.11 and 5751.01 of the Revised
Code to expressly incorporate changes in the
I nternal Revenue Code si nce Decenber 20, 2012,
into Chio law, to allow a distribution center to
qualify for the comercial activity tax exclusion
for receipts fromsales to qualified distribution
centers if it does not currently neet the
excl usi on requirements but expects to neet those
requirements within three years, and to declare an

emer gency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5701.11 and 5751.01 of the Revised

Code be amended to read as fol |l ows:

Sec. 5701.11. The effective date to which this section refers
is the effective date of this section as anended by H-B—472 S. B.
28 of the 129tk 130th general assenbly.

(A) (1) Except as provided under division (A)(2) or (B) of

this section, any reference in Title LVII of the Revised Code to
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the Internal Revenue Code, to the |Internal Revenue Code "as

amended, " to other |aws of the United States, or to other |aws of
the United States, "as anended,” neans the Internal Revenue Code
or other laws of the United States as they exist on the effective

dat e.

(2) This section does not apply to any reference in Title
LVI1 of the Revised Code to the Internal Revenue Code as of a date
certain specifying the day, nonth, and year, or to other |aws of
the United States as of a date certain specifying the day, nonth,

and year.

(B) (1) For purposes of applying section 5733.04, 5745.01, or
5747.01 of the Revised Code to a taxpayer's taxable year ending
after Mareh—7—2011 Decenber 20, 2012, and before the effective

date, a taxpayer may irrevocably elect to incorporate the

provi sions of the Internal Revenue Code or other |aws of the
United States that are in effect for federal income tax purposes
for that taxable year if those provisions differ fromthe

provi sions that, under division (A of this section, would

ot herwi se apply. The filing by the taxpayer for that taxable year
of a report or return that incorporates the provisions of the
Internal Revenue Code or other laws of the United States
applicable for federal incone tax purposes for that taxable year,
and that does not include any adjustnments to reverse the effects
of any differences between those provisions and the provisions
that woul d otherw se apply, constitutes the making of an

irrevocabl e el ection under this division for that taxable year.

(2) Elections under prior versions of division (B)(1) of this

section remain in effect for the taxable years to which they

apply.

Sec. 5751.01. As used in this chapter:

(A) "Person" means, but is not limted to, individuals,
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conbi nati ons of individuals of any form receivers, assignees,
trustees in bankruptcy, firms, conpanies, joint-stock comnpani es,
busi ness trusts, estates, partnerships, limted liability
partnerships, limted liability conpanies, associations, joint
ventures, clubs, societies, for-profit corporations, S
corporations, qualified subchapter S subsidiaries, qualified
subchapter S trusts, trusts, entities that are disregarded for

federal inconme tax purposes, and any other entities.

(B) "Consolidated el ected taxpayer" neans a group of two or
nore persons treated as a single taxpayer for purposes of this
chapter as the result of an election made under section 5751.011
of the Revi sed Code.

(C "Conbined taxpayer" mnmeans a group of two or nore persons
treated as a single taxpayer for purposes of this chapter under
section 5751.012 of the Revised Code.

(D) "Taxpayer" means any person, or any group of persons in
the case of a consolidated el ected taxpayer or conbined taxpayer
treated as one taxpayer, required to register or pay tax under

this chapter. "Taxpayer" does not include excluded persons.
(E) "Excluded person" neans any of the follow ng:

(1) Any person with not nore than one hundred fifty thousand
dol l ars of taxable gross receipts during the cal endar year.
Division (E)(1) of this section does not apply to a person that is

a menber of a consolidated el ected taxpayer;

(2) Apublic utility that paid the excise tax inposed by
section 5727.24 or 5727.30 of the Revised Code based on one or
nore nmeasurenent periods that include the entire tax period under
this chapter, except that a public utility that is a conbi ned

conpany is a taxpayer with regard to the follow ng gross receipts:

(a) Taxable gross receipts directly attributed to a public

utility activity, but not directly attributed to an activity that
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is subject to the excise tax inposed by section 5727.24 or 5727.30
of the Revi sed Code;

(b) Taxabl e gross receipts that cannot be directly attributed
to any activity, multiplied by a fraction whose nunerator is the
t axabl e gross receipts described in division (E)(2)(a) of this
section and whose denomi nator is the total taxable gross receipts

that can be directly attributed to any activity;

(c) Except for any differences resulting fromthe use of an
accrual basis nethod of accounting for purposes of determning
gross receipts under this chapter and the use of the cash basis
nmet hod of accounting for purposes of determ ning gross receipts
under section 5727.24 of the Revised Code, the gross receipts
directly attributed to the activity of a natural gas company shall
be deternmined in a manner consistent with division (D) of section
5727.03 of the Revised Code.

As used in division (E)(2) of this section, "conbined
conmpany" and "public utility" have the same neanings as in section
5727.01 of the Revised Code.

(3) Afinancial institution, as defined in section 5726.01 of
the Revised Code, that paid the tax inposed by section 5726.02 of
the Revi sed Code based on one or nore taxable years that include

the entire tax period under this chapter;

(4) A person directly or indirectly owned by one or nore
financial institutions, as defined in section 5726.01 of the
Revi sed Code, that paid the tax inposed by section 5726.02 of the
Revi sed Code based on one or nore taxable years that include the

entire tax period under this chapter.

For the purposes of division (E)(4) of this section, a person

owns anot her person under the follow ng circumnstances:

(a) In the case of corporations issuing capital stock, one

corporation owns another corporation if it owns fifty per cent or
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nore of the other corporation's capital stock with current voting

rights;

(b) In the case of alinited liability conpany, one person
owns the conpany if that person's nenbership interest, as defined
in section 1705.01 of the Revised Code, is fifty per cent or nore
of the conbined nenbership interests of all persons owning such

interests in the conpany;

(c) In the case of a partnership, trust, or other
uni ncor por at ed busi ness organi zation other than a linmted
liability conpany, one person owns the organization if, under the
articles of organization or other instrument governing the affairs
of the organization, that person has a beneficial interest in the
organi zation's profits, surpluses, |osses, or distributions of
fifty per cent or nore of the conbined beneficial interests of all

persons having such an interest in the organization.

(5) A donestic insurance conpany or foreign insurance
conmpany, as defined in section 5725.01 of the Revised Code, that
pai d the insurance conpany premn unms tax inmposed by section 5725.18
or Chapter 5729. of the Revised Code, or an unauthorized insurance
company whose gross prenmiuns are subject to tax under section
3905. 36 of the Revised Code based on one or nore neasurenent

periods that include the entire tax period under this chapter;

(6) A person that solely facilitates or services one or nore
securitizations of phase-in-recovery property pursuant to a fina
financing order as those terns are defined in section 4928. 23 of
the Revi sed Code. For purposes of this division, "securitization"
means transferring one or nore assets to one or nore persons and
then issuing securities backed by the right to receive paynent

fromthe asset or assets so transferred.

(7) Except as otherwise provided in this division, a

pre-incone tax trust as defined in division (FF)(4) of section
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5747.01 of the Revised Code and any pass-through entity of which
such pre-inconme tax trust owns or controls, directly, indirectly,
or constructively through related interests, nmore than five per
cent of the ownership or equity interests. If the pre-inconme tax
trust has made a qualifying pre-incone tax trust el ection under
division (FF)(3) of section 5747.01 of the Revised Code, then the
trust and the pass-through entities of which it owns or controls,
directly, indirectly, or constructively through related interests,
nore than five per cent of the ownership or equity interests,
shal | not be excluded persons for purposes of the tax inposed
under section 5751.02 of the Revised Code.

(8) Nonprofit organizations or the state and its agencies,

instrunentalities, or political subdivisions.

(F) Except as otherwi se provided in divisions (F)(2), (3),
and (4) of this section, "gross receipts" neans the total anount
realized by a person, w thout deduction for the cost of goods sold
or other expenses incurred, that contributes to the production of
gross inconme of the person, including the fair market value of any
property and any services received, and any debt transferred or

forgi ven as consi derati on.
(1) The follow ng are exanpl es of gross receipts:

(a) Amounts realized fromthe sal e, exchange, or other

di sposition of the taxpayer's property to or with another;

(b) Amounts realized fromthe taxpayer's performance of

servi ces for another;

(c) Amounts realized fromanother's use or possession of the

taxpayer's property or capital
(d) Any conbination of the foregoing anounts.
(2) "Gross receipts" excludes the foll owi ng anmounts:

(a) Interest inconme except interest on credit sales;
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(b) Dividends and distributions from corporations, and
di stributive or proportionate shares of receipts and i ncone froma
pass-through entity as defined under section 5733.04 of the
Revi sed Code;

(c) Receipts fromthe sale, exchange, or other disposition of
an asset described in section 1221 or 1231 of the Internal Revenue
Code, without regard to the length of time the person held the
asset. Notwi thstandi ng section 1221 of the Internal Revenue Code,
recei pts fromhedgi ng transactions also are excluded to the extent
the transactions are entered into primarily to protect a financial
position, such as managing the risk of exposure to (i) foreign
currency fluctuations that affect assets, liabilities, profits,
| osses, equity, or investnents in foreign operations; (ii)
interest rate fluctuations; or (iii) comrodity price fluctuations.
As used in division (F)(2)(c) of this section, "hedging
transaction" has the same neaning as used in section 1221 of the
I nternal Revenue Code and al so includes transactions accorded
hedge accounting treatnment under statenent of financial accounting
standards nunber 133 of the financial accounting standards board.
For the purposes of division (F)(2)(c) of this section, the actual
transfer of title of real or tangi ble personal property to another

entity is not a hedging transaction.

(d) Proceeds received attributable to the repaynent,
maturity, or redenption of the principal of a |oan, bond, mnutual

fund, certificate of deposit, or marketable instrunent;

(e) The principal anpbunt received under a repurchase
agreenent or on account of any transaction properly characterized

as a loan to the person;

(f) Contributions received by a trust, plan, or other
arrangenment, any of which is described in section 501(a) of the
Internal Revenue Code, or to which Title 26, Subtitle A, Chapter
1, Subchapter (D) of the Internal Revenue Code applies;
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(g) Conpensation, whether current or deferred, and whether in
cash or in kind, received or to be received by an enpl oyee, forner
enpl oyee, or the enployee's |egal successor for services rendered
to or for an enployer, including reinbursenments received by or for
an individual for nedical or education expenses, health insurance
prem uns, or enployee expenses, or on account of a dependent care
spendi ng account, |egal services plan, any cafeteria plan
described in section 125 of the Internal Revenue Code, or any

simlar enployee rei nbursenent;

(h) Proceeds received fromthe issuance of the taxpayer's own
stock, options, warrants, puts, or calls, or fromthe sale of the

taxpayer's treasury stock

(i) Proceeds received on the account of paynents from
i nsurance policies, except those proceeds received for the | oss of

busi ness revenue;

(j) Gfts or charitable contributions received; nenbership
dues received by trade, professional, honeowners', or condoninium
associ ations; and paynents received for educational courses,
neetings, neals, or similar paynents to a trade, professional, or
other sinmilar association; and fundraising receipts received by
any person when any excess receipts are donated or used

exclusively for charitabl e purposes;

(k) Danmges received as the result of litigation in excess of
anounts that, if received without litigation, would be gross

receipts;

(') Property, noney, and other anmpunts received or acquired
by an agent on behalf of another in excess of the agent's

conm ssion, fee, or other renuneration

(m Tax refunds, other tax benefit recoveries, and
rei mbursenents for the tax inposed under this chapter made by

entities that are part of the same conbi ned taxpayer or

Page 8

204
205
206
207
208
209
210
211
212

213
214
215

216
217
218

219
220
221
222
223
224
225

226
227
228

229
230
231

232
233
234



Am. S. B. No. 28
As Reported by the House Ways and Means Committee

consol i dated el ected taxpayer group, and rei nbursenents made by
entities that are not nmenbers of a conbi ned taxpayer or
consol i dated el ected taxpayer group that are required to be made
for economic parity anong nmultiple owners of an entity whose tax
obligation under this chapter is required to be reported and paid
entirely by one owner, pursuant to the requirenments of sections
5751. 011 and 5751. 012 of the Revi sed Code;

(n) Pension reversions;
(o) Contributions to capital;

(p) Sal es or use taxes collected as a vendor or an
out-of-state seller on behalf of the taxing jurisdiction froma
consunmer or other taxes the taxpayer is required by law to collect
directly froma purchaser and remt to a local, state, or federa

tax authority;

(gq) In the case of receipts fromthe sale of cigarettes or
tobacco products by a whol esal e deal er, retail dealer
di stributor, manufacturer, or seller, all as defined in section
5743. 01 of the Revised Code, an anobunt equal to the federal and
state excise taxes paid by any person on or for such cigarettes or
tobacco products under subtitle E of the Internal Revenue Code or
Chapter 5743. of the Revised Code;

(r) In the case of receipts fromthe sale of notor fuel by a
|i censed notor fuel dealer, licensed retail dealer, or |licensed
perm ssive notor fuel dealer, all as defined in section 5735.01 of
the Revi sed Code, an anmpbunt equal to federal and state excise
taxes paid by any person on such notor fuel under section 4081 of
the Internal Revenue Code or Chapter 5735. of the Revised Code;

(s) In the case of receipts fromthe sale of beer or
intoxicating liquor, as defined in section 4301.01 of the Revised
Code, by a person holding a permt issued under Chapter 4301. or

4303. of the Revised Code, an anmpount equal to federal and state
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exci se taxes paid by any person on or for such beer or
i ntoxicating liquor under subtitle E of the Internal Revenue Code
or Chapter 4301. or 4305. of the Revised Code;

(t) Receipts realized by a new notor vehicle dealer or used
not or vehicle dealer, as defined in section 4517.01 of the Revised
Code, fromthe sale or other transfer of a notor vehicle, as
defined in that section, to another nmotor vehicle dealer for the
pur pose of resale by the transferee notor vehicle dealer, but only
if the sale or other transfer was based upon the transferee's need

to nmeet a specific custoner's preference for a notor vehicle;

(u) Receipts froma financial institution described in
division (E)(3) of this section for services provided to the
financial institution in connection with the issuance, processing,
servici ng, and managenent of |oans or credit accounts, if such
financial institution and the recipient of such receipts have at
least fifty per cent of their ownership interests owned or
controlled, directly or constructively through related interests,

by combn owners;

(v) Receipts realized from adm nistering anti-neoplastic
drugs and ot her cancer chenot herapy, biologicals, therapeutic
agents, and supportive drugs in a physician's office to patients

wi th cancer;

(w) Funds received or used by a nortgage broker that is not a
deal er in intangibles, other than fees or other consideration,
pursuant to a tabl e-funding nortgage | oan or warehouse-| ending
nortgage loan. Terms used in division (F)(2)(w) of this section
have the sane neanings as in section 1322.01 of the Revised Code,
except "nortgage broker" means a person assisting a buyer in
obtaining a nortgage |oan for a fee or other consideration paid by
the buyer or a lender, or a person engaged in tabl e-funding or
war ehouse-1 endi ng nortgage loans that are first lien nortgage

| oans.
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(x) Property, noney, and other ampunts received by a
prof essi onal enpl oyer organi zation, as defined in section 4125.01
of the Revised Code, froma client enployer, as defined in that
section, in excess of the admi nistrative fee charged by the

prof essi onal enpl oyer organi zation to the client enployer;

(y) I'n the case of anounts retained as conmm ssions by a
permt hol der under Chapter 3769. of the Revised Code, an anount
equal to the anpunts specified under that chapter that nust be
paid to or collected by the tax conmi ssioner as a tax and the

anounts specified under that chapter to be used as purse noney;
(z) Qualifying distribution center receipts.
(i) For purposes of division (F)(2)(z) of this section:

(I') "Qualifying distribution center receipts" neans receipts
of a supplier fromqualified property that is delivered to a
qualified distribution center, nultiplied by a quantity that
equal s one minus the Ohio delivery percentage. |If the qualified
distribution center is arefining facility, "supplier" includes
all deal ers, brokers, processors, sellers, vendors, cosigners, and

distributors of qualified property.

(1) "Qualified property" neans tangi bl e personal property
delivered to a qualified distribution center that is shipped to
that qualified distribution center solely for further shipping by
the qualified distribution center to another location in this
state or el sewhere or, in the case of gold, silver, platinum or
pal | adium delivered to a refining facility solely for refining to
a grade and fineness acceptable for delivery to a registered
commodi ti es exchange. "Further shipping" includes storing and
repackagi ng property into smaller or |arger bundles, so |long as
the property is not subject to further manufacturing or
processing. "Refining" is limted to extracting inpurities from

gold, silver, platinum or palladiumthrough snelting or sone
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other process at a refining facility.

(1) "Qualified distribution center" neans a warehouse, a
facility similar to a warehouse, or a refining facility in this
state that, for the qualifying year, is operated by a person that
is not part of a conbined taxpayer group and that has a qualifying
certificate. All warehouses or facilities simlar to warehouses
that are operated by persons in the same taxpayer group and that
are located within one mle of each other shall be treated as one
qualified distribution center. Al refining facilities that are
operated by persons in the sane taxpayer group and that are
located in the sane or adjacent counties nmay be treated as one

qualified distribution center

(1'V) "Qualifying year" neans the cal endar year to which the

gualifying certificate applies.

(V) "Qualifying period" neans the period of the first day of
July of the second year preceding the qualifying year through the
thirtieth day of June of the year preceding the qualifying year

(M) "Qualifying certificate" nmeans the certificate issued by
the tax commi ssioner after the operator of a distribution center
files an annual application with the comm ssioner. The application
and annual fee shall be filed and paid for each qualified
di stribution center on or before the first day of Septenber before
the qualifying year or within forty-five days after the

di stribution center opens, whichever is later.

The applicant nust substantiate to the conmi ssioner's
satisfaction that, for the qualifying period, all persons
operating the distribution center have nore than fifty per cent of
the cost of the qualified property shipped to a |ocation such that
it would be sitused outside this state under the provisions of
division (E) of section 5751.033 of the Revised Code. The

appl i cant nust al so substantiate that the distribution center
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curmul atively had costs fromits suppliers equal to or exceeding
five hundred nmillion dollars during the qualifying period. (For
pur poses of division (F)(2)(z)(i)(VlI) of this section, "supplier"
excl udes any person that is part of the consolidated el ected

t axpayer group, if applicable, of the operator of the qualified

di stribution center.) The conm ssioner may require the applicant
to have an i ndependent certified public accountant certify that
the calculation of the mninmumthresholds required for a qualified
di stribution center by the operator of a distribution center has
been made in accordance with generally accepted accounting
princi pl es. The comm ssioner shall issue or deny the issuance of a
certificate within sixty days after the receipt of the
application. A denial is subject to appeal under section 5717.02
of the Revised Code. If the operator files a tinmely appeal under
section 5717.02 of the Revised Code, the operator shall be granted
a qualifying certificate, provided that the operator is liable for
any tax, interest, or penalty upon amounts clainmed as qualifying
di stribution center receipts, other than those receipts exenpt
under division (C) (1) of section 5751.011 of the Revised Code,

t hat woul d have ot herwi se not been owed by its suppliers if the

gualifying certificate was valid.

(VIl) "Chio delivery percentage" nmeans the proportion of the
total property delivered to a destination inside Chio fromthe
qualified distribution center during the qualifying period
conmpared with total deliveries fromsuch distribution center

everywhere during the qualifying period.

(M11) "Refining facility" means one or nore buil di ngs
|l ocated in a county in the Appal achian region of this state as
defined by section 107.21 of the Revised Code and utilized for
refining or snmelting gold, silver, platinum or palladiumto a
grade and fineness acceptable for delivery to a registered

commodi ti es exchange.
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(I'X) "Registered commpdities exchange" neans a board of
trade, such as New York nercantil e exchange, inc. or commodity
exchange, inc., designated as a contract market by the commodity
futures tradi ng conm ssion under the "Commodity Exchange Act," 7

US C 1 et seq., as anended.

(i1i)() If the distribution center is new and was not open
for the entire qualifying period, the operator of the distribution
center may request that the commi ssioner grant a qualifying
certificate. If the certificate is granted and it is later
determined that nore than fifty per cent of the qualified property
during that year was not shipped to a |location such that it would
be sitused outside of this state under the provisions of division
(E) of section 5751.033 of the Revised Code or if it is later
determ ned that the person that operates the distribution center

had average nonthly costs fromits suppliers of less than forty

mllion dollars during that year, then the operator of the

di stribution center shall bet+able forany tax—interest;—or

the—gquatifyingecertificatewas—valid pay a penalty for that vyear

equal to five hundred thousand dollars. (For purposes of division

(F)(2)(z)(ii) of this section, "supplier" excludes any person that
is part of the consolidated el ected taxpayer group, if applicable,

of the operator of the qualified distribution center.)

(11) The conmi ssioner may grant a qualifying certificate to a

distribution center that does not qualify as a qualified

distribution center for an entire qualifying period if the

operator of the distribution center denonstrates that the business

operations of the distribution center have changed or will change

such that the distribution center will qualify as a qualified
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distribution center within thirty-six nonths after the date the

operator first applies for a certificate. If, at the end of that

thirty-six-nonth period, the business operations of the

distribution center have not changed such that the distribution

center qualifies as a qualified distribution center, the operator

of the distribution center shall pay a penalty equal to five

hundr ed thousand dollars for each year that the distribution

center received a certificate but did not qualify as a qualified

distribution center. For each vear the distribution center

receives a certificate under division (F)(2)(z)(ii)(1l1) of this

section, the distribution center shall pay all applicable fees

required under division (F)(2)(z) of this section and shall submt

an_updat ed busi ness pl an show ng the progress the distribution

center made toward qualifying as a qualified distribution center

during the precedi ng vear

(111) An operator nmay appeal the inposition of a penalty

i nposed under_division (F)(2)(2)(ii)(1) or (11) of this section as
provided in section 5717.02 of the Revi sed Code.

(iii) When filing an application for a qualifying certificate
under division (F)(2)(z)(i)(Vl) of this section, the operator of a
gqualified distribution center also shall provide docunentation, as
the commi ssioner requires, for the comm ssioner to ascertain the
Chi o delivery percentage. The conmi ssioner, upon issuing the
qualifying certificate, also shall certify the Chio delivery
percentage. The operator of the qualified distribution center nmay
appeal the comm ssioner's certification of the Chio delivery
percentage in the sane manner as an appeal is taken fromthe
denial of a qualifying certificate under division (F)(2)(z)(i)(Vl)

of this section.

Wthin thirty days after all appeal s have been exhausted, the
operator of the qualified distribution center shall wnetify provide

the commissioner with a list of all affected suppliers of
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qualified property. The commi ssioner shall notify all such

suppliers that sueh the suppliers are required to file, within
sixty days after receiving the notice fromthe operator—of the
guati-fied-distributioncenter, anended reports for the iapacted
af fected cal endar quarter or quarters or cal endar year, whichever
the case may be. Any additional tax liability or tax overpaynent
shal | be subject to interest but shall not be subject to the

i mposition of any penalty so long as the anended returns are
tinmely filed. The supplier of tangible personal property delivered
to the qualified distribution center shall include in its report
of taxable gross receipts the receipts fromthe total sales of
property delivered to the qualified distribution center for the
cal endar quarter or cal endar year, whichever the case may be,
multiplied by the Chio delivery percentage for the qualifying
year. Nothing in division (F)(2)(z)(iii) of this section shall be
construed as inposing liability on the operator of a qualified

di stribution center for the tax inposed by this chapter arising

fromany change to the Chio delivery percentage.

(iv)(1) I'n the case where the distribution center is new and
not open for the entire qualifying period, the operator shall make
a good faith estimate of an Onhio delivery percentage for use by
suppliers in their reports of taxable gross receipts for the
renmai nder of the qualifying period. The operator of the facility
shal |l disclose to the suppliers that such Onhio delivery percentage
is an estimate and is subject to recalculation. By the due date of
the next application for a qualifying certificate, the operator
shal|l determ ne the actual Chio delivery percentage for the
estimated qualifying period and proceed as provided in division
(F(2)(z)(iii) of this section with respect to the cal cul ation and
recal cul ation of the Chio delivery percentage. The supplier is
required to file, within sixty days after receiving notice from
the operator of the qualified distribution center, anmended reports

for the inpacted cal endar quarter or quarters or cal endar year,
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whi chever the case may be. Any additional tax liability or tax
over payment shall be subject to interest but shall not be subject
to the inposition of any penalty so |long as the anended returns

are timely filed.

(11) The operator of a distribution center that receives a

qualifying certificate under division (F)(2)(ii)(l1) of this

section shall make a good faith estimate of the Ohio delivery

percentage that the operator estinmates will apply to the

distribution center at the end of the thirty-six-nonth period

after the operator first applied for a qualifying certificate

under that division. The result of the estimate shall be

nultiplied by a factor of one and seventy-five one-hundredths. The

product of that calculation shall be the Chio delivery percentage

used by suppliers in their reports of taxable gross receipts for

each qualifying vear that the distribution center receives a

gualifying certificate under division (F)(2)(ii)(l1) of this

section, except that, if the product is |less than five per cent,

the Chio delivery percentage used shall be five per cent and that,

if the product exceeds forty-nine per cent, the Chio delivery

per cent age used shall be forty-nine per cent.

(v) Qualifying certificates and Chio delivery percentages
i ssued by the commi ssioner shall be open to public inspection and
shall be tinely published by the conmi ssioner. A supplier relying
in good faith on a certificate issued under this division shal

not be subject to tax on the qualifying distribution center

recei pts under division (F)(2)(z) of this section. A person
receiving a qualifying certificate is responsible liable for

certificate a penalty equal to five hundred thousand dollars for
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each yvear the person received a certificate that should not have

been i ssued because the statutory requirenents were in fact not

met .

(vi) The annual fee for a qualifying certificate shall be one
hundred thousand dollars for each qualified distribution center
If a qualifying certificate is not issued, the annual fee is
subject to refund after the exhaustion of all appeals provided for
indivision (F)(2)(z)(i)(VI) of this section. The fee inposed
under this division may be assessed in the sane manner as the tax
i mposed under this chapter. The first one hundred thousand dollars
of the annual application fees collected each cal endar year shal
be credited to the revenue enhancenent fund. The remai nder of the
annual application fees collected shall be distributed in the sane

manner required under section 5751.20 of the Revised Code.

(vii) The tax comm ssioner nay require that adequate security
be posted by the operator of the distribution center on appeal
when t he conmi ssi oner di sagrees that the applicant has nmet the
m ni mum t hresholds for a qualified distribution center as set
forth in divisions (F)(2)(z)(i)(Vl) and (F)(2)(z)(ii) of this

secti on.

(aa) Receipts of an enployer from payroll deductions relating
to the reinbursenent of the enployer for advanci ng noneys to an

unrelated third party on an enpl oyee's behal f;
(bb) Cash discounts allowed and taken
(cc) Returns and al | owances;

(dd) Bad debts fromreceipts on the basis of which the tax
i nposed by this chapter was paid in a prior quarterly tax paynent
period. For the purpose of this division, "bad debts" nmeans any
debts that have beconme worthless or uncollectible between the
precedi ng and current quarterly tax payment periods, have been

uncol l ected for at |east six nonths, and that nmay be clained as a
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deducti on under section 166 of the Internal Revenue Code and the
regul ati ons adopted under that section, or that could be clained
as such if the taxpayer kept its accounts on the accrual basis.

"Bad debts" does not include repossessed property, uncollectible

anounts on property that remains in the possession of the taxpayer

until the full purchase price is paid, or expenses in attenpting
to collect any account receivable or for any portion of the debt

recovered;

(ee) Any anount realized fromthe sale of an account

receivable to the extent the receipts fromthe underlying

transaction giving rise to the account receivable were included in

the gross receipts of the taxpayer;

(ff) Any receipts directly attributed to providing public
services pursuant to sections 126.60 to 126.605 of the Revised
Code, or any receipts directly attributed to a transfer agreenent
or to the enterprise transferred under that agreenment under
section 4313.02 of the Revised Code.

(gg9) (i) As used in this division:

(1) "Qualified uraniumreceipts" neans receipts fromthe

sal e, exchange, |ease, |oan, production, processing, or other

di sposition of uraniumw thin a urani umenrichnent zone certified

by the tax conm ssioner under division (F)(2)(gg)(ii) of this
section. "Qualified uraniumreceipts" does not include any
receipts with a situs in this state outside a urani um enrichment
zone certified by the tax commi ssi oner under division
(F)(2)(gg)(ii) of this section

(I'l1) "Uranium enrichnment zone" neans all real property that
is part of a uraniumenrichment facility licensed by the United
States nuclear regulatory comm ssion and that was or is owned or
controlled by the United States departnment of energy or its

successor.
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(ii) Any person that owns, |eases, or operates real or
tangi bl e personal property constituting or |located within a
urani um enri chment zone nmay apply to the tax conmm ssioner to have
the uranium enrichnent zone certified for the purpose of excluding
qualified uraniumreceipts under division (F)(2)(gg) of this
section. The application shall include such information that the
tax comm ssioner prescribes. Wthin sixty days after receiving the
application, the tax conmm ssioner shall certify the zone for that
purpose if the conmi ssioner determnes that the property qualifies
as a uranium enrichment zone as defined in division (F)(2)(gg) of
this section, or, if the tax commi ssioner deternines that the
property does not qualify, the comr ssioner shall deny the
application or request additional information fromthe applicant.
If the tax comm ssioner denies an application, the conm ssioner
shall state the reasons for the denial. The applicant may appeal
the denial of an application to the board of tax appeal s pursuant
to section 5717.02 of the Revised Code. If the applicant files a
tinmely appeal, the tax comni ssioner shall conditionally certify
the applicant's property. The conditional certification shal
expire when all of the applicant's appeals are exhausted. Unti
final resolution of the appeal, the applicant shall retain the
applicant's records in accordance with section 5751.12 of the
Revi sed Code, notwithstanding any tine linit on the preservation

of records under that section.

(hh) Anmounts realized by licensed notor fuel dealers or
i censed permi ssive notor fuel dealers fromthe exchange of
petrol eum products, including nmotor fuel, between such deal ers,
provi ded that delivery of the petrol eum products occurs at a
refinery, termnal, pipeline, or narine vessel and that the
exchangi ng deal ers agree neither deal er shall require nonetary
conmpensation fromthe other for the value of the exchanged
pet rol eum products other than such conpensation for differences in

product |ocation or grade. Division (F)(2)(hh) of this section
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does not apply to anmounts realized as a result of differences in

| ocation or grade of exchanged petrol eum products or from
handling, lubricity, dye, or other additive injections fees,

pi peline security fees, or simlar fees. As used in this division,
"motor fuel," "licensed notor fuel dealer,” "licensed perm ssive

notor fuel dealer,” and "term nal" have the sane neanings as in

section 5735.01 of the Revi sed Code.

(ii) In the case of anpbunts collected by a licensed casino
operator from casi no ganm ng, anounts in excess of the casino
operator's gross casino revenue. In this division, "casino
operator" and "casino gam ng" have the neanings defined in section
3772.01 of the Revised Code, and "gross casino revenue" has the

meani ng defined in section 5753.01 of the Revised Code.

(jj) Any receipts for which the tax inposed by this chapter
is prohibited by the constitution or laws of the United States or

the constitution of this state.

(3) In the case of a taxpayer when acting as a real estate
broker, "gross receipts" includes only the portion of any fee for
the service of a real estate broker, or service of a real estate
sal esperson associated with that broker, that is retained by the
broker and not paid to an associated real estate sal esperson or
anot her real estate broker. For the purposes of this division,
"real estate broker" and "real estate sal esperson"” have the sane

nmeani ngs as in section 4735.01 of the Revised Code.

(4) A taxpayer's nethod of accounting for gross receipts for
a tax period shall be the sane as the taxpayer's nethod of
accounting for federal inconme tax purposes for the taxpayer's
federal taxable year that includes the tax period. If a taxpayer's
nmet hod of accounting for federal income tax purposes changes, its
nmet hod of accounting for gross receipts under this chapter shal

be changed accordingly.
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(G "Taxable gross receipts" neans gross receipts sitused to
this state under section 5751.033 of the Revi sed Code.

(H) A person has "substantial nexus with this state" if any

of the follow ng applies. The person:
(1) Owns or uses a part or all of its capital in this state;

(2) Holds a certificate of conpliance with the laws of this

state authorizing the person to do business in this state;
(3) Has bright-line presence in this state;

(4) OQtherwi se has nexus with this state to an extent that the
person can be required to renit the tax inposed under this chapter

under the Constitution of the United States.

(1) A person has "bright-line presence"” in this state for a
reporting period and for the remaining portion of the cal endar

year if any of the follow ng applies. The person:

(1) Has at any tinme during the cal endar year property in this
state with an aggregate value of at least fifty thousand doll ars.
For the purpose of division (I)(1) of this section, owned property
is valued at original cost and rented property is valued at eight

times the net annual rental charge.

(2) Has during the cal endar year payroll in this state of at
| east fifty thousand dollars. Payroll in this state includes al

of the foll ow ng:

(a) Any anount subject to w thhol ding by the person under
section 5747.06 of the Revised Code;

(b) Any other ampunt the person pays as conpensation to an
i ndi vi dual under the supervision or control of the person for work

done in this state; and

(c) Any anmount the person pays for services performed in this

state on its behal f by another.
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(3) Has during the cal endar year taxable gross receipts of at

| east five hundred thousand doll ars.

(4) Has at any tine during the calendar year within this
state at |east twenty-five per cent of the person's tota

property, total payroll, or total gross receipts.

(5) Is domiciled in this state as an individual or for

corporate, commercial, or other business purposes.

(J) "Tangi bl e personal property" has the sane neaning as in
section 5739.01 of the Revised Code.

(K) "Internal Revenue Code" neans the Internal Revenue Code
of 1986, 100 Stat. 2085, 26 U S.C. 1, as anended. Any termused in
this chapter that is not otherw se defined has the sane neaning as
when used in a conparable context in the laws of the United States
relating to federal income taxes unless a different nmeaning is
clearly required. Any reference in this chapter to the Interna
Revenue Code includes other laws of the United States relating to

f ederal incone taxes.

(L) "Calendar quarter” neans a three-nonth period ending on
the thirty-first day of March, the thirtieth day of June, the
thirtieth day of Septenmber, or the thirty-first day of Decenber.

(M "Tax period" nmeans the cal endar quarter or cal endar year
on the basis of which a taxpayer is required to pay the tax

i mposed under this chapter.

(N) "Cal endar year taxpayer" neans a taxpayer for which the

tax period is a cal endar year.

(O "Calendar quarter taxpayer" means a taxpayer for which

the tax period is a cal endar quarter.

(P) "Agent" means a person authorized by another person to
act on its behalf to undertake a transaction for the other,

i ncludi ng any of the follow ng:
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(1) A person receiving a fee to sell financial instrunents;

(2) A person retaining only a comm ssion froma transaction
with the other proceeds fromthe transaction being remtted to

anot her person;

(3) A person issuing licenses and permits under section
1533. 13 of the Revised Code;

(4) Alottery sales agent holding a valid license issued
under section 3770.05 of the Revi sed Code;

(5) A person acting as an agent of the division of |iquor

control under section 4301.17 of the Revi sed Code.

(Q "Received" includes amounts accrued under the accrual

met hod of accounti ng.

(R) "Reporting person” neans a person in a consolidated
el ected taxpayer or conbi ned taxpayer group that is designated by
that group to legally bind the group for all filings and tax
liabilities and to receive all legal notices with respect to
matters under this chapter, or, for the purposes of section
5751. 04 of the Revised Code, a separate taxpayer that is not a

menber of such a group.

Section 2. That existing sections 5701.11 and 5751.01 of the

Revi sed Code are hereby repeal ed.

Section 3. This act is hereby declared to be an energency
nmeasure necessary for the i nmmedi ate preservation of the public
peace, health, and safety. The reason for such necessity is to
enabl e taxpayers to avoi d maki ng m scel | aneous adjustnments on
their 2012 tax returns that increase tax liabilities. Therefore,

this act shall go into inmedi ate effect.

Section 4. Section 5751.01 of the Revised Code is presented

in this act as a conposite of the section as anended by both Am
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Sub. H B. 472 and Am Sub. H B. 510 of the 129th General Assenbly.

The CGeneral Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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