As Introduced

130th General Assembly
Regular Session S. B. No. 303
2013-2014

Senator Brown

Cosponsors: Senators Cafaro, Kearney, Sawyer, Smith, Turner

A BILL

To amend sections 5739.02 and 5739. 05 of the Revised
Code to provide a three-day sales tax "holi day"
each April during which sales of qualifying Energy

Star products are exenpt from sal es and use taxes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5739.02 and 5739. 05 of the Revised

Code be amended to read as fol |l ows:

Sec. 5739.02. For the purpose of providing revenue with which
to meet the needs of the state, for the use of the general revenue
fund of the state, for the purpose of securing a thorough and
ef ficient system of comon schools throughout the state, for the
pur pose of affording revenues, in addition to those from genera
property taxes, pernitted under constitutional lintations, and
from other sources, for the support of |ocal governnenta
functions, and for the purpose of reinbursing the state for the
expense of adm nistering this chapter, an excise tax is hereby

| evied on each retail sale nade in this state.

(A) (1) The tax shall be collected as provided in section
5739. 025 of the Revised Code. The rate of the tax shall be five

and three-fourths per cent. The tax applies and is collectible
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when the sale is nmade, regardless of the tine when the price is

pai d or delivered.

(2) In the case of the lease or rental, with a fixed term of
nore than thirty days or an indefinite termwth a mninum period
of nore than thirty days, of any notor vehicles designed by the
manuf acturer to carry a |load of not nore than one ton, watercraft,
out board notor, or aircraft, or of any tangible personal property,
ot her than notor vehicles designed by the nanufacturer to carry a
| oad of nore than one ton, to be used by the | essee or renter
primarily for business purposes, the tax shall be collected by the
vendor at the time the lease or rental is consummated and shall be
cal cul ated by the vendor on the basis of the total anount to be
paid by the |l essee or renter under the | ease agreenent. If the
total ampunt of the consideration for the | ease or rental includes
amounts that are not calculated at the tinme the | ease or rental is
executed, the tax shall be calculated and coll ected by the vendor
at the time such anounts are billed to the I essee or renter. In
the case of an open-end |l ease or rental, the tax shall be
cal cul ated by the vendor on the basis of the total anobunt to be
paid during the initial fixed termof the |lease or rental, and for
each subsequent renewal period as it cones due. As used in this
di vision, "notor vehicle" has the sanme meaning as in section
4501. 01 of the Revised Code, and "watercraft"” includes an outdrive

unit attached to the watercraft.

A lease with a renewal clause and a term nation penalty or
simlar provision that applies if the renewal clause is not
exercised is presuned to be a shamtransaction. In such a case,
the tax shall be calculated and paid on the basis of the entire
I ength of the | ease period, including any renewal periods, until
the ternmination penalty or simlar provision no |onger applies.
The taxpayer shall bear the burden, by a preponderance of the

evi dence, that the transaction or series of transactions is not a
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sham transacti on

(3) Except as provided in division (A)(2) of this section, in
the case of a sale, the price of which consists in whole or in
part of the |lease or rental of tangible personal property, the tax

shall be neasured by the installnments of that |ease or rental

(4) In the case of a sale of a physical fitness facility
service or recreation and sports club service, the price of which
consists in whole or in part of a nenbership for the receipt of
the benefit of the service, the tax applicable to the sal e shal

be nmeasured by the install nments thereof.
(B) The tax does not apply to the follow ng:

(1) Sales to the state or any of its political subdivisions,
or to any other state or its political subdivisions if the | aws of
that state exenpt fromtaxation sales nmade to this state and its

political subdivisions;

(2) Sal es of food for human consunption off the prenises
where sol d;

(3) Sales of food sold to students only in a cafeteria,
dormtory, fraternity, or sorority maintained in a private,

public, or parochial school, college, or university;

(4) Sales of newspapers and sales or transfers of nmgazi nes

di stributed as controlled circul ati on publications;

(5) The furnishing, preparing, or serving of nmeals wthout
charge by an enployer to an enpl oyee provided the enpl oyer records
the nmeals as part conpensation for services performed or work

done;

(6) Sales of motor fuel upon receipt, use, distribution, or
sale of which in this state a tax is inposed by the law of this
state, but this exenption shall not apply to the sale of notor

fuel on which a refund of the tax is allowable under division (A
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of section 5735.14 of the Revised Code; and the tax conm ssioner
may deduct the ampunt of tax levied by this section applicable to
the price of notor fuel when granting a refund of notor fuel tax
pursuant to division (A) of section 5735.14 of the Revised Code
and shall cause the anmount deducted to be paid into the general

revenue fund of this state;

(7) Sales of natural gas by a natural gas conpany, of water
by a water-works conpany, or of steam by a heating conpany, if in
each case the thing sold is delivered to consuners through pipes
or conduits, and all sales of comunications services by a
tel egraph conpany, all terns as defined in section 5727.01 of the

Revi sed Code, and sales of electricity delivered through wires;

(8) Casual sales by a person, or auctioneer enployed directly
by the person to conduct such sales, except as to such sal es of
not or vehicles, watercraft or outboard notors required to be
titled under section 1548.06 of the Revi sed Code, watercraft
docunented with the United States coast guard, snowrobiles, and
al | - purpose vehicles as defined in section 4519.01 of the Revised
Code;

(9)(a) Sales of services or tangible personal property, other
than notor vehicles, nobile hones, and manufactured homes, by
churches, organi zations exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, or nonprofit
organi zati ons operated exclusively for charitable purposes as
defined in division (B)(12) of this section, provided that the
nunber of days on which such tangi bl e personal property or
services, other than itens never subject to the tax, are sold does
not exceed six in any cal endar year, except as ot herw se provi ded
in division (B)(9)(b) of this section. If the nunber of days on
whi ch such sal es are made exceeds six in any cal endar year, the
church or organi zation shall be considered to be engaged in

busi ness and all subsequent sales by it shall be subject to the
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tax. In counting the nunmber of days, all sales by groups within a
church or within an organi zation shall be considered to be sal es

of that church or organization

(b) The limtation on the nunmber of days on which tax-exenpt
sal es may be made by a church or organizati on under division
(B)(9)(a) of this section does not apply to sales made by student
cl ubs and ot her groups of students of a primary or secondary
school, or a parent-teacher association, booster group, or sinilar
organi zation that raises noney to support or fund curricular or

extracurricular activities of a primary or secondary school .

(c) Divisions (B)(9)(a) and (b) of this section do not apply
to sales by a noncomrercial educational radio or television

br oadcasting station.

(10) Sales not within the taxing power of this state under
the Constitution or laws of the United States or the Constitution

of this state;

(11) Except for transactions that are sal es under division
(B)(3)(r) of section 5739.01 of the Revised Code, the
transportati on of persons or property, unless the transportation

is by a private investigation and security service;

(12) Sal es of tangi bl e personal property or services to
churches, to organi zations exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, and to any other
nonprofit organi zati ons operated exclusively for charitable
purposes in this state, no part of the net income of which inures
to the benefit of any private sharehol der or individual, and no
substantial part of the activities of which consists of carrying
on propaganda or otherwi se attenpting to influence |egislation
sales to offices adm nistering one or nore hones for the aged or
one or nmore hospital facilities exenpt under section 140.08 of the

Revi sed Code; and sales to organi zations described in division (D)
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of section 5709.12 of the Revi sed Code.

"Charitabl e purposes" neans the relief of poverty; the
i mprovenment of health through the alleviation of illness, disease,
or injury; the operation of an organization exclusively for the
provi sion of professional, laundry, printing, and purchasing
services to hospitals or charitable institutions; the operation of
a honme for the aged, as defined in section 5701. 13 of the Revised
Code; the operation of a radio or television broadcasting station
that is licensed by the federal communications conmi ssion as a
noncomerci al educational radio or television station; the
operation of a nonprofit animal adoption service or a county
humane society; the pronotion of education by an institution of
| earning that maintains a faculty of qualified instructors,
teaches regul ar continuous courses of study, and confers a
recogni zed di pl oma upon conpl etion of a specific curriculum the
operation of a parent-teacher association, booster group, or
simlar organization primarily engaged in the pronotion and
support of the curricular or extracurricular activities of a
primary or secondary school; the operation of a community or area
center in which presentations in nusic, dramatics, the arts, and
related fields are made in order to foster public interest and
education therein; the production of performances in nusic,
dramatics, and the arts; or the pronotion of education by an
organi zation engaged in carrying on research in, or the
di ssem nation of, scientific and technol ogi cal know edge and

information primarily for the public.

Nothing in this division shall be deened to exenpt sales to
any organi zation for use in the operation or carrying on of a
trade or business, or sales to a hone for the aged for use in the
operation of independent living facilities as defined in division
(A) of section 5709.12 of the Revised Code.

(13) Building and construction materials and services sold to
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construction contractors for incorporation into a structure or

i mprovenent to real property under a construction contract with
this state or a political subdivision of this state, or with the
United States governnent or any of its agencies; building and
construction materials and services sold to construction
contractors for incorporation into a structure or inprovenment to
real property that are accepted for ownership by this state or any
of its political subdivisions, or by the United States governnent
or any of its agencies at the tinme of conpletion of the structures
or inprovenents; building and construction materials sold to
construction contractors for incorporation into a horticulture
structure or livestock structure for a person engaged in the

busi ness of horticulture or producing |ivestock; building
materials and services sold to a construction contractor for

i ncorporation into a house of public worship or religious
education, or a building used exclusively for charitable purposes
under a construction contract with an organi zati on whose purpose
is as described in division (B)(12) of this section; building
materials and services sold to a construction contractor for
incorporation into a building under a construction contract with
an organi zati on exenpt fromtaxation under section 501(c)(3) of
the Internal Revenue Code of 1986 when the building is to be used
exclusively for the organization's exenpt purposes; building and
construction materials sold for incorporation into the original
construction of a sports facility under section 307.696 of the
Revi sed Code; building and construction nmaterials and services
sold to a construction contractor for incorporation into rea
property outside this state if such materials and services, when
sold to a construction contractor in the state in which the rea
property is located for incorporation into real property in that
state, would be exenpt froma tax on sales |levied by that state;
and, until one cal endar year after the construction of a

convention center that qualifies for property tax exenption under
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section 5709.084 of the Revised Code is conpleted, building and
construction materials and services sold to a construction
contractor for incorporation into the real property conprising

t hat convention center;

(14) Sales of ships or vessels or rail rolling stock used or
to be used principally in interstate or foreign commerce, and
repairs, alterations, fuel, and lubricants for such ships or

vessels or rail rolling stock

(15) Sales to persons prinmarily engaged in any of the
activities nmentioned in division (B)(42)(a), (g), or (h) of this
section, to persons engaged in naking retail sales, or to persons
who purchase for sale froma manufacturer tangi ble persona
property that was produced by the manufacturer in accordance with
speci fic designs provided by the purchaser, of packages, including
material, |abels, and parts for packages, and of nmachinery,
equi prment, and material for use primarily in packagi ng tangible
personal property produced for sale, including any nachinery,
equi prent, and supplies used to nmake | abels or packages, to
prepare packages or products for |abeling, or to | abel packages or
products, by or on the order of the person doing the packaging, or
sold at retail. "Packages" includes bags, baskets, cartons,
crates, boxes, cans, bottles, bindings, wappings, and other
simlar devices and contai ners, but does not include notor
vehicles or bulk tanks, trailers, or simlar devices attached to
not or vehicl es. "Packagi ng" nmeans placing in a package. Division
(B)(15) of this section does not apply to persons engaged in

hi ghway transportation for hire.

(16) Sales of food to persons using supplenmental nutrition
assi stance program benefits to purchase the food. As used in this
di vi sion, "food" has the sane neaning as in 7 U S. C. 2012 and
federal regul ations adopted pursuant to the Food and Nutrition Act
of 2008.
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(17) Sales to persons engaged in farnming, agriculture,
horticulture, or floriculture, of tangible personal property for
use or consunption primarily in the production by farning
agriculture, horticulture, or floriculture of other tangible
personal property for use or consunption primarily in the
producti on of tangible personal property for sale by farm ng,
agriculture, horticulture, or floriculture; or material and parts
for incorporation into any such tangi bl e personal property for use
or consunption in production; and of tangi ble personal property
for such use or consunption in the conditioning or holding of
products produced by and for such use, consunption, or sale by
persons engaged in farming, agriculture, horticulture, or
floriculture, except where such property is incorporated into rea

property;

(18) Sales of drugs for a human being that nmay be di spensed
only pursuant to a prescription; insulin as recognized in the
official United States pharnacopoeia; urine and bl ood testing
mat eri al s when used by diabetics or persons with hypoglycenia to
test for glucose or acetone; hypoderm c syringes and needl es when
used by diabetics for insulin injections; epoetin alfa when
purchased for use in the treatnent of persons with nedical
di sease; hospital beds when purchased by hospitals, nursing hones,
or other nedical facilities; and nedical oxygen and nedi cal
oxygen-di spensi ng equi pnent when purchased by hospitals, nursing

homes, or other nedical facilities;

(19) Sales of prosthetic devices, durable nedical equipnent
for home use, or nobility enhanci ng equi pnent, when made pursuant
to a prescription and when such devices or equi pnment are for use

by a human bei ng.

(20) Sales of emergency and fire protection vehicles and
equi prment to nonprofit organizations for use solely in providing

fire protection and energency services, including trauma care and
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enmergency nedi cal services, for political subdivisions of the

st at e;

(21) Sales of tangi ble personal property manufactured in this
state, if sold by the manufacturer in this state to a retailer for
use in the retail business of the retailer outside of this state
and if possession is taken fromthe manufacturer by the purchaser
wWthin this state for the sole purpose of imrediately renoving the

same fromthis state in a vehicle owned by the purchaser;

(22) Sales of services provided by the state or any of its
political subdivisions, agencies, instrunentalities, institutions,
or authorities, or by governnmental entities of the state or any of
its political subdivisions, agencies, instrunentalities,

institutions, or authorities;

(23) Sales of nmotor vehicles to nonresidents of this state
under the circunstances described in division (B) of section
5739. 029 of the Revi sed Code;

(24) Sales to persons engaged in the preparation of eggs for
sal e of tangible personal property used or consuned directly in
such preparation, including such tangible personal property used
for cleaning, sanitizing, preserving, grading, sorting, and
cl assifying by size; packages, including naterial and parts for
packages, and machi nery, equipnent, and material for use in
packagi ng eggs for sale; and handling and transportati on equi pnent
and parts therefor, except notor vehicles licensed to operate on
public highways, used in intraplant or interplant transfers or
shi pment of eggs in the process of preparation for sale, when the
plant or plants within or between which such transfers or
shi pnents occur are operated by the same person. "Packages"

i ncl udes contai ners, cases, baskets, flats, fillers, filler flats,
cartons, closure materials, labels, and | abeling materials, and

"packagi ng" neans pl acing therein.
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(25)(a) Sales of water to a consuner for residential use;

(b) Sales of water by a nonprofit corporation engaged
exclusively in the treatnment, distribution, and sale of water to
consuners, if such water is delivered to consuners through pipes

or tubing.

(26) Fees charged for inspection or reinspection of notor
vehi cl es under section 3704.14 of the Revi sed Code;

(27) Sales to persons licensed to conduct a food service
operation pursuant to section 3717.43 of the Revised Code, of
tangi bl e personal property prinmarily used directly for the

fol |l ow ng:
(a) To prepare food for human consunption for sale;

(b) To preserve food that has been or will be prepared for
human consunption for sale by the food service operator, not
i ncludi ng tangi bl e personal property used to display food for

sel ection by the consuner;

(c) To clean tangible personal property used to prepare or

serve food for human consunption for sale.

(28) Sales of animals by nonprofit animal adoption services

or county hunmane soci eti es;

(29) Sales of services to a corporation described in division
(A) of section 5709.72 of the Revised Code, and sal es of tangible
personal property that qualifies for exenption fromtaxation under
section 5709.72 of the Revised Code;

(30) Sales and installation of agricultural land tile, as
defined in division (B)(5)(a) of section 5739.01 of the Revised
Code;

(31) Sales and erection or installation of portable grain
bins, as defined in division (B)(5)(b) of section 5739.01 of the
Revi sed Code;
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(32) The sale, |lease, repair, and maintenance of, parts for,
or itens attached to or incorporated in, nmotor vehicles that are
primarily used for transporting tangible personal property
bel onging to others by a person engaged in hi ghway transportation
for hire, except for packages and packagi ng used for the

transportati on of tangible personal property;

(33) Sales to the state headquarters of any veterans'
organi zation in this state that is either incorporated and issued
a charter by the congress of the United States or is recognized by
the United States veterans administration, for use by the

headquarters;

(34) Sales to a tel ecomuni cati ons service vendor, nobile
t el ecommuni cati ons service vendor, or satellite broadcasting
servi ce vendor of tangible personal property and services used
directly and primarily in transmtting, receiving, switching, or
recording any interactive, one- or two-way el ectromagnetic
communi cati ons, including voice, imge, data, and infornation,
through the use of any medium including, but not linmted to,
pol es, wires, cables, sw tching equi pment, conputers, and record
storage devices and nedi a, and conponent parts for the tangible
personal property. The exenption provided in this division shal
be in lieu of all other exenptions under division (B)(42)(a) or
(n) of this section to which the vendor may otherwi se be entitl ed,
based upon the use of the thing purchased in providing the
t el ecomuni cations, nobile tel econmunications, or satellite

br oadcasti ng servi ce.

(35)(a) Sal es where the purpose of the consuner is to use or
consumre the things transferred in making retail sales and
consi sting of newspaper inserts, catal ogues, coupons, flyers, gift
certificates, or other advertising nmaterial that prices and

descri bes tangi bl e personal property offered for retail sale.

(b) Sales to direct marketing vendors of prelimnary
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mat eri al s such as photographs, artwork, and typesetting that will
be used in printing advertising material; and of printed natter
that offers free nerchandi se or chances to win sweepstake prizes
and that is mailed to potential custoners with advertising

materi al described in division (B)(35)(a) of this section;

(c) Sal es of equipnment such as tel ephones, conmputers,
facsim |l e nmachines, and simlar tangi bl e personal property

primarily used to accept orders for direct marketing retail sales.

(d) Sales of automatic food vendi ng nmachi nes that preserve
food with a shelf life of forty-five days or less by refrigeration

and di spense it to the consumner

For purposes of division (B)(35) of this section, "direct
mar ket i ng" neans the nethod of selling where consuners order
tangi bl e personal property by United States mail, delivery
service, or teleconmunication and the vendor delivers or ships the
tangi bl e personal property sold to the consunmer from a warehouse,
catal ogue distribution center, or simlar fulfillment facility by
neans of the United States nail, delivery service, or comobn

carrier.

(36) Sales to a person engaged in the business of
horticulture or producing livestock of materials to be

incorporated into a horticulture structure or livestock structure;

(37) Sales of personal conputers, conputer nonitors, conputer
keyboards, nodens, and other peripheral conputer equipnment to an
i ndividual who is licensed or certified to teach in an el enmentary
or a secondary school in this state for use by that individual in

preparation for teaching elementary or secondary school students;

(38) Sales to a professional racing team of any of the

foll ow ng:

(a) Modtor racing vehicles;

Page 13

367
368
369
370
371

372
373
374

375
376
377

378
379
380
381
382
383
384
385

386
387
388

389
390
391
392
393

394
395

396



S. B. No. 303
As Introduced

(b) Repair services for notor racing vehicles;

(c) Itens of property that are attached to or incorporated in
not or raci ng vehicles, including engines, chassis, and all other
components of the vehicles, and all spare, replacenent, and
rebuilt parts or conponents of the vehicles; except not including
tires, consumable fluids, paint, and accessories consisting of
instrunentation sensors and related itens added to the vehicle to
collect and transnit data by neans of telenmetry and other forns of

conmuni cati on.

(39) Sales of used nanufactured honmes and used nobil e hones,
as defined in section 5739.0210 of the Revised Code, nmade on or
after January 1, 2000;

(40) Sales of tangi ble personal property and services to a
provi der of electricity used or consunmed directly and primarily in
generating, transmitting, or distributing electricity for use hy
others, including property that is or is to be incorporated into
and will beconme a part of the consuner's production, transm ssion
or distribution systemand that retains its classification as
tangi bl e personal property after incorporation; fuel or power used
in the production, transmi ssion, or distribution of electricity;
ener gy conversion equi pnent as defined in section 5727.01 of the
Revi sed Code; and tangi bl e personal property and services used in
the repair and nmai ntenance of the production, transm ssion, or
di stribution system including only those notor vehicles as are
speci al |l y desi gned and equi pped for such use. The exenption
provided in this division shall be in lieu of all other exenptions
in division (B)(42)(a) or (n) of this section to which a provider
of electricity may otherwi se be entitled based on the use of the
tangi bl e personal property or service purchased in generating,

transmtting, or distributing electricity.

(41) Sales to a person providing services under division
(B)(3)(r) of section 5739.01 of the Revised Code of tangible
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personal property and services used directly and primarily in

provi di ng taxabl e servi ces under that section.

(42) Sal es where the purpose of the purchaser is to do any of

the foll ow ng:

(a) To incorporate the thing transferred as a material or a
part into tangi ble personal property to be produced for sale by
manuf act uri ng, assenbling, processing, or refining; or to use or
consune the thing transferred directly in producing tangible
personal property for sale by mning, including, wthout
limtation, the extraction fromthe earth of all substances that
are classed geologically as minerals, production of crude oil and
natural gas, or directly in the rendition of a public utility
service, except that the sales tax levied by this section shall be
coll ected upon all neals, drinks, and food for human consunpti on
sol d when transporting persons. Persons engaged in rendering
services in the exploration for, and production of, crude oil and
natural gas for others are deemed engaged directly in the
exploration for, and production of, crude oil and natural gas.
Thi s paragraph does not exenpt from"retail sale" or "sales at
retail"” the sale of tangible personal property that is to be

i ncorporated into a structure or inprovenent to real property.

(b) To hold the thing transferred as security for the

performance of an obligation of the vendor;

(c) To resell, hold, use, or consune the thing transferred as

evi dence of a contract of insurance;

(d) To use or consune the thing directly in conmerci al

fishing;

(e) To incorporate the thing transferred as a naterial or a
part into, or to use or consunme the thing transferred directly in
the production of, magazines distributed as controlled circul ation

publi cati ons;

Page 15

429
430

431
432

433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449

450
451

452
453

454
455

456
457
458
459



S. B. No. 303
As Introduced

(f) To use or consune the thing transferred in the production
and preparation in suitable condition for narket and sal e of
printed, inprinted, overprinted, lithographic, multilithic,
bl ueprinted, photostatic, or other productions or reproductions of

witten or graphic matter;

(g) To use the thing transferred, as described in section
5739. 011 of the Revised Code, primarily in a manufacturing

operation to produce tangi bl e personal property for sale;

(h) To use the benefit of a warranty, naintenance or service
contract, or similar agreenment, as described in division (B)(7) of
section 5739.01 of the Revised Code, to repair or naintain
tangi bl e personal property, if all of the property that is the
subj ect of the warranty, contract, or agreenent would not be

subject to the tax inposed by this section

(i) To use the thing transferred as qualified research and

devel oprment equi prent ;

(j) To use or consune the thing transferred primarily in
storing, transporting, mailing, or otherw se handling purchased
sales inventory in a warehouse, distribution center, or simlar
facility when the inventory is primarily distributed outside this
state to retail stores of the person who owns or controls the
war ehouse, distribution center, or simlar facility, to retail
stores of an affiliated group of which that person is a nenber, or
by nmeans of direct narketing. This division does not apply to
not or vehicles registered for operation on the public highways. As
used in this division, "affiliated group"” has the same neani ng as
in division (B)(3)(e) of section 5739.01 of the Revised Code and
"direct marketing" has the sane nmeaning as in division (B)(35) of

this section.

(k) To use or consune the thing transferred to fulfill a

contractual obligation incurred by a warrantor pursuant to a
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warranty provided as a part of the price of the tangi bl e personal
property sold or by a vendor of a warranty, maintenance or service
contract, or simlar agreenment the provision of which is defined
as a sale under division (B)(7) of section 5739.01 of the Revised
Code;

(I') To use or consune the thing transferred in the production

of a newspaper for distribution to the public;

(m To use tangi ble personal property to performa service
listed in division (B)(3) of section 5739.01 of the Revised Code,
if the property is or is to be pernanently transferred to the
consuner of the service as an integral part of the performance of

t he service

(n) To use or consunme the thing transferred primarily in
produci ng tangi bl e personal property for sale by farm ng,
agriculture, horticulture, or floriculture. Persons engaged in
rendering farmng, agriculture, horticulture, or floriculture
services for others are deenmed engaged primarily in farmng
agriculture, horticulture, or floriculture. This paragraph does
not exenpt from"retail sale" or "sales at retail"” the sale of
tangi bl e personal property that is to be incorporated into a

structure or inprovenent to real property.

(o) To use or consune the thing transferred in acquiring,
formatting, editing, storing, and di sseninating data or

i nformati on by el ectronic publishing.

As used in division (B)(42) of this section, "thing" includes
all transactions included in divisions (B)(3)(a), (b), and (e) of
section 5739.01 of the Revised Code.

(43) Sal es conducted through a coin operated device that
activates vacuum equi prrent or equi prrent that di spenses water,
whet her or not in conbination with soap or other cleaning agents

or wax, to the consuner for the consuner's use on the prenises in
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washi ng, cleaning, or waxing a notor vehicle, provided no other
personal property or personal service is provided as part of the

transacti on.

(44) Sales of replacenent and nodification parts for engines,
airframes, instruments, and interiors in, and paint for, aircraft
used primarily in a fractional aircraft ownership program and
sal es of services for the repair, nodification, and mai ntenance of
such aircraft, and machi nery, equipnent, and supplies primarily

used to provide those services.

(45) Sales of telecomuni cations service that is used
directly and primarily to performthe functions of a call center.
As used in this division, "call center" nmeans any physica
| ocation where tel ephone calls are placed or received in high
volume for the purpose of making sal es, marketing, customer
service, technical support, or other specialized business
activity, and that enploys at least fifty individuals that engage
in call center activities on a full-tinme basis, or sufficient

individuals to fill fifty full-time equival ent positions.

(46) Sales by a tel ecomuni cati ons service vendor of 900
service to a subscriber. This division does not apply to
i nformation services, as defined in division (FF) of section
5739. 01 of the Revised Code.

(47) Sal es of val ue-added non-voice data service. This
di vi sion does not apply to any sinilar service that is not

otherw se a tel econmmuni cati ons servi ce.

(48) (a) Sal es of nmchinery, equipnment, and software to a
qualified direct selling entity for use in a warehouse or
distribution center primarily for storing, transporting, or
ot herwi se handling inventory that is held for sale to i ndependent
sal espersons who operate as direct sellers and that is held

primarily for distribution outside this state;
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(b) As used in division (B)(48)(a) of this section:

(i) "Direct seller" nmeans a person selling consuner products
to individuals for personal or household use and not froma fixed
retail location, including selling such product at in-home product

denonstrations, parties, and other one-on-one selling.

(ii) "Qualified direct selling entity" means an entity
selling to direct sellers at the tine the entity enters into a tax
credit agreenent with the tax credit authority pursuant to section
122. 17 of the Revised Code, provided that the agreenent was
entered into on or after January 1, 2007. Neither contingencies
relevant to the granting of, nor |later devel opnents w th respect
to, the tax credit shall inpair the status of the qualified direct
selling entity under division (B)(48) of this section after

execution of the tax credit agreenent by the tax credit authority.

(c) Division (B)(48) of this sectionis linited to machinery,
equi prment, and software first stored, used, or consuned in this
state within the period comencing June 24, 2008, and endi ng on

the date that is five years after that date.

(49) Sales of materials, parts, equipnment, or engines used in
the repair or maintenance of aircraft or avionics systens of such
aircraft, and sales of repair, renodeling, replacenent, or
mai nt enance services in this state perfornmed on aircraft or on an
aircraft's avionics, engine, or conmponent naterials or parts. As
used in division (B)(49) of this section, "aircraft" neans
aircraft of nore than six thousand pounds maxi num certified

t akeof f wei ght or used exclusively in general aviation.

(50) Sales of full flight simulators that are used for pilot
or flight-crew training, sales of repair or replacenent parts or
conmponents, and sales of repair or maintenance services for such
full flight simulators. "Full flight sinulator” nmeans a replica of

a specific type, or make, nodel, and series of aircraft cockpit.
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It includes the assenbl age of equi prent and conputer prograns
necessary to represent aircraft operations in ground and flight
condi tions, a visual system providing an out-of-the-cockpit view,
and a systemthat provides cues at |east equivalent to those of a
t hree- degree- of -freedom noti on system and has the full range of
capabilities of the systens installed in the device as descri bed
in appendices A and B of part 60 of chapter 1 of title 14 of the

Code of Federal Regul ations.

(51) Any transfer or |ease of tangible personal property
bet ween the state and JobsChio in accordance with section 4313. 02
of the Revi sed Code.

(52)(a) Sales to a qualifying corporation
(b) As used in division (B)(52) of this section

(i) "Qualifying corporation” means a nonprofit corporation
organized in this state that | eases froman eligible county | and,
bui |l di ngs, structures, fixtures, and inprovenents to the |and that
are part of or used in a public recreational facility used by a
nmaj or | eague professional athletic teamor a class Ato class AAA
nm nor | eague affiliate of a mmjor |eague professional athletic
teamfor a significant portion of the team s hone schedul e,

provi ded the foll ow ng apply:

(1) The facility is leased fromthe eligible county pursuant
to a lease that requires substantially all of the revenue fromthe
operation of the business or activity conducted by the nonprofit
corporation at the facility in excess of operating costs, capital
expendi tures, and reserves to be paid to the eligible county at

| east once per cal endar year

(I'l') Upon dissolution and |iquidation of the nonprofit
corporation, all of its net assets are distributable to the board
of comni ssioners of the eligible county fromwhich the corporation

| eases the facility.
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(ii) "Eligible county" has the sane neaning as in section
307.695 of the Revised Code.

(53) Sales to or by a cable service provider, video service
provider, or radio or television broadcast station regul ated by
the federal government of cable service or progranm ng, video
service or programing, audi o service or progranmmng, or
el ectronically transferred digital audiovisual or audio work. As
used in division (B)(53) of this section, "cable service" and
"cabl e service provider" have the same meanings as in section
1332. 01 of the Revised Code, and "video service," "video service

1

provider," and "video progranm ng" have the sane meanings as in

section 1332.21 of the Revised Code.

(54) Sales of qualifying energy star products occurring on

the first Friday in April and the foll owi ng Saturday and Sunday of

each year.

As used in this division, "qualifying energy star product"

neans a device that carries the energy star |abel indicating that

the device neets the enerqy efficiency criteria of the energy star

program established by the United States departnent of energy and

the United States environnental protection agency and that is

categorized as an appliance or as heating and cooling equi pnent

under that program "Qualifying energy star product" does not

include any device that is rented, purchased for use in a trade or

busi ness, or purchased by a person who will affix or install the

device on behalf of the ultinmate consuner. For the purposes of

this division., a sale of a qualifying energy star product is

considered to "occur" during the specified three-day period if,

regardl ess of the date the device is delivered, the purchaser paid

for the device during the specified period and did not request any

delay in the shipnent or delivery of the device.

(C For the purpose of the proper adninistration of this

chapter, and to prevent the evasion of the tax, it is presuned
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that all sales nade in this state are subject to the tax until the

contrary is established.

(D) The levy of this tax on retail sales of recreation and
sports club service shall not prevent a municipal corporation from
| evying any tax on recreation and sports club dues or on any

i ncone generated by recreation and sports club dues.

(E) The tax collected by the vendor fromthe consumer under
this chapter is not part of the price, but is a tax collection for
the benefit of the state, and of counties |levying an additional
sal es tax pursuant to section 5739.021 or 5739. 026 of the Revised
Code and of transit authorities |evying an additional sales tax
pursuant to section 5739.023 of the Revised Code. Except for the
di scount authorized under section 5739.12 of the Revised Code and
the effects of any roundi ng pursuant to section 5703. 055 of the
Revi sed Code, no person other than the state or such a county or
transit authority shall derive any benefit fromthe collection or
paynment of the tax levied by this section or section 5739.021,
5739. 023, or 5739.026 of the Revised Code.

Sec. 5739.05. (A) (1) The tax conmi ssioner shall enforce and
adm ni ster sections 5739.01 to 5739.31 of the Revised Code, which
are hereby declared to be sections which the comr ssioner is
required to admnister within the neaning of sections 5703.17 to
5703. 37, 5703.39, 5703.41, and 5703.45 of the Revised Code. The
conmi ssi oner may adopt and promnul gate, in accordance with sections
119.01 to 119.13 of the Revised Code, such rules as the
conmmi ssi oner deens necessary to administer sections 5739.01 to
5739. 31 of the Revised Code.

(2) The conmmissioner, in accordance with section 5703. 14 of

the Revised Code, shall adopt rules necessary to inplenent the

three-day tax exenption periods provided by division (B)(54) of

section 5739.02 of the Revised Code. Before each exenption period
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reqgui red under that division, the conm ssioner shall make

avai l able to vendors infornmational bulletins explaining the

exenpti on.

(B) Upon application, the comm ssioner nmay authorize a vendor
to pay on a predeternmi ned basis the tax levied by or pursuant to
section 5739.02, 5739.021, 5739.023, or 5739.026 of the Revised
Code upon sal es of things produced or distributed or services
provi ded by such vendor, and the comn ssioner may wai ve the
collection of the tax fromthe consunmer. The conm ssioner shal
not grant such authority unless the conmi ssioner finds that the
granting of the authority would inprove conpliance and increase
the efficiency of the adm nistration of the tax. The person to
whom such authority is granted shall post a notice, if required by
the comm ssioner, at the |ocation where the product is offered for
sale that the tax is included in the selling price. The

com-ssioner comi ssioner may adopt rules to administer this

di vi si on.

(C The conmi ssioner nmay authorize a vendor to pay, on the
basis of a prearranged agreenment under this division, the tax
| evied by section 5739.02 or pursuant to section 5739.021,
5739. 023, or 5739.026 of the Revised Code, and wai ve the
requi rement that the vendor mmintain the conplete and accurate
record of individual taxable sales and tax collected thereon
required by section 5739.11 of the Revised Code, upon application
of the vendor, if the conmm ssioner finds that the conditions of
t he vendor-applicant's business are such that the maintenance of
such records of individual taxable sales and tax collected thereon
woul d i npose an unreasonabl e burden upon the vendor. If the
comm ssi oner determ nes that such unreasonabl e burden has been
i mposed, the vendor and the conm ssioner shall agree to the terns
and conditions of a test check to be conducted. If the parties are

unable to agree to the terns and conditions of the test check, the
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application shall be denied. The test check conducted shal
determ ne the proportion that taxable retail sales bear to all of
the vendor's retail sales and the ratio which the tax required to
be col | ected under sections 5739.02, 5739.021, and 5739.023 of the
Revi sed Code bears to the receipts fromthe vendor's taxable

retail sales.

The vendor shall collect the tax on the vendor's taxable
sales and the vendor's liability for collecting or remtting shall
be based upon the proportions and ratios established by the test
check, and not upon any ot her basis of deternination, until such
time as a subsequent test check is nmade at the request of either
the vendor or the comm ssioner where either party believes that
the nature of the vendor's business has so changed as to make the
prior or existing test check no | onger representative. The
conmi ssioner nmay give notice to the vendor at any tine that the
aut hori zation is revoked or the vendor may notify the comi ssioner
that the vendor no longer elects to report under the
aut hori zation. Such notice shall be delivered to the other party
personally or by registered mail. The revocation or cancell ation

is not effective prior to the date of receipt of such notice.

Section 2. That existing sections 5739.02 and 5739. 05 of the

Revi sed Code are hereby repeal ed.

Section 3. Section 5739.02 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. H. B. 51 and Am Sub. H B. 59 of the 130th General Assenbly.
The CGeneral Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anmendnents are to be
harnoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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