As Reported by the House Judiciary Committee

130th General Assembly
Regular Session Am. Sub. S. B. No. 344
2013-2014

Senator Seitz

Cosponsors: Senators Brown, Beagle, Coley, Burke, Eklund, Obhof, Patton,

Peterson, Schaffer

A BILL

To enact sections 9.49, 9.491, 9.492, 9.493, 9. 494,
9.495, 9.496, 9.497, and 9.498 of the Revi sed Code
to provide transparency in contracts between the

state and private attorneys.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 9.49, 9.491, 9.492, 9.493, 9.494,
9.495, 9.496, 9.497, and 9.498 of the Revised Code be enacted to

read as foll ows:

Sec. 9.49. Sections 9.49 to 9.498 of the Revi sed Code shall

be known as the transparency in private attorney contracts act.

Sec. 9.491. As used in sections 9.49 to 9.498 of the Revised
Code:

(A) "legal matter" neans any adm ni strative proceeding, case.

group of cases, or legal issue for which the state requires | eqal

representation or advice.

(B) "Private attorney" neans any attorney in the private

practice of law or a law firmbut does not nean an attorney

appoi nted by the attorney general pursuant to section 109.08 of
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the Revised Code for the purpose of collecting debts certified to

the attorney general for collection under any | aw or debts that

the attorney general is authorized to collect.

(G "State" neans this state and any officer. departnent,

board, commi ssion, division, bureau, council, or unit of

organi zati on. however designated, of the executive branch of

governnent of this state and any of its agents.

(D) "Securities class action" neans an action brought as a

class action that includes a violation of the "Securities Act of
1933.," 15 U.S.C. _77a and follow ng, or the "Securities Exchange
Act of 1934." 15 U.S.C._78a and foll ow ng.

Sec. 9.492. (A) The state shall not enter into a contingency

fee contract with a private attorney unless the attorney genera

or the attorney general's designee makes a witten detern nation

prior to entering into that contract or within a reasonable tine

after entering into the contract that private representation is

both cost-effective and in the public interest. Any witten

determ nation shall include findings for each of the foll ow ng

factors:

(1) Whether there exist sufficient and appropriate | egal and

financial resources within the attorney general's office to handl e

the matter involved:

(2) The nature of the legal matter for which private

representation is required so long as divulging that information

woul d not violate any ethical responsibility of the attorney

general or privilege held by the state.

(B) If the attorney general or the attorney general's

desi gnee makes the determ nation described in division (A of this

section, the attorney general or the attorney general's designee

shall request qualifications fromprivate attorneys to represent
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the state, unless the attorney general or the attorney general's

desi gnee determ nes that requesting qualifications is not feasible

under the circunstances and sets forth the basis for this

determination in witing.

(Q) (1) Except as otherwi se provided in division (C(2) of

this section and subject to divisions (C(3) and (4) of this

section, the state shall not enter into a contingency fee contract

with a private attorney that provides for the private attorney to

receive an aqggregate contingency fee in excess of the total of the

followi ng anpunts:

(a) Twenty-five per cent of any dannges up to ten nmllion

doll ars:

(b) Twenty per cent of any portion of any damages of ten

mllion dollars or nore but less than fifteen mllion dollars;

(c) Fifteen per cent of any portion of any danmages of fifteen

mllion dollars or nore but less than twenty mllion dollars;

(d) Ten per cent of any portion of any danages of twenty

mllion dollars or nbre but less than twenty-five mllion dollars:;

(e) Five per cent of any portion of any danmges of

twenty-five mllion dollars or nore.

(2) Except as provided in division (D) of this section with

respect to security class actions, the aggregate contingency fee

under division (Q (1) of this section, exclusive of reasonable

costs and expenses, shall not exceed fifty nmillion dollars,

regardl ess of the nunber of |lawsuits filed or the nunber of

private attorneys retained to achieve the recovery., unless the

contract expressly authorizes a contingency fee in excess of fifty

mllion dollars. The attorney general shall not enter into a

contract authorizing a contingency fee in excess of fifty mllion

dol lars w thout the approval of the controlling board.
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(3) A contingency fee in a contingency fee contract under

division (O (1) of this section shall not be based on penalties or

civil fines awarded or on any anmpbunts attributable to penalties or

civil fines.

(4) The anpunt of a contingency fee paid to a private

attorney under a contingency fee contract between the state and

the private attorney shall be the percentage of the anpunt of

danmages actually recovered by the state to which the private

attorney is entitled under division (Q (1) of this section.

(D) In any contingency fee contract covering a securities

class action in which this state is appointed as |lead plaintiff

pursuant to section 27(a)(3)(B)(i) of the "Securities Act of
1933." 15 U.S.C._77z-1(a)(3)(B) (i) or section 21D(a)(3)(B) (i) of
the "Securities Exchange Act of 1934," 15 U. S.C. 78u-4(a)(3)(B) (i)

or in which any state is a class representative, division (C(2)

of this section applies only with respect to the state's share of

any judgnment, settlenent anpunt, or common fund and does not apply

to the ampunt of attorney's fees that may be awarded to a private

attorney for representing other nenbers of a class certified

pursuant to Rule 23 of the Federal Rules of G vil Procedure or

state class action procedures.

(E)(1) A contract entered into between the state and a

private attorney under this section shall include all of the

followi ng provisions that apply throughout the termof the

contract and any extensions of that term

(a) The private attorney shall acknow edge that the assi stant

attorney general retains conplete control over the course and

conduct of the case invol ved.

(b) An assistant attorney general with supervisory authority

shall oversee the |litigation of the case.

(c) An assistant attorney general shall retain veto power
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over any decisions nade by the private attorney.

(d) Any opposing party in the case nay contact the assistant

attorney general directly wi thout having to confer with the

private attorney unless the assistant attorney general instructs

the opposing party otherw se.

(e) An assistant attorney general with supervisory authority

for the case may attend all settl enent conferences.

(f) The private attorney shall acknow edge that fina

approval regarding settlenment of the case is reserved excl usively

to the discretion of the attorney general

(2) Nothing in division (E)(1) of this section shall be

construed to limt the authority of the client regarding the

course, conduct, or settlenent of the case.

Sec. 9.493. The state shall not enter into a contract with a

private attorney |ocated outside this state unless the attorney

general deternines that at | east one of the foll owing applies:

(A) There are no private attorneys with an office in this

state that are willing to accept the | egal representation

(B) All private attorneys with offices in this state that

possess the necessary experience or capability are conflicted and

unable to represent the state or the attorney general or |ack

necessary personnel and capacity in the firmto take on the

engagenent .

(C The attorney general is prevented fromengaging a private

attorney with an office in this state under the rules of the

controlling board regardi ng wai ver of conpetitive sel ection.

(D) There are no private attorneys with offices in this state

that possess the necessary experience, capability, or capacity

requi red by the contenpl ated engagenent.
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Sec. 9.494. (A) A copy of the executed contingency fee

contract between the state and a private attorney pursuant to

section 9.492 or 9.493 of the Revised Code and any correspondi ng

subm ssion by the attorney general to the controlling board
pursuant to division (O (2) of section 9.492 of the Revised Code

shall be posted on the attorney general's web site and shall

remai n posted on the web site for the duration of the contract.

(B) A private attorney under a contingency fee contract to

provide services to the state pursuant to section 9.492 or 9.493

of the Revised Code shall maintain fromthe inception of the

contract until at least three vears after the contract expires or

is term nated detailed current records, including docunentation of

all expenses, disbursenments, charges, credits, underlying receipts

and i nvoices, and other financial transactions that concern the

provision of the attorney services. The private attorney shall

mai ntai n detail ed contenporaneous tine records for the attorneys

and paral egals working on the |l egal matter and shall pronptly

provide these records to the attorney general upon request.

Sec. 9.495. By the first day of Septenber of each vear. the

attorney general shall submt a report to the president of the

senate and the speaker of the house of representatives describing

the use of contracts with private attorneys in the preceding

fiscal year. The report shall include the foll ow ng:

(A) ldentification of all contracts entered into during the

fiscal vear and all previously executed contracts that rennin

current during any part of the fiscal year or that have been

closed during any part of the fiscal year, and for each contract a

description of all of the foll ow ng:

(1) The nane of the private attorney with whomthe state has

contracted, including the nane of the private attorney's law firm
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if the private attorney is an individual

(2) The nature of the legal nmatter that is the subject of the

contract so long as divulging that informati on would not violate

any ethical responsibility of the attorney general or privilege
held by the state;

(3) The state entity the private attorney was engaged to

represent or counsel;

(4) The total |legal fees approved by the attorney general for

paynent to a private attorney by the state for | egal services

rendered during the preceding fiscal year.

(B) Copies of any witten determ nations nade pursuant to
sections 9.492 to 9.494 of the Revised Code during the fisca

year.

Sec. 9.496. Sections 9.491 to 9.495 of the Revised Code do

not apply to contingency fee contracts and renewal s thereof that

are in existence on the effective date of this section

Sec. 9.497. Nothing in sections 9.49 to 9.496 of the Revised

Code shall be construed to expand the authority of any state

agency or _state agent to enter into contracts if no such authority

previously existed.

Sec. 9.498. The general assenbly intends that any linmtations

on entering into a contingency fee contract, as provi ded by
sections 9.491 to 9.495 of the Revised Code, are to be applied

only to contracts with a private attorney retained on a

contingency fee basis by the state. These lintations shall not

apply to contingency fee contracts between private parties and

contracts not involving the state.
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