As Introduced

130th General Assembly
Regular Session S. B. No. 93
2013-2014

Senator Jones

A BILL

To anend section 121.22 of the Revised Code to
require that further information be stated in
notions to hold executive sessions under the Open
Meetings Act, to expand the fees and expenses t hat
may be recovered for violation of the Act, and to

make ot her changes to the Act.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 121.22 of the Revi sed Code be anended

to read as foll ows:

Sec. 121.22. (A) This section shall be liberally construed to

require public officials to take official action and to conduct

al | del-berations—upon—-offiecial consideration or discussion of

public business only in open neetings unless the subject matter is

specifically excepted by | aw.
(B) As used in this section
(1) "Public body" nmeans any of the follow ng:

(a) Any board, commi ssion, conmttee, council, or simlar
deci si on-maki ng body of a state agency, institution, or authority,
and any legislative authority or board, conmission, comittee,

council, agency, authority, or simlar decision-naking body of any
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county, township, nmunicipal corporation, school district, or other

political subdivision or local public institution;

(b) Any conmittee or subcommittee of a body described in

division (B)(1)(a) of this section

(c) Acourt of jurisdiction of a sanitary district organi zed
whol Iy for the purpose of providing a water supply for donestic,
muni ci pal, and public use when neeting for the purpose of the
appoi ntment, renoval, or reappointnment of a nenber of the board of
directors of such a district pursuant to section 6115.10 of the
Revi sed Code, if applicable, or for any other matter related to
such a district other than litigation involving the district. As
used in division (B)(1)(c) of this section, "court of
jurisdiction" has the same neaning as "court" in section 6115.01
of the Revised Code.

(2) "Meeting" neans any prearranged assenbl age., congregation

or other gathering of a majority of the nenbers of a public body

for the consideration or discussion of the public business of the

public body by—a—rmajorityef itsmwenrbers, including, wthout

l[imtation, for receiving or nmaking reports, presentations,

recommendati ons, or comments or for receiving or giving advice

concerning the public business of the public body.

(3) "Regul ated individual" neans either of the follow ng:

(a) A student in a state or |ocal public educational

institution;

(b) A person who is, voluntarily or involuntarily, an inmate,
patient, or resident of a state or local institution because of
crimnal behavior, nmental illness or retardation, disease,

disability, age, or other condition requiring custodial care.

(4) "Public office" has the sanme neaning as in section
149. 011 of the Revised Code.

Page 2

20
21

22
23

24
25
26
27
28
29
30
31
32
33

34
35
36
37
38
39
40

41

42
43

44
45
46
47

48
49



S. B. No. 93
As Introduced

(O Al neetings of any public body are declared to be public
nmeetings open to the public at all times. A nenber of a public
body shall be present in person at a neeting open to the public to
be considered present or to vote at the neeting and for purposes

of determ ning whether a quorumis present at the neeting.

The minutes of a regular or special neeting of any public
body shall be pronptly prepared, filed, and maintai ned and shal
be open to public inspection. The m nutes need—only+reflectthe
general—subject—matterof discussions—+n of an executive sessioens

session authorized under division (G or (J) of this section need

only reflect the general subject matter of matters considered or

di scussed in the executive session, but the mnutes shall include

the tine that the public body convened and adjourned fromthe

executive session, shall identify by nane all individuals who were

in attendance during the executive session except for the nane of

the individual to be considered or discussed under division (G (1)

of this section, and shall indicate the period of tine each naned

individual attended the executive session.

(D) This section does not apply to any of the foll ow ng:
(1) A grand jury;

(2) An audit conference conducted by the auditor of state or
i ndependent certified public accountants with officials of the

public office that is the subject of the audit;

(3) The adult parole authority when its hearings are
conducted at a correctional institution for the sole purpose of

interviewing inmates to determ ne parole or pardon

(4) The organized crinme investigations conm ssion established
under section 177.01 of the Revi sed Code;

(5) Meetings of a child fatality revi ew board establi shed
under section 307.621 of the Revised Code and neetings conducted
pursuant to sections 5153.171 to 5153. 173 of the Revi sed Code;

Page 3

50
51
52
53
54

55
56
57
58
59
60
61
62
63
64
65
66
67

68
69

70
71
72

73
74
75

76
77

78
79
80



S. B. No. 93
As Introduced

(6) The state nedical board when detern ning whether to
suspend a certificate without a prior hearing pursuant to division
(G of either section 4730.25 or 4731.22 of the Revised Code;

(7) The board of nursing when determnm ning whether to suspend
a license or certificate without a prior hearing pursuant to
division (B) of section 4723.281 of the Revised Code;

(8) The state board of pharmacy when determ ning whether to
suspend a license without a prior hearing pursuant to division (D)
of section 4729.16 of the Revi sed Code;

(9) The state chiropractic board when deternining whether to
suspend a license without a hearing pursuant to section 4734.37 of
t he Revi sed Code;

(10) The executive conmittee of the emergency response
comni ssi on when determ ning whether to i ssue an enforcenment order
or request that a civil action, civil penalty action, or crimnal

action be brought to enforce Chapter 3750. of the Revised Code;

(11) The board of directors of the nonprofit corporation
formed under section 187.01 of the Revised Code or any comittee
thereof, and the board of directors of any subsidiary of that

corporation or a commttee thereof;

(12) An audit conference conducted by the audit staff of the
departnment of job and family services with officials of the public
office that is the subject of that audit under section 5101. 37 of
t he Revi sed Code.

(E) The controlling board, the industrial technol ogy and
enterprise advisory council, the tax credit authority, or the
m nority devel opment financing advisory board, when neeting to
consi der or discuss granting assistance pursuant to Chapter 122.
or 166. of the Revised Code, in order to protect the interest of
the applicant or the possible investnent of public funds, by

unani nous vote of all board, council, or authority nenbers
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present, may close the neeting during consideration or discussion
of the following information confidentially received by the

authority, council, or board fromthe applicant:
(1) Marketing plans;
(2) Specific business strategy;
(3) Production techniques and trade secrets;
(4) Financial projections;

(5) Personal financial statenments of the applicant or nenbers
of the applicant's immediate famly, including, but not linmted
to, tax records or other simlar information not open to public

i nspecti on.

The vote by the authority, council, or board to accept or
reject the application, as well as all proceedings of the
authority, council, or board not subject to this division, shal

be open to the public and governed by this section.

(F) Every public body, by rule, shall establish a reasonable
net hod whereby any person nmay determine the tinme and place of all
regul arly schedul ed neetings and the tinme, place, and purpose of
all special neetings. A public body shall not hold a specia
meeting unless it gives at |east twenty-four hours' advance notice
to the news nedia that have requested notification, except in the
event of an energency requiring i nmediate official action. In the
event of an energency, the nenber or nenbers calling the neeting
shall notify the news nedia that have requested notification

i medi ately of the tine, place, and purpose of the neeting.

The rule shall provide that any person, upon request and
paynment of a reasonable fee, may obtain reasonabl e advance
notification of all neetings at which any specific type of public

busi ness is to be considered or discussed. Provisions for advance

notification may include, but are not limted to, mailing the
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agenda of neetings to all subscribers on a mailing list or mailing
notices in self-addressed, stanped envel opes provided by the

per son.

(G Except as provided in division (J) of this section, the
menbers of a public body nay hold an executive session only after
a mpjority of a quorum of the public body determines, by a rol
call vote, to hold an executive session and only at a regular or
special neeting for the sole purpose of the consideration or

di scussion of any of the follow ng matters:

(1) Fo—-econsider—the The appoi ntnent, enploynent, dismssal,
di sci pline, pronotion, denotion, or compensation of a public
enpl oyee or official, or the investigation of charges or
conmpl ai nts agai nst a public enployee, official, |icensee, or
regul ated individual, unless the public enpl oyee, official
| icensee, or regulated individual requests a public hearing.
Except as otherwi se provided by law, no public body shall hold an
executive session for the discipline of an elected official for
conduct related to the perfornance of the elected official's

official duties or for the elected official's renoval fromoffice.

: blie body hold : : i s
SH—ofthis——seection—the The notion and vote to hold that an

executive session for these purposes shall state which one or nore

of the approved purposes listed in division (G (1) of this section
are the purposes for which the executive session is to be held,
but need not include the nane of any the person to be consi dered

at or discussed during the meeting executive session

(2) Fo—consider—the (a) The purchase of property for public
pur poses, or for the sale of property at conpetitive bidding, if
premature di sclosure of information would give an unfair
conmpetitive or bargaining advantage to a person whose personal
private interest is adverse to the general public interest. Ne The

notion and vote to hold an executive session for these purposes
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shall specifically state whether the executive session is to

consi der or discuss the purchase of property for public purposes

or the sale of property at conpetitive bidding.

(b) No nmenmber of a public body shall use division (G (2) of
this section as a subterfuge for providing covert information to
prospective buyers or sellers. A purchase or sale of public
property is void if the seller or buyer of the public property has
received covert infornmation froma nmenber of a public body that
has not been disclosed to the general public in sufficient tine
for other prospective buyers and sellers to prepare and submt

of fers.

(c) If the minutes of the public body show that all neetings
of the public body and deliberations consideration by or

di scussions of the public body have been conducted in conpliance

with this section, any instrunment executed by the public body

purporting to convey, |ease, or otherw se dispose of any right,
title, or interest in any public property shall be conclusively
presunmed to have been executed in conpliance with this section
insofar as title or other interest of any bona fide purchasers,

| essees, or transferees of the property is concerned.

(3) Conferences with an attorney for the public body
concerni ng disputes involving the public body that are the subject

of pending or inmm nent court actions_The notion and vote to hold

an _executive session for this purpose shall identify by name the

public body's attorney and shall state whether the executive

session concerns a pending court action or an inm nent court

action. |If the executive session concerns a pending court action,

the notion and vote to hold the executive session shall identify

by case nunber the pending court action and its subject matter

but if the executive session concerns an inmninent court action,

the notion and vote to hold the executive session shall describe

the imm nent court action only if disclosure of it would not, in
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the opinion of the public body. create or cause a materi al

di sadvantage to the public body relative to the inmmnent court

action. If, for this reason, the notion and vote to hold an

executive session does not describe the imm nent court action. the

public body, not later than six nonths after holding the executive

session, shall disclose at a neeting of the public body the

i i nent court action that was the subject of the executive

session. At that neeting., the public body shall anmend the m nutes

of the prior neeting during which the public body held the

executive session, so that the minutes describe the inmm nent court

action that was the subject of the executive session

(4) Preparing for, conducting, or review ng negotiations or
bar gai ni ng sessions wi th public enployees concerning their

conpensation or other ternms and conditions of their enploynent;

(5) Matters required to be kept confidential by federal or
state |l aw or regul ati ons er—state statutes. The notion and vote

to hold an executive session because of these requirenents shall

identify the federal or state |law or requlation that requires that

the matters being considered or discussed by the public body in

the executive session be kept confidential.

(6) Details relative to the security arrangenents and
energency response protocols for a public body or a public office,

if disclosure of the matters consi dered or discussed could

reasonably be expected to jeopardize the security of the public

body or public office;

(7) In the case of a county hospital operated pursuant to
Chapter 339. of the Revised Code, a joint township hospital
operated pursuant to Chapter 513. of the Revised Code, or a
muni ci pal hospital operated pursuant to Chapter 749. of the
Revi sed Code, to—consider trade secrets, as defined in section
1333. 61 of the Revised Code.
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If a public body holds an executive session to consider or
di scuss any of the matters listed in divisions division (G {2—te
(4)., (6), or (7) of this section, the notion and vote to hold that

executive session shall state which one or nore of the approved
matters listed in those divisions are to be considered or

di scussed at the executive session

A public body specified in division (B)(1)(c) of this section
shall not hold an executive session when neeting for the purposes

specified in that division.

(H Aresolution, rule, or formal action of any kind is
invalid unl ess adopted in an open neeting of the public body. A
resolution, rule, or formal action adopted in an open neeting that
resul ts from deHberatioens consideration or discussion in a
nmeeting not open to the public is invalid unless the—deHberations

were consideration or discussion was for a purpose specifically

authorized in division (G or (J) of this section and conducted at
an executive session held in conpliance with this section. A
resolution, rule, or formal action adopted in an open neeting is
invalid if the public body that adopted the resolution, rule, or

formal action violated division (F) of this section.

(1)(1) Any person nmay bring an action to enforce this section

for the failure of a public body or its nenmbers to conply with

this section. An action under division (l1)(1) of this section

shall be brought within two years after the date of the alleged
violation or threatened violation. Upon proof of a violation or
threatened violation of this section in an action brought by any
person, the court of conmon pleas shall issue an injunction to
conpel the nenbers of the public body to conmply with its

provi si ons.

(2)(a) If the court of conmon pleas issues an injunction
pursuant to division (1)(1) of this section, the court shall order

the public body that it enjoins to pay a civil forfeiture of five
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hundred dollars to the party that sought the injunction and shal

award to that party all court costs, and,—subjeet—to—+eddetion—as
deseribed—in—div-sion{H){2)rof thisseetion- shall award to the

party's attorney reasonable attorney's fees and all litigation

expenses incurred, including fees and expenses incurred to produce

proof of the reasonabl eness and anount of the attorney's fees and

to otherwise litigate entitlenent to the fees and expenses. Court

costs, attorney's fees, and litigation expenses awarded under this

section shall be construed as renedi al and not punitive. The

court, inits discretion, may reduce an award of attorney's fees

to the attorney of the party that sought the injunction or not

award attorney's fees to the attorney of that party if the court

determ nes both of the follow ng:

(i) That, based on the ordinary application of statutory |aw
and case law as it existed at the tinme of violation or threatened
violation that was the basis of the injunction, a well-infornmed
public body reasonably woul d believe that the public body was not

violating or threatening to violate this section;

(ii) That a well-informed public body reasonably would
bel i eve that the conduct or threatened conduct that was the basis
of the injunction would serve the public policy that underlies the
authority that is asserted as permtting that conduct or

t hr eat ened conduct.

(b) If the court of common pl eas does not issue an injunction
pursuant to division (1)(1) of this section and the court
determ nes at that tinme that the bringing of the action was
frivol ous conduct, as defined in division (A of section 2323.51
of the Revised Code, the court shall award to the public body al
court costs and reasonable attorney's fees, as determ ned by the

court.

(3) Irreparable harmand prejudice to the party that sought

the injunction shall be conclusively and irrebuttably presuned
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upon proof of a violation or threatened violation of this section

and the party need not denonstrate the presence of any public

benefit.

(4) A nenber of a public body who know ngly violates an
i njunction issued pursuant to division (1)(1) of this section may
be renoved fromoffice by an action brought in the court of common
pl eas for that purpose by the prosecuting attorney or the attorney

gener al

(J)(1) Pursuant to division (C) of section 5901.09 of the
Revi sed Code, a veterans service conm ssion shall hold an
executive session for one or nore of the follow ng purposes unless

an applicant requests a public hearing:

(a) Interviewing an applicant for financial assistance under
sections 5901.01 to 5901. 15 of the Revised Code;

(b) Brseussing Considering or discussing applications,
statenents, and other docunents described in division (B) of
section 5901. 09 of the Revised Code;

(c) Reviewing matters relating to an applicant's request for
fi nanci al assi stance under sections 5901.01 to 5901.15 of the
Revi sed Code.

(2) A veterans service conmm ssion shall not exclude an
applicant for, recipient of, or forner recipient of financial
assi st ance under sections 5901.01 to 5901. 15 of the Revi sed Code,
and shall not exclude representatives selected by the applicant,
recipient, or forner recipient, froma neeting that the conm ssion
conducts as an executive session that pertains to the applicant's,
recipient's, or former recipient's application for financial

assi st ance.

(3) A veterans service comm ssion shall vote on the grant or
deni al of financial assistance under sections 5901.01 to 5901. 15

of the Revised Code only in an open neeting of the comm ssion. The
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m nutes of the neeting shall indicate the nane, address, and
occupation of the applicant, whether the assistance was granted or
deni ed, the amount of the assistance if assistance is granted, and

the votes for and agai nst the granting of assistance.

Section 2. That existing section 121.22 of the Revised Code

i s hereby repeal ed.
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